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PREFACE 


TO  THB 


ELEA^ENTH    AND' LAST    VOLUME. 


The  series  of  Keports  now  concluded  contains  a  selection  of  the 
cases  arising  in  one  of  the  courts  of  Chancery  during  the 
twelve  years  from  Michaelmas  Term,  1841,  to  Trinity  Term,  1853. 

The  Reporter  is  unwilling  to  close  his  labours  without  at  least 
attempting  to  present  a  brief  notice  of  some  of  the  chief  events 
affecting  the  constitution,  method  of  procedure,  and  judicial 
business  of  the  court,  during  the  period  over  which  they  extend. 
The  twelve  years  which  these  Reports  embrace  have  not  been 
unfruitful  in  the  materials  for  such  a  history.  The  activity  and 
magnitude  of  commercial  undertakings  have  imparted  to  the 
subjects  of  litigation  some  features  of  great  prominence,  although 
not  wholly  peculiar  to  the  time;  and  within  the  same  period  the 
constitution  of  the  court,  and  its  mode  of  administering  justice, 
have  undergone  greater  changes  than  had  before  occurred,  since 
the  time  that  the  writ  of  subpoena  was,  as  it  is  said,  invented  by 
John  de  Waltham,  in  the  reign  of  Richard  the  Second. 

In  the  care  of  the  court  to  guard  against  the  possibility  of  a 
surprise  on  parties  brought  within  its  jurisdiction,  to  enable 
every  one  interested  to  be  heard  on  his  own  part,  and  to  afford 
opportunity  for  inquiry  into  every  matter  bearing  on  the  ultimate 
result  of  the  cause,  its  procedure  had  become  so  elaborate,  that 
— ^if  it  were  permitted  to  set  aside  the  considerations  of  time  and 
cost, — ^perhaps  no  system  could  have  been  more  perfectly  fitted  to 
secure  deliberate  and  complete  justice  to  suitors.  Her  Majesty's 
Commissioners  for  inquiring  into  the  process,  practice,  and  system 
of  pleading  in  the  court  of  Chancery,  in  their  First  Report 
observe — with  what  would  almost  have  been  thought  irony  if  it 
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had  been  found  elsewhere^ — ^that  "  the  loss  occasioned  by  costs 
seems  not  to  have  been  adequately  appreciated  in  the  system 
adopted  by  courts  of  equity/'  In  a  judicature  dealing  with 
the  claims  of  property,  time  and  pecuniary  expense  are  elements 
too  important  to  be  disregarded;  and  the  spirit  of  recent 
I^i8lation(a)  has  been  rather  to'  reverse  the  cautious  policy  of 
earlier  times,  and  to  prefer  the  possible  sacrifice  of  justice  in 
some  cases,  to  that  of  time  and  money  in  aU.  Nor  can  this  be 
fairly  stated  as  a  reproach  to  the  modem  system.  The  exigencies 
of  mankind  impose  limits  to  the  degree  in  which  its  institutions 
are  permitted  to  advance  towards  a  perfection  which,  after  all, 
they  might  never  reacL 

The  first  alterations  in  the  practice  of  the  court,  during  the 
period  referred  to,  were  made  by  the  orders  of  Lord  Cottenham, 
of  August^  1841,  which  took  effect  the  last  day  of  the  following 
term.  They  afforded  feunlities  for  commencing,  prosecuting,  and 
obtaining  the  fruits  of  a  suit,  by  enabling  the  Plaintiff  to  enter 
an  appearance  for  his  adversary,  and  to  serve  certain  classes  of 
Defendants  with  a  copy  of  his  bill,  without  further  process;  by 
shortening  answers  in  many  cases;  putting  the  case  in  issue  by 
a  traversing  note,  and  readily  enforcing  a  decree.  Some  of  the 
orders  were  also  intended  to  diminish  the  number  of  parties  to  a 
suit,  and  to  determine,  in  an  early  stage  of  the  cause,  what  parties 
were  necessary. 

These  orders  were  soon  afterwards  followed  by  a  measure  abo- 
lishing several  ancient  offices, — ^the  six  clerks,  sworn  clerks,  and 
waiting  dorks,  whose  privileges  were  thought  to  interfere  with 
the  reformation  in  practice  which  it  was  desired  to  introduce, 
and  creating  in  their  stead  the  offices  of  clerk  of  the  inrolments, 
clerks  of  the  records  and  writs,  and  taxing  masters  (6).  The 
general  rules  theretofore  in  force  governing  the  practice  of  the 
courts  with  several  important  amendments,  were  reduced  into 

(a)  Stet  9  &  10  Vict  c.  96,  and         (6)  Stat  6  &  6  Vict  c  103 ;  Ge- 
snbBeqnent  statutes,  relating  to  the     neral  Orders,  26th  Oct.,  1842. 
Ck>urts  of  law  and  equity. 
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a  code  by  the  orders  of  Lord  Lyndhurst,  of  the  8th  of  Hay,  1815. 
Lord  Truro,  in  recurring,  at  a  subsequent  time,  to  the  progress  of 
the  successive  improvements  preceding  the  commissions  of  1850 
and  1851,  describes  them  as  being  made  with  the  aid  of  the 
equity  judges,  and  more  especially  with  that  of  Lord  Langdale 
and  Vice-Chanoellor  Wigram(a). 

In  J  847,  during  the  second  chancellorship  of  Lord  Cottenham, 
an  act  was  introduced  enabling  trustees  (6),  (afterwards  ext^ided 
to  the  majority  of  their  number  (c),)  to  relieve  themselves  of 
future  responsibility,  and  from  the  administration,  of  trust  funds, 
and  to  pay  them  into  court ;  and  empowering  the  court  (as  in  cases 
arising  under  acts  for  the  deposit  with  the  accountant-general  of 
purchase  monies  of  land  taken  for  public  worker)  to  deal  with  the 
funds  so  placed  in  its  custody,  by  petition,  without  bill. 

The  next,  and  theretofore  ''the  greatest  change  in  chancery 
procedure,  is  that  introduced  by  the  general  orders  of  Lord  Cot- 
tenham, of  April,  1 850.  By  those,  in  a  great  number  of  specified 
cases,  without  any  formal  pleadings  at  all,  by  the  filing  of  what  is 
called  a  claim,  heard  summarily  on  affidavits,  and,  if  necessary, 
on  counter-affidavits,  the  court  is  enabled  at  once  to  pronounce 
a  decree  between  the  parties.  Besides  the  specified  cases,  the 
court  is  authorised,  in  every  case  in  which  it  thinks  fit^  to 
permit  a  claim  to  be  Sled^^d).  The  orders  came  into  operation  on 
the  22nd  of  May,  1850,  between  which  time  and  the  12th  of 
Januaiy,  1852,  1,969  claims  had  been  filed  in  almost  every 
variety  of  case;  and  upon  these  the  chancery  commissioners,  in 
their  Beport  of  the  27th  of  January,  1852,  say  863  decrees  or 
orders  had  been  drawn  up,  and  245  stood  in  the  list  for  hearing. 

In  the  session  of  parliament  which  was  contemporary  with 
these  important  alterations  in  the  form  of  suits  in  equity,  Sir 
Qeorge  Turner,  then  a  member  of  the  house  of  commons  for  the 
city  of  Coventry,  brought  in  a  bill,  which,  in  July,  1850,  passed 

(a)  Lords'  DebatM,   3l8t    July,         (c)  Stat  IS  &  13  Viet  o.  74. 
1861.  (d)    Chancery  CommisBioD,  First 

(6)  Stat.  10  &  11  Vict  a  96.  Report,  p.  13. 
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into  a  law,  "  to  dimmish  the  delay  and  expense  of  proceedings 
in  chancery '^a).  By  this  Act,  parties  concurring  in  the  facts 
of  their  cases  were  enabled  to  state  such  cases,  and  obtain  the 
opinion  and  declaration  of  the  court  upon  them;  personal  repre- 
sentatives could  procure  a  summary  order  for  taking  accounts  of 
the  estates  which  it  was  their  duty  to  administer;  creditors 
might  assert  or  dispute  conflicting  claims^  without  the  formality  of 
exceptions;  and  to  the  courts  and  not  to  the  master,  was  assigned 
the  duty  of  determining  the  superfluity  or  defects  of  pleading& 
To  accomplish  so  considerable  an  administrative  improvement  is 
not  often  the  lot  of  a  member  of  parliament,  however  eminently 
qualified  for  the  task,  who  is  neither  in  office,  nor  the  organ  of 
any  party. 

On  the  11th  of  December,  1850,  and  on  the  31st  of  January, 
1851,  Her  Majesty's  commissions  were  directed  to  several 
learned  persons,  to  inquire  of  the  amendments  which  might  be 
made  in  the  administration  of  justice  in  the  court  of  chancery; 
and  these  were  followed  by  a  commission  of  the  4th  of  July, 
1851,  associating  in  the  inquiry  two  eminent  laymen,  in  "  whose 
qualifications  as  men  of  business  "  confidence  was  reposed. 

The  labours  of  the  commissioners  had  scarcely  commenced, 
when  a  change  of  great  magnitude  in  the  ancient  constitution  of 
the  court  of  chancery  was  accomplished  by  the  erection  of  an 
appellate  court,  composed  of  Judges  acting  either  conjointly  or 
co-ordinately  with  the  Chancellor.  This  fundamental  alteration 
in  the  structure  of  the  court  received  the  sanction  of  parliament 
in  August^  1851,  by  the  statute  14  &  15  Vict,  a  83,  whereby  Her 
Majesty  was  empowered  to  appoint  two  Lords  Justices  of  the 
Court  of  Appeal,  to  take  judicial  rank  next  after  the  Chief  Baron, 
and  endued  with  all  the  powers,  authorities,  and  duties,  as  well 
ministerial  as  judicial,  incident  to  the  jurisdiction  of  the  High 
Court  of  Chancery.  The  statute  enabled  either  of  the  Judges  so 
constituted,  at  the  direction  of  the  Chancellor,  to  sit  in  the  place 
of  the  Master  of  the  Bolls,  or  of  a  Vice-Chancellor,  but  gave  no 

(a)  Stat.  13  &  14  Vict  c.  35. 
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reciprocal  power  to  the  Master  of  the  Bolls  or  a  Yioe-Chanoellor 
to  sit  in  the  place  of  a  Judge  of  Appeal 

The  necessity  of  relieving  the  Lord  Chancellor  of  a  portion 
of  the  duties  of  his  office  had  been  discussed  for  half  a  century. 
The  report  of  Lord  Eldon*s  commission,  in  1826,  described  the 
labours  of  the  chancellor  as  so  manifold,  that  they  occasioned 
"great  delay  in  the  business  of  the  chancery  suitor."  Upon 
the  question  of  the  class  of  duties  from  which  the  office  should 
be  relieved,  there  had  been  much  difference  of  opinion.  The 
bill  for  creating  the  appellate  court  was  framed  by  Lord  John 
Bussell,  after  a  careful  inquiry  and  examination  of  the  con- 
flicting opinions  of  those  who  were  most  conversant  with  the 
state  of  judicial  business,  and  the  conditions  which  the  con- 
venience and  interests  of  suitors  required;  and  the  impartiality 
and  candour  with  which  the  subject  was  treated,  were  acknow- 
ledged aud  appreciated  by  all  parties  (a).  Still,  if  the  constitu- 
tional historian  should  endeavour  to  trace  the  causes  which,  in 
1851,  suddenly  awakened  parliament  to  the  immediate  necessity 
of  thus  largely  augmenting  the  judicial  strength  of  the  court 
of  chancery,  he  would  scarcely  find  them  in  any  peculiarity 
affecting  the  court  itself  at  that  time.  The  main  reasons  as- 
signed for  the  measure  in  the  debates  to  which  it  gave  rise 
were  chiefly  extraneous ; — that  the  chancellor  would  thereby  be 
enabled  to  devote  more  of  his  time  to  the  hearing  of  appeals  in 
the  house  of  lords, — that  he  might  better  attend  to  the  func- 
tions which  devolve  upon  him  as  the  chief  minister  of  state  for 
the  affairs  of  justice;  and  that  the  constitution  of  the  judicial 
committee  of  the  Privy  Council  needed  improvement  There 
is  no  doubt  that  at  several  times  during  the  present  century, 
the  number  of  appeals  before  the.  chancellor  had  greatly  accu- 
mulated; and  that  again,  on  the  advent  of  some  judge  of  ex- 
traordinary energy,  or  capacity  for  labour,  the  arrears  of 
business  had  been  disposed  of:  and  although  this  was  a  con- 
dition in  which  the  administration  of  justice  ought  not  to  have 

(a)  Commoiu}'  Debates,  13th  June,  1851. 
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been  left^  jet  it  does  not  appear  to  have  been  doubted  by 
parliament  that  the  system  was  adequate  to  the  necessities  of 
the  public;  and  the  creation  of  the  appellate  court,  except  in 
its  relation  to  objects  foreign  to  the  court  of  chancery,  waa 
not  explained  as  obviating  any  permanent  defect,  but  only  as 
designed  "to  prevent  a  recurrence  of  the  inconvenience  which 
was  felt  to  arise  in  the  preceding  year  from  the  absence  of 
several  learned  judges  in  the  courts  of  equity,  in  consequence 
of  illne88"(a).  Perhaps  this,  and  most  other  successful  public 
measures  of  the  more  iiseful  and  less  dazzling  character,  are 
owing  to  a  happy  concurrence  of  circumstances, — a  government 
willing  to  direct  its  attention  to  subjects  that  require  great  care 
and  labour,  and  that»  so  far  from  promising  to  their  authors  any 
increase  of  popularity,  may,  on  the  contrary,  even  expose  them 
to  vulgar  reproach;  and  which  is  at  the  same  time  powerful 
enough  to  obtain  the  assent  of  the  legislature  to  such  social 
ameliorations  (6). 

The  report  of  the  chancery  commissioners  was  signed  on  the 
27th  of  January,  1852,  and  soon  afterwards  laid  before  parlia- 
ment It  recommended  that,  inajsmuch  as  the  statute  creating 
additional  judges  had  enabled  the  Lord  Chancellor  to  request 
the  assistance  of  a  judge  of  one  of  the  courts  of  common 
law(c),  the  practice  of  sending  cases  from  chancery  for  the 
opinion  of  courts  of  law  should  be  discontinued, — ^that  a  portion 
of  the  judicial  time  of  the  Master  of  the  Bolls  and  the  Vice- 
chancellors  should  be  employed  in  business  in  chambers, — ^the 
transfer  to  the  courts  so  far  as  practicable,  of  the  judicial  duties 
of  the  masters, — ^the  reference  of  special  matters  to  conveyancing 
counsel,  accountants,  engineers,  actuaries,  and  other  professional 
persons,  as  occasion  might  require ;  and  the  appointment  of  officers 
having  the  qualifications  of  masters'  clerks,  to  perform  the  other 

(a)  Lords'  Debates,    13th    July,  found  in  the  first  nine  volumes,  in 

1861.  the  page  immediately  preceding  the 

(6)  Memoranda  stating  the  judi-  index  in  every  voluma 

cial  appointments  during  the  time  J^  14  &  15  Vict  c.  83,  s.  8. 
occupied  by  these  Reports  will  be 
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dnlaies  of  the  Masters.  The  Report  also  recommended  extensive 
alterations  in  the  forms  of  pleading  and  procedore,  the  rules  as 
to  parties,  the  process  of  taking  evidence,  and  the  nature  and 
measure  of  ultimate  relief. 

No  time  was  lost  in  reaping  the  fruits  of  this  inquiry.  The 
royal  speedi,  on  opening  parliament  on  the  8rd  of  February, 
intimated  that  Her  Majesty  had  directed  bills  to  be  prepared 
founded  on  the  reports  of  the  law  and  equity  commissioners. 
Lord  Truro  seems,  indeed,  at  first,  to  have  felt  some  hesitation  at 
the  extent  of  the  changes  which  were  proposed,  adverting  to 
ihem  as  "  reversing  the  whole  system  of  proceedings  in  chan- 
cery,'' and  expressing  doubts  "how  far  the  plan  of  the  com- 
missioners, as  regarded  the  abolition  of  masters,  could  be  cairied 
out  (a);  but  notwithstanding  these  doubts,  a  sketch  of  the  heads 
of  a  bill  relating  to  the  office  of  master  had  been  prepared 
before  his  lordship  resigned  the  great  seal  on  the  27th  of  Feb- 
ruary, 1852.  Before  that  time  also  a  Bill  for  the  reJief  of  suitors 
in  the  court  of  chancery,  which  related  to  matters  not  touched 
upon  by  the  report^  was  brought  into  the  lower  house.  The 
olgect  of  this  measure  was  to  charge  the  salaries  of  the  Lord 
Chancellor,  Lords  Justices,  and  the  Yice-Chancellors  on  the  con- 
solidated fund, — ^to  regulate  the  office  of  the  accountant-general, 
and  the  fees  of  that  and  other  offices,  as  well  as  the  manner 
of  their  perception,  and  to  carry  all  such  fees  to  the  suitors'  fee 
fund  account    This  became  law  at  the  end  of  the  session  (6). 

On  the  resignation  of  Lord  Truro,  the  great  seal  was  com- 
mitted to  Lord  St  Leonards,  and  a  fortnight  had  not  elapsed 
before  steps  were  taken  for  effecting  the  chief  improvements 
which  had  been  recommended:  nor,  remembering  on  whom  it 
had  fidlen  to  promote  the  measure,  can  this  rapidity  of  action  be 
deemed  precipitate  or  hasty.  None  who  ever  filled  the  office  of 
chancellor  had  less  reason  to  hesitate  in  the  work  of  reformsr 
tion,  for  none  probably  could  foresee  more  clearly  the  conse- 
quences of  every  proposal  that  was  made.     Lord  St  Leonards 

(a)  Lords'  Debates,  12th  Feb.,  1862.        (5)  Stat  15  &  16  Viot.  c.  87. 
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not  only  entered  fully  into  the  spirit  which  had  animated  the 
oommifision  whose  labours  he  adopted,  but  att<empted  to  carry 
the  improvements  farther;  and  though  opposed  in  some 
points  by  members  of  the  legislature  to  whom  it  will  be  no 
disparagement  to  say  that  their  knowledge  of  the  subject  was 
less  profound  than  his  own,  it  is  believed  that  subsequent 
experience  has  tended  to  prove  the  wisdom  of  all  the  amend- 
ments which  he  endeavoured  to  accomplish. 

On  the  19th  of  April,  1852,  a  bill  to  abolish  the  office  of 
master  in  ordinary,  and  make  provision  for  the  more  speedy 
and  efficient  despatch  of  business  in  the  court  of  chancery,  was 
laid  on  the  table  of  the  house  of  lords.  In  framing  the 
machinery  which  it  wajs  proposed  to  substitute  for  the  masters, 
it  was  not  forgotten  that  there  are  moral  as  well  as  material 
influences  affecting  the  institutions  of  men, — and  that  although 
antiquated  and  dilatory  forms  might  be  swept  away,  old  tradi- 
tions and  inveterate  habits  were  also  to  be  overcome.  Lord 
St  Leonards  entertained  no  unfounded  fear,  that  if  he  contented 
himself  with  removing  the  masters  and  installing  the  judges' 
clerks  in  their  room,  he  might  do  little  else  than  set  up  a  new 
and  less  perfect  tribunal  in  the  place  of  that  which  was  abo- 
lished. He  remarked,  that  *'he  could  not  well  approve  of  a 
proposition  contained  in  the  sketch  that  had  been  furnished  to 
him,  by  which  it  was  suggested  that  the  judges'  clerks  should 
have  the  same  powers  as  masters  in  ordinary."  The  objections 
to  the  masters'  jurisdiction,  he  said,  "  would  be  found  to  attach 
themselves  in  a  still  greater  degree  to  those  persons,  who, 
although  of  a  lower  grade,  might  affect  to  be  masters.  They 
would  be  likely  to  assume  the  same  power,  and  feel  an  in- 
dependence, which  was  inconsistent  with  what  he  understood  to 
be  the  object  of  the  new  regulation  "(a).  His  lordship  observed, 
that  he  objected  to  surround  the  judges'  clerks  with  the  atmo- 

(a)  Lords'  Debates,  12th  March,      Cranworth  fuUy  concurred.    Lords' 
1852.     In  this  opinion,  as  to  the      Debates,  ISHh  April,  1852. 
mode  of  effecting  the  abolition.  Lord 
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Sphere  of  Southampton  Buildings  (a) ;  and  that  every  judge  shoiild 
have  a  sufficient  room  provided^  in  which  the  duties  of  the 
chief  clerks  should  be  performed  under  his  own  eye,  and  the 
business  be  conducted  by  personal  communication.  The  working 
of  the  system  has  shewn  the  importance  of  the  precaution,  as 
well  as  justified  its  prudence.  The  carefiil  preservation  of  the 
distinction  between  the  former  functions  of  the  masters  and  the 
purely  ministerial  duties  of  the  chief  clerks, — constantly  keeping 
in  view  that  the  latter  is  intended  to  be  the  officer  of  the  judge 
rather  than  the  officer  of  the  courts  has  always  been  felt  by  the 
bar  to  be  a  necessary  safeguard  of  the  new  system.  By  the  bill 
which  passed  on  the  30th  of  June,  1852(6),  provision  was  made 
for  the  disposal  of  the  offices  in  Southampton  Buildings,  and 
for  providing  chambers  for  the  vice-chancellors,  until  they  shall 
have  courts  with  proper  rooms  attached  to  them. 

Early  in  May  of  the  same  year  a  bill  to  amend  the  practice 
and  course  of  proceeding  in  the  court  was  introduced.  By  the 
enactment  thus  proposed,  the  recommendations  of  the  chancery 
commission  were  adopted,  with  one  material  exception.  The 
commissioners,  it  has  been  seen,  had  proposed  that  cases  should 
not  in  future  be  sent  from  chancery  for  the  opinion  of  a  court  of 
law.  Upon  this  proposal,  and  upon  the  course  taken  by  Lord  St 
Leonards  with  regard  to  it,  a  few  words  may  not  be  out  of  place. 

There  is  not,  perhaps,  a  greater  reproach  to  any  system  of 
law,  than  that  which  is  involved  in  the  statement  that  a  suitor, 
after  having  availed  himself  of  the  science  of  its  professors,  and 
having  tmdergone  the  inevitable  delay,  expense,  and  anxiety  of 
bringing  his  case  before  the  court,  may  still  be  told  that  he  has 
mistaken  his  remedy :  that  true  it  is,  he  may  be  entitled  to 
judicial  relief,  but  that  he  has  sought  it  at  the  yrrong  tribunal; 
and  although  the  directiun  which  should  have  pointed  out  his 

(a)  If  this  be  hereafter  read  by  Buildings,  had  been  the  laboratories 

any  to  whom  this  allasion  is  ob-  of  several  generations  of  masters  in 

score,  he  may  be  told  that  the  offices  ordmary. 
entered  at    No.  25,  Southampton  (5)  16  &  16  Yict.  c.  80. 
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course  at  the  beginiuDg  was  so  dimly  written,  that  even  the 
experienced  artists  whom  he  had  consulted  could  not  read  it^ — 
he  cannot  be  excused  ficom  the  necessity  of  losing  his  suit^  of 
paying  his  adversaiy's  costs  as  well  as  his  own,  and  of  being 
compelled  to  abandon  his  claim,  or  recommence  his  process  anew. 
Unhappily  this  reproach  has  for  ages  attached,  and  still  attaches, 
to  our  national  jurisprudence.  The  question  whether  the  suitor 
had  been  mistaken  or  misled  in  the  choice  of  his  oourt  has 
been  a  frequent  subject  of  discussion  in  these  Beports(a),  not 
to  advert  to  doubts  and  arguments  arising  out  of  the  existence 
of  numerous  courts  of  exceptional  jurisdiction  (6).  If,  in  addi- 
tion to  the  expense  of  seeking  rolief,  and  the  delay,  it  wero 
to  appear  that^  whilst  the  suitor  was  pursuing  justice  in  the 
oourt  into  which  he  had  been  led,  the  period  allowed  by  law  for 
the  prosecution  of  his  rights  had  elapsed,  and  that  thenceforth 
he  was  utterly  without  remedy,  the  commentator  on  such  a 
Gfystem  would  ao^uiedly  be  inclined  to  doubt  whether  its  courts 
were  not  in  truth  kept  up  for.  other  purposes  than  for  the  good 
of  the  people.  Revolting  as  such  an  instance  of  the  pretence, 
yet  mockery,  of  justice  must. appear,  when  it  is  considered  apart 
from  any  conventionalities  of  view  with  which  it  may  be  invest- 
ed by  eq>ecial  prepossessions^ — it  was  exemplified  amongst  us 
in  every  feature,  in  the  case  of  Knight  v.  The  Ma/rqwia  of  Wo- 

(a)  Pearce  v.  Cnwnck,  voL  2,  p.  Oibion  v.  Ingo^  vol.  6,  p.  112 ;  Coi- 

286 ;  Ormi  v.  Pledger,  vol.  3,  p.  166 :  tdli  v.  Cook,  voL  7,  p.  89 ;  JPCalffiofU 

Cases  where  the  equity  has  depend-  v.  Rankin,  vol.  8,  p.  1 ;  Darby  v. 

ed  on  the  mode  of  proof.    (See  3  Baines,  toL  9,  p.  369;  Hughes  v. 

Black. Comm. 0.27,  p. 437.)  Woody,  Morris,  vol.  9,  p.  636;  Brenan  v. 

Rowciiffe,  voL  3,  p.  804;  WhiUaker  Prett^n,  vol.  10,  p.  331.    The  jnris- 

y.  Wrighif  voL  2,  p.  310;  Jones  v.  diction  of  the  Conit  of  Probate: 

ffugheSi  voL  1,  p.  383;  Price  v.  Ber-  BendaUr. Kendall,  voL  1,  p.  162 ;  (rf 

rington,  voL  7,  p.  394 ;  Nixon  v.  Taff  Courts  of  Bankruptcy  and  Insol- 

Vale  Railway  Company,  vol  7,  p.  vency:  Thompson  y.Derkam,  vol.  l, 

136:  Cases  depending  on  the  mode  p.  368;  In  re  Heath,  vol.  9,  p.  616. 

of  rdirf.  (See  Black.  Comm. ubi  sup.)  Of  visitorial  (Whiston  v.  Dean  and 

(6)  As  to  the  statutory  jurisdio-  Chapter  of  Rochester  voL  7,  p.  632) ; 

tion  of  the  Court  of  Admiralty:  ajid  cximiial  (In  re  Marquis  of  Hert^ 

Ridgway  v.  Roberts,  voL  4,  p.  106;  ford,  vol.  1,  p.  684)  jurisdictions. 
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terford  (a),  where,  after  fourteen  years  of  litigation,  the  Plaintiff 
was  left  remediless,  on  the  ground  that  he  should  have  pro- 
ceeded at  law,  and  not  in  equity.  The  case  is  not  mentioned 
as  one  in  which  the  decision  could,  according  to  established 
principle,  have  been  otherwise;  but  surely  the  principles  whidi 
admit  of  such  a  fidlure  of  justice  are  essentially  vicious. 

In  the  hill  introduced  by  Lord  St  Leonards,  it  was  proposed 
that  cases  for  the  opinion  of  courts  of  law  might  be  stated  by 
the  judge  in  chambers;  and  that  a  corresponding  power  should 
be  given  to  courts  of  law,  on  the  occurrence  of  equitable  ques- 
tions, of  obtaining  the  opinion  of  a  court  of  equity. 

The  step  would  have  been  a  great  advance  towards  a  complete 
and  harmonious  judicial  system.  It  would  have  afforded  a  found- 
ation for  establishing  that  "  satisfactory  means  of  communica- 
tion'' between  the  several  courts,  the  want  of  which  the  commcwi 
lav  commissioners  subsequently  adverted  to  as  one  of  the  causes 
of  circuity  (&).  It  would  have  been  the  commencement  of  an 
interchsi^e  of  duties,  from  which  an  interchange  of  powers  would 
almost  inevitably  have  followed.  A  process  commenced  at  law, 
might,  if  the  question  proved  to  be  equitable,  have  been  made 
available  for  relief  in  equity;  and  a  process  commenced  in  equity, 
might,  if  a  simple  legal  remedy  appeared  to  be  sufficient^  have 
been  terminated  by  a  judgment  at  law; — whilst  suitors  would 
have  had  the  benefit  of  the  learning  and  experience  of  both 
courts  in  their  several  departmenta  The  system  of  reciprocal 
aid  suggested  by  Lord  St  Leonards  would  at  least  have  speedily 
shewn  whether  such  an  amalgamation  be  impracticable,  or  whether 
the  objections  are  not  in  truth  rather  technical  than  substantial 
The  course  of  amendment  which  has  been  subsequently  adopted, 
whilst  it  has  gone  far  to  render  the  modes  of  proof  and  of  trial  the 
same  in  each  court  (o),  seems  to  have  overlooked  the  differences  in 
the  manner  of  relief.  It  is  in  vain  that  a  party  in  an  action  at  law 
resorts  to  a  plea  or  a  replication  on  equitable  grounds,  if  he  be 

(a)  2  Y.  &  G  37;  4  Y.  &  C.  283;         (c)  Stat  15&16  Vict  c.  76;  17& 
11  a  &  RiL  653.  18  Vict  c  126. 

h)  Second  Eeport  30th  Ap^  1853. 
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Dot  able  to  show  that  every  thing  has  been  done  which  can  be 
required  from  him.  In  all  other  cases,  although  he  may  be  de- 
sirous to  do  every  act  which  would  entitle  him  to  judgment  in 
his  favour, — as  for  example,  to  surrender  or  reconvey, — and  it  may 
be  his  adversary  who  prevents  him  from  doing  so,  yet  a  court 
of  law  is  nevertheless  bound  by  its  forms  to  give  judgment 
against  him  (a).  A  large  proportion  of  the  cases  in  which  equit- 
able grounds  have  been  relied  upon  at  law,  consists  of  attempts 
to  show  that  the  oontnu^t  sued  upon  has,  by  some  error,  failed  to 
express  the  true  terms  of  the  contract  actually  made.  These 
attempts  have  been  met  by  the  argument,  that  the  equity,  if  any, 
was  first  to  reform  the  contract,  and  that  it  was  therefore  a  species 
of  relief  which  the  court  of  law  could  not  give  (5).  In  dealing 
with  this  objection,  the  latter  court  has  drawn  a  distinction  be- 
tween those  cases  in  which  the  contract  has  been  so  far  com- 
pleted that  nothing  remains  to  be  done  but  that  which  its  judg- 
ment, when  enforced,  will  accomplish  (c),  and  those  cases  in  which, 
if  that  judgment  were  given  and  enforced,  something  more  would 
still  remain  to  be  done,  in  order  completely  to  perform  the  new 

(a)  Mina  Royal  Societies  v.  Mag-  given.  No  power  is  conferred  on  ns 

nay,  10  Exch.  Bep.  495 ;  Oorely  v.  to  pronounce  a  conditional  judg- 

Owrdifi  1  Hurls.  &  Nor.  144 ;  Wood  ment ;  no    process  is  provided  by 

V.  Copper  Mines  Company,  17  C.  R  which  we  could  enforce  perform- 

661.    Lord  Campbell,  C.  J.,  in  his  ance  of  the  condition ;  there  are  no 

judgment  in  Wodehouse  v.  Farebro-  writs  of  execution  against  persons 

ther,  5  EL  &  BL  277,  explains  the  or  goods  adapted   to  such  a  judg- 

impossibility  of  otherwise  dealing  ment;  and  no  one  can  ooigecture 

with   such   a   case^—*' Where  the  what  remedy  it  would  give  against 

ground  for  equitable  relief  is  not  the  lands  of  the  debtor."    Id.  290. 

a  complete  bar  to  any  proceedings  In  ejectment  it  seems  no  equitable 

upon  the  judgmenti  and  is  not»  if  case  is  admissible :  Neave  v.  Avery, 

offered  by  plea,  a  complete  bar  to  16  C.  B.  328. 

the  action,  we  are  not   furnished  (5)  Luce  v.  Itod,  I  Hurls.  &  Nor. 

with  any  means  of  doing  justice  be-  245. 

tween  the  parties.  We  cannot  enter  (c)  Vorley  v.  Barrett,  I  C.  B.,N.S., 

into  equities  and  cross-equities.  We  225 ;  JStede  v.  Haddock,  10  Exch. 

should  often  be  without  means  to  Bep.  645;    Wood  v.  Dwams,  11 

determine  what  are  the  proper  con-  Exch.  Bep.  493. 
ditions  on  which  relief  should  be 
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or  amended  contract  ivhich  is  set  up  (a).  The  latter  drcum- 
Btances  present  the  difficulty  which  was  distinctly  explained  by 
Ijord  Campbell,  C.J.,  in  Wadehouse  v.  Farebrother ;  and  the 
plea  or  replication  on  equitable  grounds  is,  in  such  cases,  excluded ; 
but  the  difficulty  is  supposed  not  to  ejdst  in  the  former  class  of 
cases  (b),  because  it  is  said  the  court  is  not  thereby  required  to 
rectify  the  contract.  In  the  aiguments  referring  to  equitable 
doctrines  on  this  subject,  there  has  been  some  confusion  between 
the  form  and  the  substance  of  the  proceeding  in  equity.  Where 
the  terms  of  a  writing  are  in  equity  alleged  to  be  erroneous,  and 
not  to  express  the  actual  contract,  the  first  inquiry  in  that  court  is, 
whether  there  are  sufficient  grounds  for  impeaching  the  accuracy 
of  the  instrument,  and  next,  what,  if  any,  are  the  precise  amend- 
ments  which  must  be  made  in  it,  to  express  the  true  agreement 
of  the  parties;  and  these  questions  a  regard  to  the  deliberate 
acts  and  general  security  of  mankind,  compels  the  court  to  try  by 
the  severest  tests  of  evidence  (o).  To  ascertain  the  actual  terms 
of  the  contract,  apart  from  all  subsequent  consequences,  is,  in 
truth,  to  rectify  it  It  may  be  done  in  equity,  by  way  of  defence 
to  a  suit  for  specific  performance  (d),  by  an  original  suit  (e),  or 
by  cross  bill  (/),  but  the  manner  of  doing  it  is  of  small  importance. 
The  sabstantial  point  is  to  determine  what  is,  in  £Bict,  the  con- 
tract ;  and  it  is  of  the  essence  of  justice  that  it  should  be  clearly 
defined  before  the  court  proceeds  to  enforce  it  When  therefore 
a  court  of  law,  acting  upon  equitable  grounds,  permits  some 
matter  to  be  imported  into  a  written  contract  which  is  alleged  to 
have  been  by  error  omitted  from  it,  to  say  that  it  does  not  rectify 
the  instrument,  is  a  puerile  criticism  on  words.  The  reformation 
of  the  instrument  is  the  first  and  indispensable  condition,  and 
upon  the  accuracy  and  precision  with  which  the  true  terms  of 

(a)  Perez  t.  Oleagci^  11  Bzch.  606.      447,  aod  cases  cited. 
.    (5)  VorUyv.  ifofrrff,  &e.,  at  supra         (e)  Harbidffe  v,  Wogan,  vol.  5,  p. 

{e)  See  1   Ves.    319,  per  Lord      258. 
ffardwieke.  (/)  Ashuret  v.  Mill,  Mill  ▼.  Ash- 

(<i)  See  Manser  v.  Backf  vol.  6,  p,      «r««,  vol.  7,  p.  506. 
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the  entire  contract  are  elicited,  must  depend  the  justice  of  every 
subsequent  conclusion  upon  it.     The  misfortune  is,  that  the  pro- 
cess of  reasoning  which  the  form  of  proceeding  forces  upon  the 
court  of  law  is  the  most  unhappy  that  can  be  imagined.     A 
court  of  equity  proceeds  in  its  inquiry  whether  the  relative 
legal  obligations- as  they  stand,  fail  to  carry  out  the  true  contract, 
and,  if  so,  whether  the  actual  terms  of  the  contract  can  be  so 
clearly  shewn,  as  to  enable  the  court  safely  to  define  and  express 
them ;  and  if  these  questions  are  both  answered  in  the  affirmative, 
the  court  rectifies  the  contract,  with  due  regard  to  all  its  results, 
legal  or  equitable; — ^if  the  first  alone  be  answered  in  the  affirm- 
ative, it  may  set  aside  the  contract^  and  place  the  parties  in 
statu  quo;  or  if  one  or  both  be  answered  in  the  negative,  it  may 
decline  to  interfera     Such  investigations  are  the  most  difficult, 
and,  it  may  be  added,  the  most  delicate  and  perilous,  which  can 
be  presented  to  any  jurisdiction.     In  such  cases  a  court  of  law 
must  try  the  question,  whether  the  facts  offered  to  it  would  be 
sufficient  in  equity  to  set  aside  the  contract,  or  to  amend  it>  and 
to  what  extent  the  amendment  should  go, — ^with  the  same  elabo- 
rate care  as  if  it  were  competent  to  cancel  or  reform  it,  avowing 
at  the  same  time  its  incompetency  to  do  either,  and  with  the 
probability  of  no  other  result  than  the  impotent  conclusion  that 
its  judgment^  whether  given  for  the  Plaintiff  or  Defendant,  will 
leave  the  equities  of  the  parties  unsatisfied.     Such  fruitless  in- 
quiries are  not  only  a  waste  of  judicial  labour,  but  are  attended 
with  that  imperfection  and   discouragement  which  result  from 
the  suspicion  that  the  labour  will,  in  the  end,  be  more  or  less  use- 
less, and  that  it  may  therefore  be,  to  a  greater  or  less  extent, 
omitted, — an  influence  which  the  most  vigorous  mind  cannot 
always  escape.     In  Wood  v.  DuHirris  (a),  the  Plaintiff  by  his  re- 
plication on  equitable  grounds  asserted  facts,  which  he  contended 
gave  him  in  equity  a  right  to  recover  that  which  he  admitted 
the  policy  forming  the  written  contract  upon  which   he  sued, 
did  not  give  him.     If  the  amendment  proposed  by  Lord  St. 

(a)  11  £xch.  R  493. 
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Leonards  had  been  adopted,  the  equitable  replication,  instead  of 
occupying  the  fall  court  of  exchequer,  might,  with  an  economy 
of  judicial  strength,  have  been  set  down  and  heard  before  one  of 
the  judges  in  chancery ;  and  by  a  further  provision,  such  as  has 
been  supposed,  relief  might  have  followed,  either  by  judgment  or 
decree  (a),  as  the  case  required  In  other  cases  which  have  oc- 
curred since  the  common  law  procedure  act  (6),  in  which  suitors 
have  mistaken  their  course  (c),  a  power  of  transferring  the  record 
would  have  brought  to  issue  the  merits  of  their  claims.  None  of 
the  legal  amendments  hitherto  introduced  have,  however,  gone 
80  far  as  to  protect  suitors  from  the  danger  of  being  thus  misled, 
or  to  save  the  law  of  the  country  from  the  disgrace  which  such  a 
cause  as  that  of  Knight  v.  The  Marquis  of  Waterford  is  calcu- 
lated to  inflict  upon  it. 

The  clauses  providing  for  the  interchange  of  cases  between  the 
two  courts  were  rejected  in  the  commons.  They  were  afterwards 
restored  by  the  lords,  but  the  amendment  was  not  assented  to 
by  the  lower  house;  and  the  bill  without  those  clauses  became 
law  on  the  1st  of  July,  1852  {d). 


(a)  In  equity,  the  facts  stated  in 
the  replication  in  Wood  v.  Dwarris 
would  certainly  not  have  sustaiQed 
the  plaintiff's  title  to  relief;  and 
the  plaintiff  wotdd  scarcely  have 
been  advised  to  put  them  forward 
as  sufficient  for  that  pnrpose.  He 
would  not  have  been  allowed  to  can- 
cel the  express  words  of  his  contract 
by  the  statement,  in  effecti  that  he 
believed  them  to  mean  something 
wholly  dififerenty  and  which  he  had 
read  on  another  paper  that  formed 
no  part  of  his  contract  It  would 
not  have  been  enough  to  aver  that 
he  acted  on  the  faith  of  the  pro- 
spectus. He  must  have  shewn, 
moreover,  definitely,  what  terms,  if 
^uiy,  ought  to  have  been  introduced 


into  the  policy  which  were  not  in 
it,  and  what  terms,  if  any,  ought  to 
have  been  expunged  from  it.  Co^ 
leU  V.  Morriionf  voL  9,  p.  162,  is  far 
from  supporting  the  plaintiff's 
case.  The  court,  in  Wood  v.  Dwar- 
ris, concluded,  in  effect,  that  there 
was  a  fraud  on  the  part  of  the  de- 
fendants in  framing  the  policy,  and 
that  the  sum  insured  by  it  was  the 
measure  of  damages.  The  equity 
allowed  to  the  plaintiff  was  to  sue 
on  one  cause  of  action,  and  to  re- 
cover on  another. 

(6)  Stat  17  &  18  Vict  c.  126. 

{c)  See  Hunter  v.  Oibbons,  1 
Hurls.  &  Nor.  469 ;  QuUiver  v.  Qui- 
liver,  Id.  174. 

{d)  16  &  16  Vict  c.  86. 
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On  the  eve  of  the  poBsing  of  these  acts,  one,  who,  amidst  the 
stormy  politics  of  his  earlier  life — in  the  dignity  of  judicial 
elevation — and  in  the  repose  of  succeeding  years,  had  not  ceased 
to  labour  in  the  field  of  legal  reform,  congratulated  the  nation  on 
the  success  of  measures,  with  which,  he  observed,  none  that  had 
ever  been  sanctioned  by  parliament,  in  point  of  importance 
bore  comparison.  In  giving  to  their  authors,  in  and  out  of 
office,  their  just  tribute  of  praise.  Lord  Brougham  concluded 
with  a  reflection  that  may  be  read  with  a  feeling  not  unmingled 
with  sadness: — "He  was,"  he  said,  "performing  what  he  knew 
to  be  a  superfluous  and,  he  believed,  also  an  unpopular  task — 
that  of  general  commendation.  What  he  said  was  little  likely 
to  meet  with  acceptance,  either  in  parliament  or  out  of  doors, 
from  those  whose  judgments  were  warped  by  party  connexions 
and  party  views;  but  it  was  the  happiness  of  those  who  act  un- 
fettered by  the  trammels  of  party  to  enjoy  at  all  times  the  privi- 
lege which  the  Roman  historian  described  as  only  an  occajsional 
felicity, — vara  temporis  feUdtaa — ^that  of  thinking  as  they 
please  and  speaking  as  they  think"  (a). 

The  statutes  were  followed  by  numerous  general  rules  and 
orders,  framed  for  the  purpose  of  giving  them  full  effect  On 
the  7th  of  August^  1852,  Lord  St  Leonards  issued  forty-eight 
orders,  founded  on  the  act  for  the  improvement  of  the  jurisdic- 
tion; and,  on  the  16th  of  October  following,  sixty-one  orders, 
founded  on  the  act  for  abolishing  the  office  of  master.  These 
were  succeeded  by  various  niles  for  the  purpose  of  completing 
the  financial  arrangements  required  by  the  act  for  the  relief  of 
suitors  (6).  The  introduction  of  forms  of  procedure  entirely  new 
could  not  take  place  without  the  occurrence  of  many  cases  requir- 
ing judicial  exposition.  It  appeared  to  the  Beporter  that  these 
cases  should  be  communicated  to  the  profession  speedily,  and  in 

(a)  Lords'   Debates,  28th  June^  of  the  new  system,  have  been  made 

1854.  by  Lord  Cranworth  since  the  time 

(6)  Many  orders  of  great  utility,  of  these  reports  and  of  the  oontem- 

in  affordingfacilities  for  the  working  porary  events. 
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a  more  compendious  shape  than  the  ordinary  vehicles  wotild 
permit;  and  for  this  purpose  he  collected  and  published  the  ap- 
pendices to  the  ninth  and  tenth  volumes,  in  which  a  solution  of 
most  of  the  doubts  arising  upon  the  new  code  of  practice  will  be 
found. 

The  continual  and  increased  resort  to  the  jurisdiction  in  equity, 
notwithstanding  a  dilatory  and  costly  procedure,  which  often 
rendered  an  appeal  to  it  worse  than  valueless,  and  the  long  and 
persevering  efforts  for  the  amendment  of  the  system,  which,  in 
1853,  met  with  so  large  a  measure  of  success,  are  all  significant 
of  the  public  need  of  the  jurisdiction  itself  The  reports  of 
courts  of  justice  will  always  exhibit,  more  or  less  distinctly, 
the  progress  of  society.  Judicial  inquiries  and  decisions  have, 
in  every  age,  their  own  especial  features.  The  chronicles  of  our 
courts  of  equity  show,  not  only,  as  those  of  other  courts^  the  ad- 
vance of  civilization  in  the  new  incidents  which  arise  from  day 
to  day,  but  they  more  especially  manifest  the  prevailing  spirit  of 
the  age  to  which  they  belong.  They  also  display  the  capacity 
and  elasticity  of  the  system,  which  has  grown  up  with  the  trans- 
actions of  mankind,  and  fitted  itself  to  their  complicated  exigen- 
ciea  The  principles  of  equity  have  been  found  wide  enough  to 
embrace  and  control  the  actions  of  men  in  every  phase  of  commer- 
cial or  industrial  life,  under  every  novelty  of  association  or  inge- 
nuity of  device.  Looking  at  the  series  of  reports  in  this  point  of 
view,  perhaps  the  cases  which  bear  more  especially  the  peculiar 
impress  of  the  time  are  those  which  have  arisen  out  of  the  deve* 
lopment  of  the  principle  of  association,  whether  in  trading  part- 
nerships^  or  for  the  execution  of  public  or  private  works  of  great 
magnitude,  and  the  necessity  of  investing  bodies  of  persons  with 
what  are  called  parliamentary  powers,  overriding,  or  at  least  for  the 
time  superseding,  the  ordinary  civil  rights  of  the  subject.  The 
questions  arising  firom  the  rapid  extension  of  railways,  and  their 
inevitable  interference  with  private  property,  at  one  period 
created  a  legal  literature  of  their  own,  and  almost  threatened  to 
engross  the  time  of  the  courts,  to  the  exclusion  of  their  common 
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business.  In  conferring  extraordinary  powers,  the  foresight  of 
the  legislature  cannot  succeed  in  contemplating  every  result,  or  in 
providing  for  every  contingency;  and  it  has  frequently  become 
necessary,  in  construction,  to  assign  reasonable  limits,  measured 
by  the  legislative  intention,  to  expressions  of  wide  or  universal 
extent,  or  to  control  such  expressions  by  reference  to  that 
general  or  special  design.  A  remarkable  example  of  the  exercise 
of  this  jurisdiction  is  seen  in  the  case  of  Dawson  v.  Paver  (a). 
If  the  court  had  not  interposed  in  such  a  case  against  the  words 
of  a  statute,  it  is  obvious  that  the  legislature  would  have  been 
made  the  instrument  of  giving  to  the  proprietors  of  property 
within  a  particular  area  an  unjust  advantage  over  their  neigh- 
bours, upon  whom  they  would  have  been  able  to  inflict  an  in- 
jury, which  there  was  no  reason  to  believe  the  legislature 
intended  they  shoidd  suffer.  On  the  other  hand,  the  general 
rule,  that  powers  given  in  express  terms  cannot  be  deemed  un- 
lawful or  inequitable,  is  asserted  in  a  case  in  which  it  was  sought 
to  restrict  the  operation  of  an  act  made  for  the  government  of 
local  business  in  a  particular  locality,  by  regard  to  the  provisions 
of  an  antecedent  act  made  for  the  benefit  of  the  same 
locality  (6).  The  rule  is,  in  fact^  only  a  necessary  consequence 
of  the  subordination  of  the  judge  to  the  legislator.  With  this 
restraint  the  case  of  Dawson  v.  Paver  must  be  read,  as  well 
as  the  other  cases  in  these  volumes,  in  which  the  court  has 
thought  it  right  to  limit  the  effect  of  general  words  in  statutes 
by  reference  to  the  sense  of  the  subject  with  which  they  are 
dealing,  as  Browne  v.  Amyot(c),  and  Aitorney-Oeneral  v. 
Ward{d).  Of  the  like  class  is  another  case,  which  was  the 
subject  ot  revision  in  every  court  to  which  the  question  could  be 
carried,  and  related  to  the  extent  to  which  Lord  Tenterden's 
Act  (6)  was  a  bar  to  a  suit  for  tithe,  when  the  claim  was  not 

(a)  Vol.  5,  p.  416.  Dawea,  vol.  11,  p.  363,  and  cases 

(6)  Attomey-Oeneral  v.  Ecutlake,  cited, 

vol  11,  p.  227.    See  also  East  and  (c)  Vol.  3,  p.  173. 

West  India  Docks  and  Birmingham  (d)  Vol.  6,  p.  477. 

Junction     Railwaif     Company    ▼.  («)  Stat.  2  &  3  W.  4,  c.  100. 
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one  which  came  within  the  inconvenience  to  which  the  act  re- 
ferred, and  purported  to  obviate  (a).  The  various  discussions 
which  this  case  underwent  will  doubtless  tend  to  elucidate  the 
application  and  extent  of  this  important  principle  of  judicial  con- 
struction(&). 

Parliament^  in  bestowing  extensive  powers  upon  bodies  of  per- 
sons, has,  according  to  the  nature  and  object  of  their  privileges, 
imposed,  expressly  or  by  implication,  corresponding  duties  and 
obligations;  and  it  has  become  a  subject  of  judicial  determina- 
tion whether,  either  against  the  public  or  individuals,  or  against 
the  particular  members  of  such  bodies  inter  se,  they  could, 
either  affirmatively  (c)  or  negatively  (cQ,  escape  or  avoid  the 
performance  of  a  duty  or  obligation  upon  the  faith  of  which 
the  company  had  obtained  the  powers  with  which  it  was  in- 
vested. 

The  tendency  of  modem  trade  has  for  some  years  past  been 
towards  an  organization  favourable  to  large  combinations,  pos- 
sessing great  capital,  and  with  it  the  means  of  availing  them- 
selves in  the  widest  degree  of  the  advantages  of  a  division  of 
labour.  Numerous  joint-stock  companies  have  been  created,  and, 
perhaps,  are  a  consequence  of  the  tendency  referred  to;  whilst 
it  may  be,  that, — if  they  can  be  established  on  a  basis  of  prudence 
and  good  faith  which  shall  inspire  confidence, — ^they  are  destined 
to  counteract  the  results  of  monopoly,  by  at  least  restoring  to 
smaller  capitalists  a  sharo  of  its  advantages.  The  relative  rights 
and  liabilities  of  the  members  of  such  companies  have,  however, 
called  for  definition,  and  have  been  defined,  according  to  the 
varying  circumstances  of  each  case,  with  a  minuteness  and  accu- 

(a)  SaUkeld  v.  Johnson,  vol.  1,  p.  technical  distLnctioDS  peculiar  to 
196.    See  2  D.  G.  &  8.  749 ;  1  H.  &      either  system. 

T.  329.  (c)  Bagshaw  v.  The  Eastern  Union 

(b)  These  cases  have  been  selected  BaUway  Company ,  voL  7,  p.  114; 
because  they  are  examples  of  equi-  Simpson  v.  DenisoUy  voL  10,  p.  61. 
table   doctrines   common  both   to  (cQ  The  Earl  of  Lindsey  y.  The 
Courts  of  law  and  equity,  and  are  Oreai  Northern  Railway  Company , 
not  thei'efore  embarrassed  by  any  vol.  10,  p.  664. 
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racy  for  which,  in  earlier  times,  there  was  no  precedent(a).  Some 
important  cases  have  also  arisen  affecting  the  constitution  and 
existence  of  such  bodies.  An  example  of  this  kind  is  foimd  in 
F088  V.  Harbottle  (6),  where  the  court  had  to  determine  on  thai 
which  constituted  the  essential  elements  of  corporate  life  and 
action,  and  on  the  conditions  which  are  necessary  to  entitle  the 
members  to  treat  the  body  as  defunct  The  case  of  M'BHde  v* 
Lindsay  (c)  belongs  to  the  same  class. 

At  the  same  time  the  law  affecting  common  partnerships  has 
undergone  great  extension.  The  incidents  flowing  from  the  con* 
tract  in  its  inception  {d),  in  its  progress  (e),  and  onl  its  dissolu* 
tion  (/),  have  been  the  subjects  of  judicial  declaration.  Perhaps, 
in  no  department  of  jurisprudence  is  the  adaptation  of  equitable 
principles  to  the  progressive  business  of  mankind  more  evident^ 
than  in  the  law  of  partnership.  It  is  no  slight  benefit  for  the 
commercial  world  to  know  that  its  dealings,  both  as  to  their 
purpose  and  performance,  will  be  tried  by  an  austere  and  un* 
swerving  standard  of  integrity  {g).  In  considering  whether  the 
exclusion  of  a  partner  could  be  sustained  upon  the  provisions  of 
the  contract,  Sir  W.  Page  Wood,  V.  0.,  said,  "  The  court  pre- 
supposes a  basis  of  good  fisath,  upon  which  all  the  stipulations 
contained  in  the  deed  must  rest  The  power  would  never  be 
allowed  by  this  court  to  be  exercised  in  a  manner  against  what 
may  be  called  the  truth  and  honour  of  the  articles''  {h). 

(a)  See  Pinkett  v.  Wrighi^  vol.  2,  p.  {d)  JDaU  v.  HamiUony  vol.  5,  p. 

120;  Pkene  v.  OiUan,  voL  5,  p.  1;  369;  Webtter  v.  Bray,  voL  7,  p.  169. 

Walford  V.  Adie,  vol.    6,  p.    112;  {e)  Blair  v.   Bromley,  vol.  5,  p. 

Campbell  v.  The  London  and  Brigk-  542 ;  Dovms  v.  Collins,  voL  6,  p.  418. 

ton  Railicay    Company,  vol.  6,  p.  (/)  WiUett  v.  Blanfcrd,  voL  1,  p. 

519 ;  BeckiU  v.  Bilborough,  vol.  8,  p.  253 ;  Fisher  v.  Taylor,  vol.  2,  p.  218 ; 

188;  Hay  v.  WiHoughhy,  vol.  10,  p.  Tatam  v.  Williams,  vol.  3,  p.  347  ; 

242;  Tafi  v.  Harrison,  vol.  10,  p.  Smith  v.  MtUes,  vol.  9,  p.  666 ;  Pa^e 

489.    See  also  the  nmnerons  cases  v.  Cox,  voL  10,  p.  163 ;    Tibbits  v. 

under  the  WindiDg-np  Acts,  in  the  Phillips,  vol.  10,  p.  366 ;  BtUchart  v. 

KeportB  of  Mr.  De  Gex  and  Mr.  Dresser,  vol  10,  p.  463. 

Smale.  {g)  See  Wilson  v.  Short,  vol.  6,.  p. 

(6)  Vol.  2,  p.  461.  366. 

((?)  Vol.  9,  p.  674.  (h)  Blisset  v.  Daniel,  voL  10,  p.  493. 
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A  few  other  deddonB  in  these  reports,  inTOlving  principleB  of 
importance  in  the  development  of  eqidtable  doctrines,  maj  be 
briefly  mentioned.  In  the  implication  of  the  common  maxim, 
that  those  who  would  have  equity  must  do  equity,  the  court 
confined  its  discretion  within  the  plain  and  constitutional  limit 
of  imposing  no  terms  on  the  suitor  which  could  not  be  enforced 
in  a  suit  instituted  for  the  purpose,  or  which,  apart  from  forms  of 
proceeding,  would  not  be  the  just  result  of  sudi  a  suit;  and  dis* 
claimed  the  arbitrary  and  dangerous^  although  not  unfrequently 
tempting  power,  of  requiring  him  to  submit  to  conditions  which 
no  l^al  or  equitable  principle  would  abstractedly  ^join(a). 
Not  otherwise  than  illustrative  of  the  same  caution  is  another 
judgment,  in  which  a  husband  might  have  been  entitled  to  set 
aside  a  secret  disposition  of  the  property  of  the  wife,  but  he  was 
held  to  have  excluded  himself  from  that  relief  by  conduct,  which, 
before  the  marriage  and  the  disposition  in  question,  had  placed 
her  in  his  power,  and  prevented  her  retirement  from  the  con^ 
tract  (&).  In  other  cases,  principles  of  scarcely  less  value,  afiect* 
ing  the  same  relation  of  life,  have  been  laid  down(o);  and 
considerations  by  which  courts  of  justice  might  be  governed  in 
i^ard  to  ity  have  been  carefully  examined  and  propounded  {d). 

Many  determinations  have  contributed  to  elucidate  the  cases 
that  stand  on  the  boundary  line  which  separate  acts  and  ex- 
pressions relating  to  the  disposition  of  property  creating  abeo* 
lute  rights,  from  acts  and  expressions  which  have  not  that  effect^ 
and  are  merely  indicative  of  inclination,  or  unfulfilled  intention, 
or  are  voluntary  and  incapable  of  being  enforced  (e).  Cases 
of  a  veiy  remarkable  character  arose  upon  testamentary  do- 
cuments, in  which  it  was  almost  impossible  to  doubt  that  some 

(a)  Hanmm  v.  Keating^  voL  4,  p.  1.  461 ;  vol.  6,  p.  326 ;  RaiJtes  v.  Ward^ 

(6)  Taylor  v.  Pugh^  vol.  1,  p.  608.  voL  1,  p.  445 ;  Thorp  v.  Onwn,  vol. 

(c)  Cartwright  v.  CaHwright^  vol-  2,  p.  607 ;  If'Faddeny.  Jenkym,  voL 
10,  p.  630.  1,  p. 458 ;  HugheiY, ShM^Yol.  1,  p. 

(d)  Cochedge  v.  Codtsedge,yol6,  476;  Jieek  v.  EetOeweU,  vol.  1,  p. 
p.  397.  464;  Fldeker  v.  FUUhir,  voL  4^  p. 

(«)  CroeheU  v.  CroeieU,  voL  1,  p.      67 ;  Cron  v.  Sprigg,  vol.  6,  p.  562. 
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expressions  or  instruments  were  but  repetitions,  and  were  not 
meant  seyerally  to  take  effect  (a),  or  were  but  the  inchoate  mark 
of  an  intention  which  was  never  perfected  (6),  or  that  some  ex- 
pressions were  used  by  inadvertence  (c).  In  following  the  au- 
thority of  another  class  of  cases,  in  which  it  may  be  said  that 
the  court  has  assumed  something  of  a  I^islative  power,  the  juris- 
diction has  been  limited  so  as  to  sustain  and  give  effect  to  the 
clear  intention  of  the  act  or  instrument  to  the  extent  permitted 
by  law,  and  without  defeating  any  part  of  that  intention  which  is 
consistent  with  law  (d).  The  rules  affecting  the  duties  and  obli- 
gations of  creditors  in  relation  to  the  rights  of  sureties,  have  been 
inquired  into,  and  defined,  in  circumstances  which  had  not  been 
previously  the  subject  of  decision  («).  And  in  ascertaining  if  the 
title  of  a  purchaser  ought  to  be  protected,  by  the  question  whe- 
ther he  had  notice  of  a  paramount  title,  and  pinrsuing  the  nature 
and  existence  of  his  information  on  this  point  through  the  intri- 
cate labyrinth  of  a  highly  artificial  and  complicated  system  of 
property,  the  simple  principle  was  elicited  and  affirmed,  that  one 
party  to  a  contract  is  not  necessarily  bound  to  assume  the  state- 
ment of  the  other  to  be  false,  in  a  matter  as  to  which  he  has  the 
power  of  verifying  its  truth  but  does  not  do  so;  and  that  he  is 
not  to  be  constructively  affected  with  notice  of  a  deed  which 
that  statement  misrepresenta  It  affirmed,  in  fact,  that  negli- 
gence is  to  be  imputed  to  none,  merely  because  he  does  not  act 
on  a  principle  of  universal  suspicion  and  distrust  (/). 

It  would  be  tedious,  as  it  is  unnecessary,  to  extend  these 
remarks  further  than  to  shadow  forth  the  outline  of  that  chapter 
in  the  legislative,  judicial,  and  public  annals  which  this  series 


(a)  Lee  v.  Fain^  voL  4,  p.  201 ;  {d)  Vanderplank  v.  Kingy  vol.  3, 

Suisee  v.  Lord  Lowther^  voL   2,  p.  p.  21 ;  Monypenny  v.  Bering^  vol.  7, 

424  p.  568. 

(6)  May  or y  Ac,  of  Gloucester  v.  (e)  Neieton  v.  ChorUon,  vol.  10,  p. 

Wood,  voL  3,  p.  131.  646 ;  HoUond  v.  Teed,  voL  7,  p.  50 ; 

(c)  ^yidker  v.  Tippingy  vol.  9,  p.  Mackintosh  v.  Wyatt,  vol.  3,  p.  662. 

800.  (/)  Jones  v.  Stnith,  vol.  1,  p.  43. 
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of  reports  may,  however  Blightly,  illustrate,  or  to  indicate  the 
nature  of  some  of  the  principal  subjects  with  which,  during  the 
period  they  comprehend,  it  was  the  business  of  our  courts  of  equity 
to  deaL  These  examples,  however  imperfect  and  fragmentary, 
may  not  be  useless  as  a  contribution  towards  an  arrangement  of 
the  abundant  materials  to  be  gathered  from  the  equity  reports 
for  a  history  of  this  branch  of  jurisprudence.  Expounders  of  the 
system  have,  for  the  most  part,  endeavoured  to  shew  that  the 
principles  of  equity  are  not  to  be  sought  in  the  field  of  philoso- 
phy or  of  morals ;  and  in  this  they  are,  perhaps  unconsciously,  the 
disciples  of  him  who  defines  all  justice  as  nothing  more  than  the 
embodiment  of  power.  Equity,  says  Blackstone,  is  equally  with 
law  an  artificial  system,  and  one  which  neither  Orotius  nor 
Puffendorf,  nor  any  of  the  great  masters  of  jurisprudence  could, 
by  their  own  Ught,  discover ;  and  he  describes  the  jurisdiction  as 
derived  from  the  imperial  and  pontifical  formularies,  and  erect- 
ed amongst  us  by  the  clerical  chancellors  and  keepers  of  the 
king's  conscience,  upon  a  basis  of  £aJse  and  fictitious  sugges- 
tions (a).  The  chancery  commission  of  1826,  composed  of  some 
of  the  most  eminent  equity,  civil,  and  common  lawyers  of  the 
day,  apparently  accepted  this  view  of  its  foundation.  By  their 
report(&)  they  advert  to  the  defects  of  the  system  as  "owing  to 
the  circumstances  under  which  the  court  of  chancery  was  first 
established  f  and,  after  mentioning  the  dilatory  process  by  which 
alone  a  suitor  could  obtain  a  decree  against  a  contumacious  de- 
fendant, add,  "  if  in  the  infancy  of  courts  of  equity  all  the 
caution  which  this  long  series  of  proceeding  implies  could  be 
considered  necessary,  in  order  to  soften  down  the  objections  to 
the  jurisdiction  itself,  it  can  scarcely  be  requisite,"  they  conclude, 
that  the  suitor  should  still  be  so  incumbered.  From  a  picture 
which  holds  up  the  courts  of  equity  to  view  as  worming  them- 
selves, by  a  timid,  crafty,  and  insidious  policy,  into  a  constitution 
where  they  were  intruders  and  aliens,  it  is  refreshing  to  turn  to 

(a)  3  Black.  Comm.  c.  27.  ordered  by  the  House  of  Commons 

(6)  Dated  the  28th  Feb.,  1826,  and      to  be  printed  9th  March,  1826. 
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another  picture,  which  exhibits  the  institution  in  a  worthier 
aspect,  and  with  deeper  historic  truth.  A  late  essay  bj  a  mo- 
ralist and  divine  (a)  discovers  in  the  science  of  equity,  and  in  its 
birth,  something  more  than  technicality  and  cunning.  Equity 
he  regards  as  one  of  the  attributes  of  imperial  power,  which, 
whilst  it  emanated  from  Rome  or  Constantinople,  might  ulti- 
mately be  reduced  firom  the  highest  theoretical  standard  to  the 
measure  of  the  imperial  will;  yet,  when  it  became  embodied  in 
the  Gothic  king  and  polity,  and  combined  with  their  reverence  for 
personal  rights,  as  having  asserted  a  power  and  majesty  not  un- 
worthy of  its  name.  Equity,  amongst  us,  has  always  had  too  much 
vitality  within  it, — ^has  been  too  conversant  with  action,  and  too  in- 
quisitive into  motive, — to  become  the  mere  creature  of  artifice  or 
the  arbitrary  expression  of  authority.  The  judge  or  the  counsel 
may  rest  upon  or  take  shelter  under  some  precedent,  whilst  they 
are  looking  beyond  it  to  a  principle,  either  implanted  in  the  con- 
science or  founded  on  a  more  or  less  comprehensive  argument  or 
sense  of  utility.  No  equitable  doctrine  which  has  not  its  root 
in  an  enlightened  moraUty  can  be  venerable  or  lasting.  Every 
positive  system  must,  indeed,  allow  of  many  artificial  qualifica- 
tions, for  the  narrow  limits  of  human  discernment  in  the  search 
after  the  veritable,  and  the  extent  of  that  human  infirmity  which 
is  always  ready  to  mislead  or  pervert  its  inquiries,  render  it  im- 
possible constantly  to  resort  to  first  principles;  but  it  should  not 
be  forgotten  that  the  qualifications  are  the  exception  and  not  the 
rule;  and  upon  the  wisdom  with  which  such  exceptions  are 
framed-^excluding  all  which  are  not  essential  to  the  ends  of 
justice — does  the  excellence  of  every  positive  qrstem  of  juris- 
prudence depend.  Of  equity  it  may  be  said,  in  the  words  of  the 
writer  last  quoted,  that  "the  idea  of  a  law  which  is  deeper  than 
a  law  written  upon  tables  of  stone,  and  yet  which  does  not  in 
anywise  displace  or  contradict  that  law,  but  fulfils  the  purpose 
of  it,  is  so  worked  into  the  heart  of  Christian  ethics,  that  it  was 

(a)  By  the  Bev.  F.  D.  Maurice,  M.A.  Papers  of  the  Juridical  Sodety, 
vol.  1,  p.  313.  Lond.  1867. 
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impoesiUe  it  should  not  affect  the  order  of  a  society  into  which 
Christianity  had  deeply  penetrated"(a).  ''And/'  as  he  add% 
"certainly  a  deep  and  settled  belief  that  law  and  equity  have 
both  their  foundation  in  j»inciples  of  morality  and  reason,  and 
that  each  sustains  the  other — ^poeitiye  laws  implying  a  justice  or 
equity  whidi  they  can  but  imperfectly  express  —  equity  con- 
tinually refening  back  to  fixed  letters  and  fonns  as  a  witness 
against  the  caprice  of  judges  and  rulers,  and  as  a  protection  from 
it — ^has  been  the  strength  of  the  English  character,  and  has 
given  a  stability  to  our  nation  which  nothing  else  could  giva" 

The  commissioners  who  were  called  upon  to  advise  the  crown 
on  the  amendment  of  the  common  law,  reported  that  the  consoli- 
dation of  the  elements  of  a  complete  remedy  in  the  same  court 
was  obviously  desirable,  not  to  say  imperatively  necessary,  to  the 
establishment  of  a  consistent  and  rational  system  of  jurispru- 
dence (b).  It  has  been  seen  how  fisu:  short  of  this  object  all  attempts 
at  amendment  have  hitherto  faUea  The  fusion  of  the  several 
jurisdictions  has  gone  little  further  than  to  add  to  that  which  was 
artificial  in  the  court  of  chancery,  the  not  less  obscure  technicali- 
ties which  are  peculiar  to  the  courts  of  law.  It  may  be  feared 
that  the  difficulties  it  has  created  are  not  much  less  formidable 
than  those  which  it  has  removed.  It  is  not  easy  to  say  whether 
our  jurisprudence  has  been  made  more  rational:  it  is  certainly 
less  consistent 

A  distribution  of  judicial  powers  which  shall  enable  every 
court  to  do  complete  justice  between  the  same  parties  in  respect 

(a)  Id.  p.  320.  Hurlst.  &  Nor.  835;  and  see  the 
(6)  Second  Beport  of  the  Common  observations  of  the  learned  judge  on 
Law  Commissioners,  30th  April,  "  natural  equity."  Compare /V«A«r 
185a  They  justly  require  a  com-  v.  Baldwin,  ante,  vol.  ll,p.  353,  and 
plete  redress  ^  in  respect  of  the  same  the  same  case  before  the  Lords  Jus- 
subject  matter."  It  is  a  question  tices  (22  Law  Journal,  966) ;  who 
of  no  little  difficulty  to  determine  seem  to  have  thought  it  one  in 
when  the  subject  matter  of  two  which  equitable  relief  might  be 
claims  ought  to  be  treated  as  the  given, 
''same."     See  Stinuon  v.  Hall,  1 
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of  the  same  subject  matter,  is  nevertheless  an  object  to  which 
future  legislation  must  tend.  It  may  be  attained  by  making 
the  several  courts  ancillary  to  each  other;  towards  which  the 
proposal  of  Lord  St.  Leonards  pointed.  It  may  be  attained  by 
combining  legal  and  equitable  jurisdiction  in  the  same  court,  to 
which  the  late  amendments  seem  to  be  directed.  In  either  case 
the  administration  of  justice  must  be  disencumbered  of  many  of 
the  artificial  restrictions  which  will  cease  to  have  any  value  or 
significance  when  it  is  no  longer  vested  in  courts  having  divided 
fonctiona  Questions  will  arise  requiring  the  application  of 
equitable  principles  which  are  not  to  be  found  in  the  reporta  It 
is  not  too  much  to  suppose,  that  there  are  depths  which  the 
judgments  of  Lord  Nottingham  and  Lord  Hardwicke  and  their 
successors  have  not  exhausted.  In  the  development  of  equitable 
doctrines  through  the  medium  of  divers  courts  invested  with  new 
powers,  it  will  become  of  paramount  importance  to  distinguish 
the  substance  from  the  form,  and  constantly  to  recur  to  those 
sources,  pure  and  undefiled,  firom  which  the  maxims  of  all  true 
equity  must  spring. 

T.  H. 
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EASTER  TERM,  16  VICT.  1853. 


1853. 


April  2Sth, 

EDWARDS  V.  HALL  :iOthAMayl. 

1  HE  questionB  in  thia  cause  arose  under  the  will  of  Jane  J^tsteJuiel* 

Cock,  spinster,  dated  the  6th  of  June,  1860,  the  mate-  executor,  to 

rial  parts  of  which  were  as  follows : —  part  of  her  re- 

"I  give  and  bequeath  aU  my  personal  estate  of  which  I  ^  i^^w' 

might  be  le* 
giQy  ^»plied  to  such  purpoBee,  in  the  endowment  of  district  chnrches  or  chapeU  in  populous 
pviihee,  in  order  that  the  poor  might  have  the  Qospel  preached  to  them  in  thia  country, 
adding  that  ahe  wished  a  preference  to  be  given  to  the  parishes  of  which  the  churches  were 
imder  the  patronage  of  certain  trustees. 

Hdd,  that  the  bequest  created  a  trust  for  the  endowment  of  churches  and  chitpels  already 
in  ezistenoe,  and  also  of  churches  or  chapels  thereafter  to  be  built,  whether  upon  sites 
already  in  mortmain,  or  which  might  thereafter  be  acquired  and  brought  into  mortmain. 

Thai  the  words  "endowment  of  district  churches  or  chapels  "  meant^  not  an  endowment 
by  the  purchase  of  land,  nor  an  endowment  by  the  building  or  repair  of  the  fieibrics  of 
chnrches  or  chapels,  but  by  making  a  provision  for  persons  connected  therewith  or  offi- 
dating  therein. 

A  bequest  of  a  fund  for  building  a  school,  almshouse,  or  other  charitable  institution,  not 
eiprassing  that  it  is  to  be  erected  on  land  already  in  mortmain,  or  not  otherwise  excluding 
the  necessity  of  acquiring  land  for  the  purpose  of  carrying  out  the  trust,  is  construed  as  in 
ciTe^  a  direction  to  purctuwe  land,  and  is  void  imder  the  stat  9  Qeo.  2,  c.  36;  but  if  it  be 
not  in  any  event  necessary,  in  the  execution  of  the  trust  which  the  bequest  attempts  to 
create,  that  land  should  be  purchased  and  brought  into  mortmain,  and  the  trustee  has  the 
option  of  performing  the  trust  without  that  consequence^  the  bequest  is  not  within  the 
■tatnte,  end  is  valid. 

Consideration  of  bequests  which,  although  they  do  not  crsate  trusts  for  the  purchase  of 
land  to  charitable  uses,  yet  do  attempt  to  create  trusts  which  cannot  be  performed  unless 
Ittul  be  brought  into  mortmain  by  other  means,  and  which  are  therefore  inducements  to 
ndi  disposition  of  land,  and  have  been  held  to  amount  to  a  fhuid  upon  or  an  evasion  of 
tfaestsfeote. 

VOL  XI.  B  H.  W. 
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St(UeJMnt, 


may  die  possessed  to  my  executors,  in  trust,  to  be  disposed 
of  by  them  in  the  manner  hereinafter  mentioned.  I  direct 
them  to  invest  in  their  names  such  a  sum  of  sterling  money 
as  will  purchase  the  simi  of  2200Z.  3i  per  Cent.  Eeduced 
Annuities,  and  to  pay  the  dividends  thereof  as  and  when 
received  unto  Jane  HiU  Walker,  o{"  &a,  "for  her  separate 
use.'*  Then  followed  a  gift  of  the  same  sum,  at  the  decease 
of  the  said  legatee,  to  her  son  and  daughter.  The  testatrix 
then  proceeded  : — "  I  direct  my  executors  to  transfer  to  the 
trustees  for  the  time  being  of  the  Society  for  Promoting 
Christianity  among  the  Jews,  all  the  3  per  Cent  Consoli- 
dated Bank  Annuities  which  at  my  decease  shall  be  stand- 
ing in  my  name  in  the  books  of  the  Governor  and  Company 
of  the  Bank  of  England,  the  dividends  thereof  to  be  applied 
for  the  general  purposes  of  the  Society;  but  I  earnestly  re- 
commend to  the  Committee  of  such  Society  not  to  expend 
the  capital  thereof,  or  any  portion  thereof,  unless  for  extra- 
ordinary contingencies,  but  to  consider  it  as  a  reserve  fund, 
and  from  time  to  time  as  soon  as  convenient  to  replace  and 
restore  any  portion  which  may  have  been  used.  I  direct 
my  executors  to  transfer  to  the  Treasurer  for  the  time  being 
of  the  Institutions  or  Societies  after  mentioned,  the  following 
sums  of  3^  per  Cent.  Beduced  Annuities:  viz.  '  To  the  Ope- 
rative Jewish  Converts  Institution,  lOOOi. ;'  'To  the  Episcopal 
Jews  Chapel  Abrahamic  Society,  2000?. ;'  'To  the  Trinitarian 
Bible  Society,  2000i.;'  'To  the  Church  Missionary  Society, 
5000?. ;'  'To  the  British  and  Foreign  Bible  Society,  5000?. ;' 
'To  the  Malta  Protestant  College,  1000?.  /  'To  the  Edinburgh 
Bible  Society  for  the  distribution  of  Gallic  Bibles  and  Tes- 
taments in  the  Highlands  and  Islands  of  Scotland,  1000?. ;' 
and  '  To  the  Irish  Society  of  London  for  the  distribution  of 
Bibles,  Testaments,  and  Common  Prayer  Books  in  the  Irish 
language  and  character  amongst  the  Irishnspeaking  popu- 
lation of  Ireland,  1000?. :'  all  which  sums  I  direct  shall  be 
applied  by  the  Managers  or  Committees  of  the  said  respec- 
tive Institutions  or  Societies  (in  furthenmce  of  the  objects  of 
such  institutions  or  societies)  respectively;  and  should  I  not 
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have  sufficient  3^  per  Cents,  at  my  death  to  answer  such 
bequests^  my  executors  shall  purchase  the  deficiency  from 
my  other  personal  estate  legally  applicable  to  the  purposes 
aforesaid.  And  I  give  the  following  legacies  of  sterling 
money:  viz.  To  the  Bight  Reverend  H,  Oobart,  Bishop  of 
JeruecUeTn,;  the  Reverend  John  Ificolayson,  Minister  of 
Christ  Church,  Jerusalem;  and  John  Christian  Richard^ 
now  or  late  of  PalesHne^lace,  Beihnal-green,  in  the  county 
of  Middlesex,  clerk,  the  sum  of  200Z.  each,  for  their  own  re- 
spective use,  as  tokens  of  my  esteem  and  regard.  To  each 
of  my  executors  hereinafter  appointed  the  sum  of  3002.,  as 
some  compensation  for  the  trouble  they  will  have  in  the 
execution  of  the  trusts  of  this  my  will.  And  I  specifically 
will  and  direct  that  the  legacies  of  sterling  money  hereby 
given  shall  primarily  be  charged  on,  and  come  out  of  such 
part  of  my  personal  estate  (if  any)  as  in  its  nature  cannot 
l^ally  be  bequeathed  for  charitable  purposes.  And  I  further 
will  and  declare,  that  all  the  said  transfers  shall  be  made,  and 
l^acies  paid,  within  three  months  from  the  time  of  my  de- 
cease ;  and  as  to  the  legacies  of  sterling  money,  free  of  l^acy 
duty. .  .  .  And  as  to  the  residue  of  my  personal  estate  which 
shall  not  be  otherwise  disposed  of  by  me,  I  direct  my  said 
executors,  as  opportunity  may  offer,  to  apply  such  part  or 
parts  thereof  as  by  law  may  be  legally  applied  to  such  pur- 
poses, in  the  endowment  of  district  churches  or  chapels  in 
populous  parishes,  in  order  that  the  poor  may  have  the 
Gospel  preached  to  them  in  this  country.  And  I  wish  a 
preference  given  to  those  parishes  the  churches  of  which 
are  under  the  patronage  of  the  trustees  of  my  late  friend, 
the  Reverend  Charles  Simeon,  and  other  similar  trusts.'' 
The  testatrix  then  appointed  the  Defendants  Hall,  Broume, 
and  Framipton,  her  executors;  and  the  will  concluded 
with  the  following  passage  :  ''  And  as  to  my  real  estate, 
and  those  parts  (if  any)  of  my  personal  estate  inap- 
plicable by  law  to  the  purposes  aforesaid,  and  not  herein 
disposed  of,  I  at  present  make  no  disposition." 

b2 
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A  claim  for  the  administration  of  the  estate  of  the  testa- 
trix was  filed  by  some  of  her  next  of  kin;  and  the  other 
Dext  of  kin,  fomid  by  the  Master,  was  made  a  party  to  the 
proceeding. 

It  appeared  that  the  estate  of  the  testatrix,  amoDgst 
other  things,  consisted  of  34,7882.  3^  per  Cent.  Annuities 
(value  on  the  11th  of  February,  1851,  the  day  of  the  testa- 
trix's death,  34,4302.  4«.  4d);  5002.-  Bank  Stock  (value  at 
the  same  time,  10752.);  27,0692.  5«.  Consols  (value  at  the 
same  time  26,1212.  168. 6d.)\  eight  1002.  shares  in  the  Oxford 
Canal  Navigation  Company  (a)  (value  at  the  same  time 
12802.);  ninety-nine  1002.  shares,  and  sixty-three  502.  (or 
half)  shares,  eight  252.  (or  quarter)  shares,  and  four  122. 10^. 
(or  eighth)  shares,  in  the  Grand  Junction  Canal  Company 
(value  at  the  same  time  82462.);  177  Preferential  Stock  in 
the  Grand  Junction  Canal  Company,  created  under  the 
General  Canal  Act  of  the  10  &  11  Vict  c.  94,  and  the  Com- 
'  panies  Clauses  Consolidation  Act,  1845,  (value  at  the  same 
time  19472.);  twenty  1002.  shares  in  the  Grand  Union 
Canal  Company  (value  at  the  same  time  4802.);  146  602. 
shares  in  the  Grand  Junction  Waterworks  Company  (value 
at  the  same  time  10,0742.),  and  the  sum  of  8762.,  due  for 
dividends  thereon  accrued  up  to  the  12th  of  December, 
1850 ;  8602. 13«.  Id  cash,  due  from  John  Brogden  and  John 
Brogden,  the  younger,  for  the  purchase  of  the  shares  and 
interest  of  the  testatrix  in  the  Ulverstone  Canal  Navigation 
Company  and  Canal  Warehouse  of  the  said  Company,  in- 
cluding monies  advanced  by  her  to  the  Company  on  mort- 
gage of  the  said  Ulverstone  Canal ;  two  1002.  shares  in  the 
Oxford  Gas-light  and  Coke  Company  (value  at  the  same 
time  5602.)  The  sum  of  12,0002.,  the  amount  of  the  pur- 
chase money  of  estates  in  the  coimty  of  Biuckingham,  by 
agreement  of  the  25th  of  July,  1848,  contracted  to  be  sold 
to  Sir  Hany  Vemey,  Bart.,  together  with  rents  and  profits 
of  the  said  estate,  due  at  and  apportioned  up  to  the  day  of 


(a)  Seejn  re  Langhcm'9  Trust,  10  Hare,  446. 
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the  death  of  the  said  testatrix.  The  purchase  money  of 
estates  in  the  county  of  Bucki/ngha/m,  contracted  to  be  sold 
by  the  testatrix  to  Francis  Smith;  the  sum  of  521.  48,,  the 
balance  of  purchase  money  of  a  plot  of  land  at  Charlton 
Kings,  contracted  to  be  sold  by  the  testatrix  to  Samuel 
Higgs  Crod,  Esq. ;  furniture,  &c.  (value  at  the  same  time 
2602.  Os.  6d) ;  arrears  of  rent  due  to  the  testatrix  at  the  time 
of  her  death  1642.  Ws,  Id.,  whereof  the  sum  of  672.  \Zs.  had 
since  been  received,  and  the  remainder  whereof  waa  alleged 
to  be  bad  ;  the  sum  of  10,1392. 12«.  6d  cash,  standing  to  the 
credit  of  her  account  with  the  City  of  Oloucester  Bank ;  and 
two  sums,  292.,  and  202. 4^.  4d,  due  from  other  persona 

The  chief  questions  were  as  to  the  operation  of  the  statute 
9  Geo.  2,  c.  36,  on  the  bequests. 


18^3. 


i:tattm€nL, 


Mr.  RdU  and  Mr.  Bevir  for  the  Plaintifib  and  the  De-     Arywmmi. 
fendant^  the  next  of  kin. 

Mr.  Wigra/m  and  Mr.  Cole  for  the  executors,  and  also  for 
the  heir  at  law  of  the  testatrix. 

Mr.  Widcens  for  the  Attomey-QeneraL 

In  addition  to  the  authorities  mentioned  and  commented 
upon  in  the  judgment,  the  following  cases  were  cited: 
Pritchard  v.  Arbonvn  (a),  GibUtt  v.  Hohson  (6),  Attorney- 
General  v.  Hidl  (c),  Incorporated  Society  for  Promoting 
the  Enlargement,  Building,  and  Repairs  of  Churches  a/iid 
Chapels  V.  Barlow  (c2),  Pelham  v.  Anderson  (e),  Attorney- 
General  V.  Hodgson  (/),  Kirkbank  v.  Hudson  (gr). 


(a)  3  Boss.  456. 
(6)  3  My.  &K.  517. 
ic)  9  Hare,  647, 
Ui)  17  Jnr.  217. 


{e)  2  Eden,  296. 
(/)  15  Sim.  146. 
iff)  7  Price,  212. 
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1863.  The  Yice-Chancellob  held,  that  the  arrears  of  rent 

due  to  the  testatrix  at  her  decease  formed  a  part  of  the 
pure  personalty;  but  that  the  rents  of  the  real  estate, 
contracted  to  be  sold  to  Sir  Harry  Vemey,  which  accrued 
due  between  the  time  of  her  death  and  the  25th  of  March, 


Judgment, 


duetTatoT^*  1863,  the  time  fixed  for  the  completion  of  the  purchase, 
tiiior  at  his      belonged  to'her  heir  at  law. 

decease,  are  ^ 

not  within  the 

restriction  of 

the  9  Geo.  2,  ' 

c.  86,  but  wiU 

pass  under  a      -rr         ^ 

bequest  for        VICB-CHANCELLOR  : — 

charitable 

uses.  This  case  arises  on  a  bequest  in  the  will  of  Miss  Jans 

Cook,  with  reference  to  a  particular  portion  of  her  residuary 
estate,  which  is  in  these  words : — 

**  And  as  to  the  residue  of  my  personal  estate  which  shall 
not  be  otherwise  disposed  of  by  me,  I  direct  my  said 
executors,  as  opportunity  may  offer,  to  apply  such  part  or 
parts  thereof  as  by  law  may  be  legally  applied  to  such 
purposes,  in  the  endowment  of  district  churches  or  chapels 
in  populous  neighbourhoods,  in  order  that  the  poor  may 
have  the  Gospel  preached  to  them  in  this  country.  And 
I  wish  a  preference  given  to  those  parishes,  the  churches 
of  which  are  under  the  patronage  of  the  trustees  of  my  late 
friend  the  Kev.  Charles  Svmeon,  and  other  similar  trusts." 

That  is  the  whole  of  the  bequest  on  which  this  question 
arisea  It  has  been  contended,  on  the  part  of  those  who 
are  interested  in  the  personal  estate  of  the  testatrix,  that  iii 
effect  this  is  a  bequest  which  is  invalid  under  the*  Statute 
of  Mortmain,  and  that  they  are  entitled  therefore  to  treat 
the  testatrix  as  being  intestate  with  reference  to  the  parti- 
cular property  which  would  be  otherwise  applicable  to  such 
bequest. 

The  question  which  has  been  thus  raised  is  one  which 
is  more  or  less  borne  upon  by  a  vast  number    of  cases 
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which  have  been  cited;  and  I  have  found  it  necessary  to  go 
at  length  not  only  into  the  cases  that  were  cited,  but  also 
to  examine  many  othen,  and  to  extract  as  &r  as  possible 
what  appear  to  me  to  be  the  principles  with  reference  to 
bequests  analogous  to  that  which  I  have  now  imder  con- 
sideiaticMi  before  me,  although  I  shall  not  now  do  more 
than  state  the  result  of  the  investigation  I  have  been 
led  into. 


i85a 
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In  the  first  place,  however,  before  referring  to  the  autho- 
rities, it  is  I  think  right  to  state  the  conclusion  to  which  I 
have  come  as  to  the  construction  to  be  given  to  the  terms  of 
the  bequest  itself,  upon  which  several  points  have  been  sug- 
gested ;  the  principal  point  being,  that  it  is  an  endowment 
of  diurches  hereafter  to  be  built, — something  also  being 
said  as  to  the  construction  which  might  be  given  to  the 
word  ''endowment''  Endowment,  it  is  said,  may  mean 
providing  a  repair  fund,  or  it  may  mean  an  endowment 
in  land ;  and  further,  ihat»  taking  the  whole  construc- 
tion of  the  bequest  together,  it  is  apj^cable,  and  only 
apjdicaUe,  to  churches  hereafter  to  be  built;  or  at  least  if 
that  be  not  the  construction,  that  it  is  applicable  both  to 
chuichea  already  built^  and  to  churches  to  be  hereafter  built 


The  conclusion  that  I  have  arrived  at  as  to  the  con- 
struction to  be  given  to  the  word  "  endowment"  is,  that 
flie  more  natural  as  well  as  the  legal  sense  of  the  term 
endowment  is,  a  personal  provision  to  be  made  for  a  per- 
•Mi  connected  either  with  a  church  or  with  a  school,  or 
for  persons  living  in  almshouses,  as  the  case  may  be.  In 
all  such  cases  the  endowment  is  some  personal  provision  to 
be  made  for  the  several  parties ;  and  it  is  not  to  be 
attributed  in  this  will,  there  being  no  particular  words 
forcing  one  to  do  so,  to  the  endowment  in  any  sense  of 
the  building  itself  for  the  purpose  of  maintenance  or 
repair.     I  read  this  expression  as  contemplating  an  endow- 
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ment  for  the  personal  provision  of  the  party, — ^that  being 
the  sense  in  which  it  is  treated  in  the  earlier  statutes 
referred  to  by  Mr.  Wigra/m,  and  being  the  ordinary  sense 
in  which  it  is  found  in  many  of  the  cases  that  have  been 
cited,  ajs  well  as  the  legal  and  popular  sense;  there  is  no 
doubt«  such  an  endowment  may  be  in  land,  but  there  is 
no  necessity  that  it  should  be  in  that  fomL  It  is  used  in 
the  sense  of  a  personal  provision  with  reference  to  the 
mode  of  perpetuating  the  application. 


Then  as  to  the  district  churches  to  which  it  is  to  be  ap- 
plied the  words  are  general ;  and  it  has  been  argued  on  the 
one  side  that  it  is  only  applicable  to  churches  already  in  ex- 
istence, and  on  the  other  that  it  is  applicable  to  churches 
hereafter  to  be  built  I  have  come  to  the  conclusion  that 
it  is  applicable  to  both.  I  do  not  think  it  can  be  confined 
to  churches  that  are  actually  built — ^there  is  nothing  in 
the  words  strictly  so  confining  it;  and  the  illustration  which 
has  been  given,  that,  when  a  class  of  objecte  is  named,  it 
applies  to  a  class  in  esse  at  the  death  of  the  testatrix, 
rather  than  prospectively  to  a  class  thereafter  to  be  called 
into  existence,  I  think  can  hardly  be  brought  in  aid  of  the 
construction  of  a  bequest  of  this  particular  description. 
But  further  than  that;  the  words  are,  ''I  direct  my  said 
executors,  ajs  opportunity  may  oflFor,  to  apply  such  part  or 
parts  thereof," — ^looking,  as  it  seems  to  me,  at  the  consti- 
tution of  a  future  trust,  to  take  effect  at  any  time  when 
the  opportunity,  as  she  describes  it,  might  offer.  Now, 
as  to  its  being  confined  to  churches  hereafter  to  be  built, 
the  argument  that  is  used  is  this, — that  every  district 
church  in  esse  must  have  some  endowment;  and  I  be- 
lieve in  point  of  fact  that  is  so.  It  is  to  apply  to  a  district 
church.  In  one  sense  no  church  already  built  can  exist 
which  has  not  got  some  endowment,  inasmuch  as  it  is  a 
rule  laid  down  by  the  Bishop,  that  he  will  not  consecrate 
a  church  unless  some  endowment  has  been  provided  ;  and 
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the  only  exception^  it  has  been  said,  is  the  case  of  churches  185a 
in  an  incipient  state  of  construction,  on  land  ahready  pur- 
chased and  acquired  in  mortmain,  and  about  thereafter  to 
be  constructed,  but  not  so  constructed  at  the  time  of  the 
death  of  the  testatrix.  If  that  were  the  only  ground  ''^•**^'- 
for  saying  that  validity  can  be  given  to  the  bequest  by 
applying  it  to  a  particular  class  of  churches,  I  should  cer- 
tainly not  be  inclined  to  uphold  the  bequest  upon  such 
a  construction.  It  is  true,  as  Mr.  RoU  observed,  that  the 
words  "further  endowment"  would  be  a  more  applicable 
phrase,  with  reference  to  churches  which  already  possess 
Bome  endowment,  than  the  word  **  endowment"  simpliciter. 
Tet  I  think  it  would  be  rather  a  forced  and  narrow  con- 
section  of  the  will,  to  say,  that^  when  a  person  is  charged 
to  employ  money  for  the  endowment  of  district  churches 
generally,  without  any  especial  indication  of  a  particular 
class,  he  could  not  properly  apply  that  fund  in  aid  of 
any  further  endowment  of  churches.  Another  argument, 
in  support  of  the  same  view  of  the  case  of  the  bequest 
being  only  for  future  churches,  was  drawn  from  the  ex- 
pression of  the  testatrix,  that  she  wished  to  have  ''the 
Gospel  preached"  in  them;  but  as  regards  all  district 
churches,  they  have  the  Gospel  preached  in  them.  That 
aigument,  however,  goes  too  far;  for  the  testatrix  also 
directs  that  a  preference  should  be  given  to  the  parishes, 
"the  churches  of  which  are  under  the  patronage  of  the 
trustees  of  her  late  friend,  the  Reverend  Charles  Simeon." 
Now  1  have  no  doubt  as  to  this  lady's  views  and  meaning, 
that  she  would  be  of  opinion  that  the  Gospel  was  preached 
in  all  places  where  the  influence  of  those  trustees  was  in 
operation,  and  she  would  not,  therefore,  under  the  term 
of  "  the  Gospel  being  preached"  mean  that  something  new 
was  to  be  done,  but  would  merely  mean  that  there  was  to 
be  further  aid  She  might  possibly  mean  this:  "although 
the  Gospel  is  preached,  I  wish  it  to  be  more  largely 
preached,  and  I  intend  further  aid  to  be  given  for  that 
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purpofle."  She  does  not  say,  "further  preaching  of  the 
Qoeper'  any  more  than  ''  further  endowment,"  but  simply 
expresses  a  wish  that  there  shall  be  an  endowm^Oii  I 
think,  that  the  true  construction  of  the  whole  instrument 
is,  that  it  creates  a  trust  to  employ  the  monies  given  to 
these  parties  in  payment  of  stipends  to  the  incimibents  of 
all  churches,  whether  now  built  or  to  be  hereafter  bidlt ; 
and  the  question  is,  whether  that  is  or  is  not  a  valid 
bequest 


Now  the  principal  stress  of  the  argument  against  the 
validity  of  the  bequest  is  this,  that  it  is  analogous  to 
the  case  of  erecting  a  school  or  a  hospital,  no  particular 
lands  already  in  mortmain  being  pointed  out  for  that 
purpose.  In  order  to  see  how  far  the  bequest  is  justly 
open  to  this  observation,  I  have  thought  it  right  to  look 
through  the  various  authorities  which  occurred  in  the  earlier 
stages  of  this  species  of  inquiry.  These  authorities  were 
somewhat  conflicting, — ^but  the  rules  have  I  think  now  be- 
come settled  upon  a  complete  and  imiform  basis ;  and  I  have 
found  the  following  to  be  conclusively  established: — 

First — ^That  a  gift  to  erect  a  school,  an  almshouse,  or 
other  building  of  that  description,  involves  an  express 
direction  to  procure  land  for  that  purpose.  The  first  case 
in  which  that  is  laid  down  is'  the  case  of  the  Attorney- 
Oeneral  v.  Hyde  (a),  which  was  decided  by  Lord  Apsley. 
There  was  a  case  before  Lord  Hardwicke,  of  the  Attorney- 
Oeneral  v.  Bowles  (6),  in  which,  on  a  bequest  of  that  de- 
scription to  erect  a  building,  he  held,  with  Lord  Apsley, 
that  the  bequest  meant  getting  the  land  also  for  the  pur- 
pose of  erection ;  but  he  was  of  opinion  in  that  cajse,  that,  as 
land  might  possibly  be  got  which  was  already  in  mortmain, 
or  the  building  whatever  it  was  might  possibly  be  erected 


(tf)  Amb.  751. 


(6)  2  Ves.  547. 
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on  some  site  without  the  acquisitioii  of  any  new  land, — ^that 
although  there  was  involved  a  direct  and  express  trust  to  pro^ 
care  land,  it  did  not  necessarily  involve  a  direct  and  express 
trust  for  that  immediate  purpose.  In  that  respect  it  is  dear 
that  the  case  of  the  AUomey-Oeneral  v.  Bowles  has  been 
considered  by  all  the  subsequent  authorities  to  have  gone 
too  hr.  This  is  particularly  apparent  in  the  next  head 
iriiich  I  shall  refer  to,  which  includes  the  cases  by  which  it 
is  now  established,  that,  if  there  be  a  simple  direction  to 
erect — and  there  is  nothing  said  as  to  how  or  where  the 
land  is  to  be  procured — ^there  is  involved  a  direct  trust  to 
btdld;  and  in  consequence  of  no  land  being  pointed  out,  it 
must  be  held  that  the  testatrix  was  indifferent  as  to  whe- 
ther the  land  was  to  be  so  purchased;  and  that  the  trust  is 
illegal,  because  it  involves  directly  a  trust  for  building  on 
land  which  might  be  acquired  in  mortmain. 


II 
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The  second  rule  is,  that  a  gift  to  erect  a  building  which 
does  not  point  to  land  already  in  mortmain,  and  which  does 
not  exclude  distinctly  the  power  of  purchasing  land,  is  void. 
That  is  laid  down  by  TjordEldon,  in  the  case  of  the  AUor-* 
ney^eneral  v.  Daviea  (a) ;  not  there  laid  down  for  the  first 
time,  but  stated  by  Lord  Eldon  to  have  been  the  common 
sKise  rule,  which  at  last  had  been  arrived  at  after  some  con- 
flict of  decision.  He  lays  it  down,  that,  if  the  testator  says, 
'*  I  desire  a  building  to  be  erected  for  a  charitable  purpose,'' 
cfr,  if  he  says,  "  I  desire  the  land  to  be  bought,"  and  he  does 
not  distinctly  point  to  some  land  already  in  mortmain,  so 
as  to  exclude  the  possibility  of  its  being  applied  to  bring 
land  into  mortmain,  then  the  bequest  is  void 

There  remains,  also,  this  point,  which  I  consider  a  third 
rule  now  established  by  authority,  that^  if  there  be  a  gift  to 


(a)  9  Ves.  635. 
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trustees,  with  an  option  to  apply  the  money  for  the  purpose 
of  building  on  land  already  in  mortmain,  or  for  the  purpose 
of  acquiring  land,  then  that  option  being  given  the  trust  is 
good, — the  charitable  bequest  does  not  fail  because  there  is 
one  alternative  which  the  law  will  not  permit  That  is 
distinctly  laid  down  in  an  early  case  before  Lord  Ha/rd- 
wicke,  which  has  been  more  than  once  referred  to  in  subse- 
quent authorities.  It  is  the  case  of  Sorreaby  v.  HoUiTis  (a), 
in  which  there  was  a  bequest  to  parties  for  the  benefit  of 
the  poor,  to  be  applied  either  in  buying  lands  or  otherwise, 
as  the  executors  should  be  advised :  and  Lord  Hardwicke 
held  that  such  a  trust  was  a  valid  bequest,  notwithstanding 
the  Statute  of  Mortmain.  Lord  Alvanley  had  occasion  to 
consider  that  in  the  case  of  the  AUomey-Oeneral  v.  WkUr- 
ehurch  (6);  and  he  there  says,  although  Lord  Hard- 
v)icke*8  doctrine  in  the  Attomey-Gefveral  v.  Bowles  has 
been  shaken  by  the  subsequent  authorities,  as  to  the  case 
where,  admitting  that  the  object  was  to  erect  a  building  on 
land,  he  threw  out  a  suggestion  that  it  might  yet  be  sup- 
ported on  the  possibility  of  land  being  otherwise  acquired ; 
yet  he  considered  it  was  not  shaken  as  to  the  opinion  given 
in  Sorreaby  v.  HoUina,  that,  where  there  was  a  discretion 
vested  in  the  trustee  to  take  one  of  two  courses,  the  one 
consistent  with  the  statute  and  the  other  inconsistent  with 
iti  the  validity  of  the  bequest  might  be  sustained. 


We  come,  then,  to  another,  and  a  fourth  point,  which  is 
of  a  different  description,  and  proceeds  on  different  grounds 
from  any  of  the  preceding  rules,  which  I  consider  to  be 
settled.  The  cases  which  fall  under  the  three  preceding 
rules  were  cases  in  which  it  was  held,  that  the  due  ex- 
ecution of  the  trust  involved  necessarily  the  purchase  of 
land.     But  there  is  a  fourth  class  of  authorities  (which  was 


(a)  9  Mod.  221. 


(6)  3  Ves.  141. 
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the  case  before  Lord  Bldon,  in  the  AUamey-Qeneral  y, 
Davies),  and  ^hich  is  of  this  description, — a,  gift  to  others 
for  building,  provided  they  will  find  the  land  That  clearly 
did  not  involve  in  the  execution  of  the  trust  anjrthing  to  be 
done  by  the  trustee  himself,  which  would  be  within  the  terms 
of  the  Statute  of  Mortmain ; — ^but  what  Sir  WiUiam,  Orant 
said  in  that  case,  and  Lord  Eldon  admitted  in  affirming  his 
dedfiion  on  appeal,  was  this : — "  If  you  give  money  in  this 
way,  it  is  nothing  more  or  less  than  directing  a  purchase  to 
be  made  by  your  executors  of  land  You  may  use  this 
phraseology,  and  say,  *  I  will  give  you  this  sum  of  money, 
if  you  will  give  the  land,'  and  the  money  may  be  worth 
much  more  than  the  land ;  for  you  may  have  a  more  ex- 
tended object  than  the  purchase  of  the  land.  But  pro 
tanto,  a  portion  of  that  money  is  given  to  the  parties  for  the 
purchase  of  the  land  which  they  were  so  to  hand  over ;  and 
it  is  in  effect,  if  not  a  direct  infraction,  at  least  a  plain  and 
palpable  evasion  of  the  policy  of  the  law  of  mortmain." 


1853. 


JudffmnU, 


So  far  the  cases  have  proceeded  down  to  the  case  of 
Trye  v.  The  Corporation  of  Oloucester  (a) ;  and  until  that 
authority,  I  do  not  think  any  case  had  proceeded  further. 
It  was  said  that  the  cases  have  laid  down  this, — if  you  direct 
a  building,  a  hospital,  a  church,  or  a  school  to  be  erected,  it 
involves  as  a  necessary  consequence  the  purchase  of  land 
for  the  purpose,  if  you  do  not  point  out  land  in  mortmain 
by  your  will  on  which  the  erection  is  to  be  made,  or  if  you 
do  not  exclusively  negative  the  power  of  the  trustees  to 
purchase  land;  either  of  which  alternatives,  up  to  Trye  v. 
The  Corporation  of  Gloucester,  it  was  thought  was  suffi- 
cient In  the  absence  of  both  of  these  alternatives  the 
bequest  would  be  taken  to  be  one  which  was  to  be  executed 
in  the  ordinary  form;  and  if  it  were  to  be  executed  in  the 
ordbary  form,  it  would  involve  the  necessity  of  the  trustees 


(a)  14  Beav.  173, 
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buying  land,  and  therefore  it  is  void  In  Trye  v.  The 
Corporation  of  Oloucester,  the  case  most  relied  upon  was 
Mather  v.  Scott  (a)  before  Lord  LcmgdaZe.  In  that  case, 
the  bequest  was  accompanied  with  a  wish  that  the  trustees 
would  entreat  the  lord  of  the  manor  to  grant  some  land. 
Now  what  Lord  Larigdale  said  there  was,  that  the  direction 
in  the  will  did  not  exclude  the  power  of  the  trustees  to  piur- 
chase  land;  and  so  &r  it  went  distinctly  within  the  other 
authorities.  It  was  a  direction  to  build;  there  was  a 
direction  to  entreat  somebody  to  give  the  land,  but  there 
was  no  direction  that  in  the  event  of  their  not  so  obtaining 
it  they  were  not  to  get  it^  and  therefore  the  due  execution  of 
the  trust  would  be  by  procuring  some  other  land,  in  the 
event  of  the  land  referred  to  not  being  obtained:  if  so,  the 
case  was  within  the  previous  authorities.  Lord  Larigdale 
at  the  same  time  said,  that  any  thing  which  induced  par- 
ties to  give  land  in  mortmain,  he  conceived,  would  be  in 
itself  an  infraction  of  the  statute.  That  was  said  during  the 
judgment;  but  the  judgment  itself  was  rested  upon  this, 
that  there  was  nothing  which  excluded  the  power  of  the 
trustees  to  buy. 


Then  came  the  case  of  Trye  v.  The  Corporation  of 
Oloucester,  which  went  a  step  £EU-ther.  There  was  a  direc- 
tion that  the  money  should  be  applied  to  certain  charitable 
objects  "  if  land  were  given  or  granted,"  those  were  the 
words,  "within  ten  years,  by  the  Corporation  of  Gloucester;" 
and  there  was  also  a  clause  expressly  negativing  the  power 
of  the  trustees  to  purchase.  In  that  case  the  Master  of  the 
Bolls,  after  reviewing  the  authorities,  came  to  the  conclu- 
sion, that  that  which  was  a  direct  inducement  to  parties  to 
bring  land  into  mortmain  was  within  the  principle  of  the 
statuta  The  term  inducement  may  require  to  be  qualified ; 
I  do  not,  however,  find  it  necessary  in  any  way  to  dispute 


(a)  2  Keen,  178. 
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die  authority  of  that  case  in  dealing  with  the  caae  which  is 
now  before  me.  I  merely  notice  as  a  &ct^  that  it  goes  a 
step  farther  than  any  case  hitherto  decided  had  gone,  inas- 
much as  up  to  that  time  I  have  not  found  any  authority 
which  says  that  where  there  is  an  express  negative  given  to 
purchase  land,  it  shall  still  be  held  to  be  a  trust  which  is 
void  within  the  statute.  The  case  of  Trye  v.  The  Car- 
poration  of  Oloucester  may  be  supported  on  the  manifest 
ground  of  evasion,  but  that  is  a  totally  dififerent  principle 
fixnn  those  on  which  the  other  cases  were  decided 


1853. 


Jwiigmml, 


Now^  independently  of  the  question  of  manifest  evasion 
and  fraud,  on  which  I  think  the  cause  of  Trye  v.  Tkt  Cor- 
poration  of  Gloucester  was  put  the  principle  with  regard 
to  any  other  direction  for  investment  of  land  in  mortmain 
is  clearly  laid  down  in  the  case  of  the  Attorney  Oeneral  v. 
Williams  (a).  Money  was  there  given  to  trustees  for  and 
towards  the  establishing  of  a  school, — ^not  the  erection  of  a 
school, — ^but  the  establishing  of  a  school  in  the  parish  ct 
Trelech  a  Bettwe,  in  the  county  of  Carmathen;  and  the 
donor  directed  that  "  no  part  of  the  dividends  and  proceeds 
should  be  applied  to  buy  victuals,  drink,  or  lodging  for  the 
said  scholars."  There  was  no  school  in  the  parish  at  the 
time  of  the  death  of  the  testator;  and  it  was  in  that  case 
argued  by  the  SoIicitor-<}eneral,  that  the  duty  of  the  trus- 
tees in  carrying  out  the  direction  to  establish  the  school 
independently  of  the  statute,  would  have  been  to  buy  land, 
and  bmld  the  school  upon  it;  and  that  the  Court  must  look 
at  the  case  independently  of  the  statute  to  arrive  at  what 
was  the  general  intention,  and  then  apply  the  statute,  and 
say  if  the  general  intention  be  or  be  not  conformable  to  or 
consistent  with  the  law ;  and  he  contended,  that  the  intention 
was  clearly  invalid  when  the  statute  came  to  be  interposed, 
and  that  the  trust  therefore  wholly  fitiled,  no  particular  land 


(a)  2  Cox,  387. 
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already  in  mortmain  being  pointed  out  What  the  Lord 
Chancellor  in  that  case  says  is  this,  '*  He  perfectly  agreed 
with  the  Solicitor-General  with  respect  to  the  construction 
of  wills  in  these  cases,  and  that  the  Court  would  not  alter 
its  conception  of  the  purposes  of  the  testator  merely  because 
those  intentions  happened  to  fall  within  the  prohibitions  of 
the  Statute  of  Mortmain ;  but  the  rule  did  not  apply  to  this 
particular  case,  for  here  the  testator  had  so  particularly 
directed  the  manner  in  which  the  fund  should  be  applied, 
that  before  the  statute  it  would  have  excluded  the  possibi- 
lity of  the  Court's  applying  any  part  in  purchasing  land  or 
building."  And  he  says,  "  the  testator  expressly  declares 
that  no  part  of  the  dividends  and  proceeds  shall  be  applied 
for  victuals  or  lodging;"  and  then  he  referred  to  that  as  his 
ground  for  coming  to  the  decision  that  the  school  was  to  be 
established. 


In  determin- 
iDg  a  queB- 
tion  of  the 
validity  of 
a  bequest  at- 
tempting to 
create  a  char- 
itable trust, 
with  reference 
to  the  Stat.  9 
Geo.  2,  c.  36, 
the  construc- 
tion of  the 
gift,  and  the 
manner  in 
which  the 
trust  ought  to 
be  executed, 
are  first  to  be 
determined, 
withoutregard 
to  the  opera- 
tion of  the 
statute;  and 
then  it  is  to 
be  seen  whe- 
ther the  sta- 
tute interposes 
a  bar  to  the 
creation  or 
due  execution 
of  such  a 
trust 


The  view  taken  by  the  Court  in  that  case  appears  to  me 
to  be  the  true  view,  (independently  of  the  question  of  actual 
evasion),  which  should  be  taken  in  every  case  in  which  there 
is  a  bequest  made  for  a  charitable  purpose.  You  are  first 
to  see  what  would  be  the  construction  of  the  will,  wholly 
independent  of  the  statute ;  and  then,  having  arrived  at  the 
fair  and  proper  construction  of  the  trust,  and  at  the  due 
form  of  its  execution  independently  of  the  statute,  to  see 
how  far  the  interposition  of  the  statute  has  presented  a  bar 
to  the  execution  of  the  trust  In  this  case,  I  find  a  trust  to 
endow  district  churches  or  chapels,  which.  I  have  already 
held  to  mean  the  payment  of  stipends  to  the  clergymen  for 
existing  churches.  Then  I  have  to  ask  myself,  whether,  on 
a  trust  to  endow  an  almshouse,  church,  or  school,  if  the 
statute  were  out  of  the  way,  the  Court  would  require  or  aUow 
the  trustees  to  build  it  I  have  little  doubt  of  the  answer 
to  be  returned  to  that  question,  that  a  direction  to  endow 
would  never  authorise  a  building.  They  would  not  be 
authorised  to  build  for  the  purpose  of  endowment     They 
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must  endow  what  they  find  existing.  I  hold  the  bequest 
to  apply  to  existing  or  future  churchea  The  trustees  may 
endow  existing  or  future  churches;  but  upon  no  construc- 
tion,  if  the  statute  were  out  of  the  way,  would  any  portion 
of  this  money  be  allowed  to  be  applied  to  the  purpose  of 
building.  Erectmg  a  building  necessarily  involves  the  pur- 
chase of  land  for  that  purpose.  The  word  '' establishing '' 
has  been  held  in  two  or  three  cases  to  do  the  same,  but  the  a  trust  to 
word  "establishing "  is  not  so  strong  a  word  by  any  means  ^jf^hj'"  * 
as  the  word  "  erecting."     The  Attomey-Oeneral  v.  WU-  "chool,  almi- 

-,  ,  ,  houM,  or 

llama  is  an  instance;  and  a  case  that  was  cited,  which  was  other  oharita- 

before  the  Vice-ChanceUor  Knigkt  Bruce,  is  another  case  of  wo^d  no't^^^ 

that  description,  in  which  he  held  "  establishing"  not  to  mean  f«««t«d  by 
.  .   ,.  .7  theapplica- 

material  and  physical  building.   ''  Erecting  "  is  a  dear  word  tion  of  any 

implying  the  physical  erection  of  the  building;  "establish-  ftl^nd^hibuUd. 

ing"  is  a  dubious  word,  it  may  be  established  one  way  or  Sera^tniitto 

the  other, — ^but  "endowment"  seems  to  me  to  be  a  word  "ertabUah" 

such  an  initi- 

not  sufficiently  flexible  for  the  purpose  of  building,  or  one  tution  would 
that  can  be  applied  to  so  material  a  thing.     It  simply  j^iai^.! 
invdves  the  payment  of  the  stipend  to  the  party,  or  the  ^2w«ri. 
allowance  to  the  alms-people,  or  whatever  other  case  the 
endowment  may  be  applicable  to. 

It  was  then  said,  that,  if  this  be  not  in  any  way  a  direct 
trust  for  building,  it  is  still,  within  the  principle  of  Trye  v. 
The  CorporcUion  of  GUmceater,  an  evasion  of  the  statute, 
as  holding  out  a  direct  inducement  to  bring  land  into  mort- 
main. Mr.  RoU  felt  the  difficulty,  while  arguing'this  case, 
in  reljring  on  words  so  indefinite  as  "  induce"  to  bring  land 
into  mortmain,  and  even  qualified  the  word  ''  direct."  He 
preferred  at  one  time  to  adopt  the  expression  (which  I 
have  adopted  myself)  found  in  the  Attomey-Oeneral  v. 
WiUia/ms,  of  there  being  a  direct  and  due  execution  of 
the  trust;  and  he  cited  for  that  purpose  a  case  that  was 
before  Vice-Chancellor  Kinderaley,  of  Longstaff  v.  Rennir 

VOL.  XI.  c  H.  w. 
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J853^  Mm  (a),  in  which  there  was  a  trust  for  the  better  estabUah- 
ment  of  any  schools  built  or  to  be  built  It  turned  out 
that  there  were  none  actually  built;  and  the  Vice-Chancel- 
lor  conceived,  that,  under  those  words,  it  would  be  a  direct 
execution  of  the  trust  to  direct  the  building  of  schools, — 
there  being  none  then  built, — ^for  the  purpose  of  schools 
being  so  established.  It  would  only  again  follow  firom  this 
decision,  that  "establishing"  is  a  flexible  word;  and  upon 
that  construction  the  Vice-Chancellor  came  to  the  conclu- 
sion, that  it  involved  a  direct  and  distinct  proposition  that 
schools  should  be  built 


With  reference  to  the  question  of  inducement,  it 
argued  in  this  way, — ^that  the  parties  might  go  into  the 
charitable  or  religious  world,  and  say, ''  Here  have  we  got 
certain  funds  for  the  endowment  of  ministers,  and  if  you 
will  build  churches  we  will  find  you  endowments;"  and 
they  might  thus  stipulate  and  enter  into  contracts  with 
parties,  which  would  bring  the  case  within  the  principle  of 
the  Attomey-Qeneral  v.  Daviea,  where  there  was  an  ex- 
press bequest  in  the  will  for  a  like  purpose.  The  dish 
tinction  I  conceive  is  between  an  express  directi<m  in  the 
will  for  that  purpose,  and  a  mere  gift  for  the  endowment  by 
the  trustees,  which  presupposes  the  existence  and  erection 
of  the  building,  and  which  does  not  direct  them  to  do  any- 
thing towards  the  building. 

If  the  principle  with  reference  to  the  case  of  induce- 
ment be  urged  to  the  f\ill  length,  I  do  not  know  where  it 
is  to  stop.  Suppose  a  bequest  to  trustees  to  provide  for 
the  sick  poor  of  a  parish  in  any  manner  that  they  may 
think  fit,  surely  that  would  be  a  valid  bequest, — ^and  yet  it 
may  be  a  direct  inducement  to  build  a  hospital;  at  all 
events  it  would  give  them  the  power,  if  they  had  the  funds, 

{a)  1  Drew.  28. 
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under  certain  cinmmstanoes  to  purchase  the  land  and  erect 
a  hospitaL  So  a  bequest  to  trustees  for  the  purpose  of 
education  in  any  manner  which  they  might  think  fit,  would 
allow  the  trustees  to  build  schools ;  but  there  is  no  duty 
imposed  on  them  to  do  so,  although  it  would  be  competent 
to  them  to  purchase  land  if  the  fond  is  in  their  hands. 
Now  there  seems  to  me  to  be  a  difference  which  is  perfectly 
iatelligible,  between  a  bequest  contained  in  the  will  point- 
ing out  any  purpose  of  this  description  which  is  erasive  of 
the  statute,  and  a  bequest  to  trustees  which  entitles  them, 
not  of  necessity,  but  under  certain  circumstances,  to  do  that 
whidi  if  it  were  directly  contained  in  the  will  would  be  a 
clear  evasion  of  the  statute.  It  is  dear,  that  if  a  testator 
said  '^I  wish  to  provide  for  the  side  poor  of  such  a  place, 
and  if  A.  B.  will  build  a  hospital  there,  then  I  give  him  a 
som  of  money  to  provide  for  the  sick," — ^that  is  a  different 
thing  from  saying,  "I  give  A.  B.  a  sum  of  money  for  the 
pnrpoee  oi  endowing  any  place  which  is  now  or  may  here- 
after be  built."  In  the  one  case  he  directly  points  to  an  act 
which  it  would  be  unlawful  for  him  to  prescribe;  and  in  the 
other  case  there  is  nothing  necessarily  unlawful,  although  it 
tbsf  be  in  the  power  of  the  parties  the  next  day  to  enter 
into  contracts  which  the  law  would  not  permit  to  be  made 
adistinct  subject  of  the  trust  And  so  it  would  be  if  there 
vere  a  bequest  for  the  benefit  of  the  poor  generally, — ^for 
Ae  inmates  of  almshouses,  or  for  educating  the  poor  as 
the  trustees  might  think  fit  In  each  case  they  might  build 
a  sdiod,  or  almshouse,  ot  hospital, — all  of  which  would  be 
iHegal  if  directly  pointed  out  by  the  will;  but  I  do  not 
thidL  that  is  any  ground  for  saying  that  such  a  bequest  is 
to  he  considered  invalid. 


185a 


Judgmeni. 


The  case  of  Trye  v.  The  CarponxtUm  of  OUmeeder  is 
the  only  case  that  approximates  to  the  present  All  the 
others  are  clearly  beyond  it :  all  the  other  cases  seem  to 
me  to  amount  to  no  more  than  this, — ^where  the  trust 

c2 
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itself,  if  the  statute  were  out  of  the  way,  would  have  been 
executed  by  the  Court  necessarily  in  a  given  mode,  then, 
if  that  mode  involves  that  which  the  statute  forbids,  the 
bequest  is  void.  In  Trye  v.  The  Corporation  of  Oloucester, 
^"^^  "  there  is  this  additional  circumstance, — ^that,  although  the 
property  may  be  so  given  as  to  exclude  the  ill^^al  applicar- 
tion  of  the  funds  of  the  trust,  yet  inasmuch  as  it  creates 
a  direct  inducement  to  do  an  act  having  a  similar  effect; 
it  becomes  an  evasion  of  the  statute. 

I  am  then  to  consider,  whether  the  case  now  before  me 
in  substance  amounts  to  the  same  thing  as  the  case  before 
the  Master  of  the  Rolls.  Now  it  appears  to  me,  that  in  that 
case  there  was  a  clear  and  distinct  direction  that  property 
should  be  acquired  for  the  purpose  of  the  charity.  There  was 
a  fund  to  be  held,  not  applicable  to  any  other  trust,  impossible 
to  be  applied  unless  and  until  land  was  brought  by  some* 
body  into  mortmain.  Here  the  application  is  to  be  for  pur- 
poses perfectly  legitimate, — an  endowment  of  churches,  of 
which  there  are  plenty,  which  require  aid  in  their  endow- 
ment There  is  a  possible  application  of  it,  no  doubt,  to  future 
churehes ;  but  if  even  the  bequest  is  to  be  looked  at  with 
reference  to  its  application  to  future  churches,  is  that  to  be 
held  to  be  such  an  inducement  to  bring  land  into  mortmain 
as  to  be  an  evasion  of  the  statute  ?  That  I  think  would  be 
too  strong.  I  have  authority  in  the  case  before  Sir  John 
Leach  otBenshaw  v,  Atkinson  (a),  which  does  not  appear  to 
me  to  be  shaken  by  any  subsequent  authorities,  unless  it  is 
in  some  degree  impugned  by  the  Master  of  the  Rolls  in  the 
case  of  Trye  v.  The  Corporation  of  Olouceeter,  In  Hen- 
aJut/w  V.  Atkinson,  the  testator  said,  that,  when  and  so  soon 
as  land  should  be  given  for  the  erection  of  a  blue-coat  school, 
then  his  money  was  to  be  applied  for  the  purpose  of  main- 
taining it, — ^there  were  no  negative  words.  Afterwards,  there 

(a)  3  Madd.  306. 
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came  a  oodidl,  in  which  he  expressed  that  he  was  about  to 
erect  a  school  himself;  and  then  he  directed  the  application 
of  the  money.  The  Master  of  BoUs  there  said,  that,  what- 
ever might  be  thought  of  the  first  codicil,  it  appeared  the 
testator  was  not  pointing  to  land  to  be  brought  into  mort- 
main,— ^it  was  clear,  when  he  made  his  second  codicil,  that  he 
was  about  to  erect  a  school  himself;  and  the  first  direction 
pointed  to  land  which  would  be  already  in  mortmain,  and 
the  second  shewed  that  that  was  the  only  land  he  pointed 
to;  and  the  Master  of  the  Bolls  held,  that  that  direction 
could  be  well  sustained  as  a  direction  for  the  maintenance 
and  support  of  a  school ;  and,  there  being  none  to  which  it 
could  be  immediately  applied,  he  directed  a  scheme  for  its 
application.  That  case  is  referred  to  in  the  case  of  AUaniey- 
General  v.  Hinamian  (a),  and  its  authority  is  not  questioned, 
and  does  not  appear  to  be  considered  as  open  to  any  doubt 
or  diflSculty. 

The  case  before  me  is  infinitely  less  strong  than  that  of 
Henshaw  v.  Atkinson.  It  is  a  simple  provision,  that 
whereas  this  lady  is  desirous  of  having  the  Qospel  preached 
ia  certain  populous  parishes,  she  wishes  an  endowment  to 
be  provided  for  the  district  churches.  It  would  be  impos- 
sible on  that  trust  to  direct — if  the  statute  had  never  been 
heard  of — ^the  building  of  churchea  None  of  the  money 
could  be  applied  to  that  purpose,  and  therefore  no  such 
trust  is  involved  It  does  not  appear  to  me,  knowing  as 
we  most  aU  be  taken  to  know,  either  judiciaUy  or  other* 
wise,  of  the  existence  of  numerous  churches  of  this  descrip* 
tioD  to  which  this  property  is  applicable,  that  I  can  possibly 
hold  that  this  is  an  evasion  or  an  intended  evasion  on  the 
pait  of  this  testatrix  of  the  restriction  which  the  law  im- 
posed upon  her ;  and  therefore  it  appears  to  me,  that  the 
chiffitable  trust  may  be  well  sustained,  and  the  direction  of 
the  Court  must  be  accordingly. 


18d3. 


Judgwunl. 


(a)  2  J.  &  W.  27a 
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Apportion- 
ment of  debts 
and  legacies 
between  the 
pure  penonal 
estate  and  the 
personal  estate 
savouring  of 
realty,  not- 
withstanding 
the  form  of 
the  bequest 
which  dispos- 
ed of  the  for- 
mer and  not 
of  the  latter. 


A  point  was  raised,  whether  the  debts  and  l^acies  were 
to  be  apportioned,  or  whether  they  were  to  be  thrown  on 
this  final  residue  ?  That  question  arose  upon  the  mode  in 
which  the  residue  was  given,  ^And  as  to  the  residue  of 
m J  personal  estate,  which  shall  not  be  otherwise  disposed  of 
by  me,  I  dire^st  my  said  executors,  as  opportunity  may 
offer,  to  apply  such  part  or  parts  thereof  as  by  law  may  be 
legally  applied  to "  these  particular  purposea  And  then 
she  further  says, — as  to  the  other  part  of  her  residue  which 
may  not  be  "  applicable  by  law  to  the  purposes  aforesaid,  and 
not  herein  disposed  of,  I  at  present  make  no  dLsposition.'' 
What,  therefore,  the  testatrix  has  done  is  this, — she  has 
directed  her  residuary  estate,  as  it  appears  to  me,  to  be 
divided  into  two  portions,  the  one  consisting  of  that  part 
which  savours  of  realty,  and  the  other  consisting  of  that 
part  which  does  not  savour  of  realty.  She  says,  "  Let  the 
one  go  to  the  charitable  bequest,  and  the  other  to  persons 
whom  I  may  name."  In  truth,  she  did  not  name  them ; 
and  I  assume  it  to  be  the  same  as  if  she  had  said,  divide  it 
into  two  parts ;  give  the  one  to  A.  and  the  other  to  B.,  of 
that  which  was  residue  applicable  to  the  payment  of  debts 
and  legacies  and  the  other  charges  given  by  the  wilL  I 
think,  therefore,  there  must  be  the  usual  direction  for  the 
apportionment 


May  7ih.  This  Court  doth  declare,  that  the  Bum  of  209^.  6t.  2d  in  &c.,men- 

r~^  tioned  as  the  produce  of  the  mortgage  of  the  said  testatrix  upon  the 
XTlverBtone  Canal  Navigation,  and  also  the  sum  of  51,  as  the  produce 
of  her  share  in  the  Ulverstone  Canal  Warehouse,  and  the  sum  of 
12,000^.  in  &c,  due  from  Sir  Harry  Vemey  for  the  purchase  of  part 
of  the  testatrix's  real  estate  in  the  county  of  Bucks  (after  making 
such  deduction  therefrom  as  hereinafter  mentioned),  and  the  sum  of 
1600^.  in  &a,  due  from  Mr.  Francis  Smith  for  the  purchase  of  other 
part  of  the  testatrix's  real  estate  in  the  county  of  Bucks,  and  the  sum 
of  62^.  4f.  in  &c.,  the  balance  due  from  Samuel  Higgs  Grael,  Esq.,  in 
respect  of  the  purchase  money  of  part  of  the  testatiix's  real  estate  at 
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Chartlon  Kingi,  in  Uie  ooonty  of  Qlouoeftor,  are  portions  of  the  per-         1853. 
woDtl  estate  of  tlie  aaid  testatrix  which  cannot  by  law  be  bequeathed 
for  the  charitable  pnrpoeea  in  the  said  testatrix's  will  mentioned. 
And  that  upon  the  death  of  the  said  testatrix  the  same  particulars 
became  and  are  divisible  amongst  the  Plaintiffis  and  the  Defendant         JMcrm. 
Hannah  Boss  as  the  next  of  kin  of  the  said  testatrix,  sabject  as 
hcFttnafter  mentioned.    And  this  Court  doth  declare  that  the  rents 
of  the  said  testatrix's  real  estate  contracted  to  be  sold  to  the  said  Sir 
Barry  Yemey,  which  aocraed  due  between  the  time  of  her  death 
snd  the  S5th  day  of  Marchy  1863,  the  time  fixed  for  the  completion  of 
the  said  purchase,  belong  to  the  heir-at-law  of  the  said  testatrix. 
And  this  Court  doth  declare  that  the  several  other  particulars  in  the 
MJMter's  report  of  ftc,  enumerated  and  set  forth  as  constituting  the 
psrsoDsl  estate  and  effects  of  or  to  which  the  said  testatrix  was  pos- 
seswd  or  entitled  at  the  time  of  her  death,  consisted  of  pure  per- 
sonalty.   And  this  Court  doth  declare,  that  the  said  testatrix's 
residuary  pure  personalty  was  well  bequeathed  by  her  wiU  to  the 
Defiepdants  John  Hall,  John  Brown,  and  Kdward  Frampton,  upon 
trast,  for  the  charitable  purposes  in  that  behalf  therain  mentioned. 
And  this  Court  doth  declare,  that  the  directions  in  the  said  testatrix's  A  direction  to 
will  to  her  executors  to  invest  such  a  sum  ofmoney  sterling  as  would  jjJoneVaB^l 
pardiase  92O0L  Bank  31  per  Cent  Annuities  was  a  legacy  of  ster*  produce  a  oer- 
Hag  money  within  the  meaning  of  the  said  testatrix's  wilL  And  that  ^^^^^^ 
the  aame^  and  the  other  legacies  of  sterling  money  given  by  the  said  to  be  a  pecu- 
will,  are  thereby  primarily  charged  upon  her  personal  estate  savour-  ^'^^'^  1«8a<7* 
ing  of  realty,  which  is  liable  to  bear  and  pay  the  same  in  exoneration 
of  her  pure  personalty.    And  this  Court  doth  declare,  that  the  debts 
end  ftmenJ  and  testamentary  expenses  of  the  said  testatrix,  and  the 
soets  of  administering  her  estate,  including  the  costs  of  this  suit, 
(ezo^  so  far  as  such  costs  relate  to  any  proceedings  to  be  had  under 
the  directions  hereinafter  given  for  regulating  the  charitable  bequest, 
ud  except  the  costs  of  the  said  petitioners  (a)),  ought  to  be  paid  out 
of  the  said  testatrix's  personal  estate  savouring  of  realty  and  her 
pue  personal  estate  pro  ratA;  but  that  in  ascertaining  the  amount  in 
nipeet  of  which  the  personal  estate  savouring  of  realty  is  liable  to 
oontribute  towards  the  payment  of  the  debts  and  fimeral  expenses, 
the  amount  of  the  legacies  of  sterling  money,  and  the  legacy  duty 
WMe  thereon,  are  to  be  deducted.     And  that,  in  ascertaining  the 
*BM)unt  in  respect  of  which  the  pure  personal  estate  is  liable  to  con- 

(a)  See  Ednmrds  v.  Hall,  10  Hare,  App.  htvi. 


24f  CASES  IN  CHANCBBY. 

J868^  tribute  as  aforesaid,  the  amount  of  the  several  charitable  l^gadee  of 
Bi  per  Cent  Annuities,  and  also  the  pure  personal  estate  specifi- 
cally bequeathed,  are  to  be  deducted.  [Directions  for  paying  in 
balances,  &c.,  and  for  paying  legaciea — Order  that  the  executors  get 

Dfcree.  ^^  the  unpaid  purchase  money  of  the  real  estates  sold  prior  to  the  tes- 
tatrix's deoesjBe,  and  the  outstanding  personal  estate,  and  for  investing 
and  canying  over  the  monies  to  be  paid  into  Court]  And  it  is 
ordered,  that  the  said  defendants  be  at  liberty  to  receive  the  sum  of 
860^.  lZt,ld,  cash,  due  firom  John  Brogden  and  John  Brogden  the 
younger,  esquires,  in  &a,  mentioned  as  the  produce  of  the  testatrix's 
share  and  interest  in  the  Ulverstone  Canal  Navigation.  And  there- 
out— ^It  is  ordered,  that  they,  within  one  month  after  they  shall  re- 
ceive the  same,  to  be  verified  &&,  pay  214^.  6s,  2dL  (being  the  amount 
of  two  sums  of  209^.  6»,  2cL  and  5^.  hereinbefore  mentioned)  into  l^e 
Bank  with  the  like  privity  to  the  credit  of  this  cause,  to  the  said 
account,  intitled  *'The  personal  estate  of  the  testatrix  savouring  of 
'  realty,' "  and  646^.  6».  lid,,  the  residue  thereof  to  the  credit  of  this 
cause,  to  the  said  account,  intitled  "  The  produce  of  the  testatrix's 
canal  and  other  shares."  [Directions  for  carrying  over,  and  payment 
of  certain  legacies.]  And  it  is  ordered,  that  it  be  referred  to  the 
proper  Taxing  Master  to  tax  the  costs  of  all  parties  to  this  suit  as 
between  solicitor  and  client  up  to  this  time  (except  the  costs  of  the 
said  petition  hereinbefore  directed  to  be  taxed).  And  it  is  ordered, 
that  the  amount  thereof  be  paid  in  manner  hereinafter  directed  out 
of  any  balance  which  may  remain  of  the  said  sum  &a,  hereinbefore 
directed  to  be  paid  into  the  Bank  to  the  credit  of  this  cause  by  the 
said  defendants  John  Hall,  John  Browne,  and  Edward  Frampton, 
and  of  the  proceeds  of  the  residue  of  the  said  30,677^  19».  2d.  Bank 
Annuities  hereinbefore  directed  to  l)e  sold,  after  making  tiiereout 
respectively  the  several  payments  hereinbefore  directed.  And  in 
case  such  balances  shall  not  be  sufficient  to  pay  the  said  costs,  then 
it  is  ordered,  that  so  much  &c.;  and  out  of  the  money  to  arise  from 
such  sale  and  such  balances  of  cash,  it  is  ordered  that  the  said  costs 
be  paid  in  manner  &c.  [Ord^  for  sale  of  so  much  stock  as  would 
be  sufficient  to  raise  any  sum  on  account  of  the  legacy  duty  remain- 
ing due  on  any  part  of  the  residue  of  the  personal  estate,  to  be 
verified,  &c]  And  it  is  ordered,  that  the  money  to  arise  from  such 
sale  or  sales  when  so  paid  into  the  Bank,  be  paid  to  Mr.  James 
Brotherton,  the  Receiver-General  of  Inland  Revenue,  without  pre- 
judice to  any  question  as  to  the  fund  out  of  which  such  legacy  duty 
should  properly  be  paid.    And  it  is  ordered,  that  the  reUtive  values 
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and  Amounts  of  such  parts  of  the  testatrix's  residuary  personal  estate 
aa  nToar  of  realty,  and  sach  parts  thereof  aa  are  pure  personalty, 
(baTing  regard  to  the  declarations  hereinbefore  contained)  be  ascer- 
tained. And  it  is  ordered,  that  the  amount  of  the  debts  and  funeral 
and  testamentary  expenses,  and  the  costs  of  administering  the  estate 
of  the  said  testatrix,  including  the  costs  of  this  suit^  be  apportioned 
between  such  parts  of  the  said  residuary  personal  estate  as  savour  of 
naltj,  and  such  parts  thereof  as  are  pure  personalty  rateably,  accord- 
ing to  their  respectiye  amounts.  And  in  making  such  apportionment 
regard  is  to  be  had  to  the  declaration  hereinbefore  made  as  to  de- 
dnctions,  and  also  to  the  mode  in  which  legacy  duty  on  the  whole 
rendue  shall  haye  been  paid  and  ought  properly  to  be  borne.  And 
having  regard  to  such  apportionment — It  is  ordered,  that  the  par- 
tieolan  and  amounts  of  such  parts  of  the  clear  residuary  personal 
estate  as  sayoured  of  realty,  and  of  such  parts  thereof  as  are  pure 
personalty^  be  ascertained.  And  it  is  ordered,  that  it  be  ascertained 
what  parts  thereof  respectiyely  consisted  of  income,  and  what  parts 
tiiereof  respectiyely  consisted  of  capital  And  it  is  ordered,  that  a 
Kheme  for  the  application  of  the  charitable  fund  giyen  by  the  said 
testatrix's  -will  in  the  endowment  of  district  churches  or  chapels  in 
popnloos  parishes  be  settled  and  approved  of,  having  regard  to  the 
direction  in  the  said  will  in  that  behalf  contained. 

[Continue  account. — Beserve  further  consideration. — Liberty  to 
apptyj 


26 


CASES  IN  CHANGEBY. 


1863. 


April  \4thd! 

Theparticu- 
lara  of  Bale 
(erroneouBly, 
bat  without 
any  fraud) 
deaoribed  a 
part  of  the 
property  as 
customary 
leasehold, 
holden  of  a 
certain  manor, 
and  renewable 
CTeiy  twenty- 


PAINTER  V.  NEWBY. 

i\.  CLAIM  by  a  purchaser  against  a  vendor,  for  specific 
performance  of  a  contract,  with  a  compensation  out  of  the 
purchase  money  for  the  difference  in  value  between  the 
tenure  upon  which  a  portion  of  the  land  was  described  as 
being  held,  and  the  tenure  upon  which  it  was  actually 
proved  to  be  held. 


The  property  in  question  was  sold  by  auction  at  the 
Mart,  and  was,  in  the  particulars  of  sale,  described  as  con- 
ousto^*"  **  *  taining  about  four  acres>  of  which  about  three  acres  were 
fine,  and  an      freehold,  and  the  rest^  consisting  of  the  house,  garden,  lawn, 

annual  rent  of  ,        1 1     i  a    >    •  i       a 

lOf.  This  pro-  and  paddock,  containing  about  one  acre,  were  ''customary 
to  be  h^doQ  leasehold,  held  of  the  lord  of  the  manor  of  Barking,  and  re- 
only  for  ^e  newable  every  twenty-one  years,  on  payment  of  the  custom- 
lease  for  twen-  ary  fine,  at  an  annual  rent  of  lOa/'  The  existing  lease  was 
STrento?'  accurately  described  in  the  particulars  as  being  for  a  term 
of  twenty-one  years  from  Michaelmas,  1842,  and  as  contain- 
ing the  usual  covenants,  on  the  part  of  the  lessee,  to  pay 
the  rent  of  10s.  a  year  and  all  taxes,  to  repair,  not  to  assign 
without  the  consent  of  the  lessor,  and  that  all  deeds  and 


writings  concerning  the  demised  premises  should  be  pre- 
pared by  the  steward  of  the  manor. 


lOt.,  without 
any  oustomaiy 
right  of  re- 
newal   One 
of  the  condi- 
tions of  sale 
fixed  the  time 
at  which  any 
objections  to 
the  tiUe  of 
the  vendor 

should  be  taken,  and  enabled  him,  at  any  time  after  the  delivery  of  such  objections,  to 
vacate  the  sale.  Another  condition  provided,  that  the  purchaser  should  accept  the  exist- 
ing lease  and  the  assignment  to  the  vendor  as  a  sufficient  title  to  the  leasehold  property; 
and  a  further  condition  stipulated,  that  if,  through  any  mistake,  the  estate  should  be  im- 
properly described,  or  any  error  or  misstatement  be  inserted  in  the  narticular,  such  error 
or  misstatement  should  not  vitiate  the  sale,  but  the  vendor  or  purcnaser  should  aUow  or 
pay  compensation.  Upon  a  bill  by  the  purchaser  against  the  vendor— J7e{^  that  the  pur- 
chaser was  entitled  to  specifio  performance  of  the  contract,  with  compensation  for  the  ab- 
sence of  any  customary  right  of  renewal,  the  same  being  a  nuastatement  or  misdescription 
within  the  last-mentioned  condition. 

That  the  power  reserved  to  the  vendor  of  vacating  the  sale,  must  be  construed  to  apply 
only  to  a  case  of  dilute,  arising  upon  an  objection  of  title. 

That  the  daim  of  the  purchaser  for  compensation,  in  respect  of  the  absence  of  any  cus- 
tomary right  to  renew  the  lease,  was  not  an  objection  to  the  title,  within  the  meaning  of 
the  particulars  and  conditions  of  sale. 
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It  appeared  by  the  evidence,  that  the  lessee  of  the  lease 
of  1842  and  the  present  vendor,  at  the  time  he  became  the 
asngnee  of  the  property  in  1844,  and  at  the  time  of  the 
sale  in  1852,  believed  that  there  was  sach  a  custom  as  vras 
stated  in  the  particulars,  and  that  the  steward  of  the  manor 
had,  until  the  inquiries  for  evidence  were  made  in  this  case, 
been  under  the  same  belief;  but  it  turned  out  that  there 
was  in  fSact  no  such  custom  to  renew;  that  it  was  op- 
tional with  the  lord  to  do  so  or  not^  and  that  the  existing 
lease  contained  a  covenant  by  the  lessee  to  deliver  up  pos- 
sesdon  at  the  end  of  the  term.  The  only  material  oondi- 
tioDS  of  sale  were  the  4th,  5th,  and  6ih  oonditiona 

4th.  The  vendor  shall,  within  fourteen  days  after  the  sale, 
deliver  an  abstract  of  the  title  to  the  purchaser,  or  his  or 
her  solicitor,  such  abstract^  as  regards  the  freehold  portion 
of  the  property,  to  commence  with  a  mortgage,  dated  5th 
day  of  April,  1827,  to  a  former  proprietor,  who  subsequently 
purchased  the  equity  of  redemption ;  and  the  purchaser  shall 
not  require  any  earlier  or  other  title  to  such  freehold  por- 
tion. And  the  purchaser  shall,  within  fourteen  days  from 
ihe  delivery  of  the  abstract^  deliver  to  the  vendor's  solicitors 
a  statement  in  writing  specifying  his  objections  (if  any)  to 
the  title,  and  in  de&ult  thereof  the  title  shall  be  consi- 
dered as  approved  of  and  accepted  by  the  purchaser;  and 
the  vendor  shall  be  at  liberty,  if  he  thinks  fit,  by  notice  in 
writing  at  any  time  after  the  delivery  of  such  statement  of 
objections,  to  vacate  the  sale,  and  on  the  sale  being  so 
vacated  the  deposit  is  to  be  returned  without  interest^  costs» 
or  other  compensation. 

5th.  The  purchaser  shall  not  require  the  production  of 
the  title  of  the  lessor,  or  lord  of  the  manor,  to  demise  the 
customary  leasehold  portion  of  the  property  sold,  but  shall 
accept  the  existing  lease  granted  in  1842,  and  the  assign- 
ment thereof  to  the  vendor,  as  a  sufficient  title  to  such  cus- 
tomary leasehold  property. 
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6th.  If,  through  any  mistake,  the  estate  should  be  im- 
properly described,  or  any  error  or  misstatement  be  inserted 
in  this  particular,  such  error  or  misstatement  shall  not 
vitiate  the  sale  thereof  but  the  vendor  or  purchaser,  as 
the  case  may  happen,  shall  pay  or  allow  a  proportionate 
value  according  to  the  average  of  the  whole  purchase  money 
as  a  compensation  either  way. 


Argummu.  Mr.  Donid  and  Mr.  RvdaU,  for  the  Plaintiff  the 
purchaser,  cited  MUligan  v.  Cooke(a),  Thomas  v.  Der-- 
vng(b\  and  Oraka/m  v.  Oliver  (c) ;  and  insisted  that  the  re- 
presentation in  the  particulars  of  the  property,  that  the 
leasehold  was  renewable  by  custom,  was  a  misstatement ; 
and  that,  under  the  6th  condition,  as  well  as  by  the  ge- 
neral rule  of  the  Court,  the  purchaser  was  entitled  to  com- 
pensation; and  he  therefore  claimed  the  completion  of  the 
contract,  with  an  abatement  They  contended  that  it  was 
not  a  question  of  title,  as  the  vendor's  title  to  the  lease  was 
not  disputed. 

Mr.  RoU  and  Mr.  WickeTis  for  the  Defendant,  the  ven- 
dor, contended  that  the  non-existence  of  the  covenant  to 
renew  was  a  defect  of  title,  which  enabled  him  to  vacate 
the  sale  and  return  the  deposit  under  the  4th  condition. 
It  was  not  a  case  for  compensation,  even  if  it  had  come 
within  the  clause  as  to  misstatements;  for  it  was  impossible 
to  fix  the  amount  of  compensation.  It  was  impossible  to 
predicate  how  fax  the  lord  of  the  manor  might  consider 
himself  bound  by  the  supposed  custom  under  which  his 
predecessors  and  the  lessees  had  acted.  The  vendor  was 
perfectly  blameless  in  regard  to  the  description,  for  he  acted 
on  a  belief  which  he  had  formed  from  what  the  steward  of 
the  manor  had  told  him;  and  therefore  it  was  a  case  in 
which  the  Court  in  its  discretion  would  not  enforce  a  spe- 


(a)  16  Ves.  1. 


(6)  1  Keen,  729. 


(c)  3  Beav.  124. 
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dfic  perfonnanoe,  the  effect  of  which  would  be  to  sacrifice 
the  property.  The  Court  would  leave  the  parties  to  their 
l^al  remediea 
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Tice-Chakcellob  : — 

Tlie  questions  in  this  case  arise  upon  the  particulaxs  and 
conditions  of  sale:  and  the  first  question  is,  whether  or 
Aot  the  vendor  is  entitled  to  say  he  can  rescind  the  con- 
tract on  returning  the  deposit  money,  it  being  admitted 
that  this  is  not  a  case  in  which  there  is  any  misconduct  on 
the  part  of  the  vendor,  except  that  it  may  be  said  that  he 
has  been  negligent  in  not  fiilly  informing  himself  of  the 
nature  of  his  interest  He  was,  there  is  no  doubt,  acting 
inDoeoitly,  on  the  impression  that  his  interest  was  that 
which  he  represented  it  to  be.  The  second  question  is, 
whether  the  purchaser  can,  under  the  special  circumstances 
(tf  the  case,  insist  on  a  specific  performance  of  the  contract^ 
with  compensation  for  the  di£Eerence  in  the  value  of  the  in- 
toest  of  the  vendor. 

The  4th  condition  of  sale  provides  for  the  delivery  of 
the  abstract  of  title  within  fourteen  days,  and  for  the  deli- 
veiy  by  the  purchaser  of  his  objections  to  the  title  within  a 
like  period:  and  it  then  provides,  that  the  vendor  shall  be 
at  liberty,  if  he  thinks  fit,  by  notice  in  writing  at  any  time 
after  the  delivery  of  such  statements  of  objections,  to  vacate 
the  sale;  and,  on  the  sale  being  so  vacated,  the  deposit  is  to 
be  returned  without  interest,  costs,  or  other  compensation. 
Upon  this  clause  I  may  observe,  that  the  liberty  given  to 
the  vendor  to  vacate  the  sale  cannot  be  construed  as  a 
general  power  of  rescinding  the  contract,  but  must  be  taken 
to  refer  to  the  case  of  objections  with  r^ard  to  title  with 
which  this  provision  is  connected.  The  provisions  in  the 
5th  clause,  that  the  lease  and  assignment  are  to  be  taken 
and  accepted  as  evidence  of  title  to  the  customary  lease- 
hold property,  are  not  without  some  bearing  on  the  ques- 
tion; and  there  is  then  the  6th  condition,  that  any  error, 


1863. 


Jftdgmtni, 


m  CASES  IN  CHANCERY. 

miadescriptiim,  or  miflstatement  shall  not  vitiate  the  sale, 
but  that  the  parties  shall  pay  or  allow  a  compensation. 
With  reference  to  the  effect  of  this  condition,  it  is  said  that 
the  vendor,  having  made  such  a  description  of  the  property 
by  mistake,  it  is  a  great  hardship  upon  him,  not  capa- 
ble of  estimation,  that  he  should  be  compelled  to  give  up 
his  tenure,  which,  although  it  does  not  confer  an  absolute 
right  <^  renewal,  yet  affords  at  least  a  fisMnlity  for  procuring 
a  renewal  of  the  leasa     It  is  said,  that  the  Court  would  be 
thereby  handing  over  to  another  part^  the  benefit  of  the 
custom  or  habit  of  the  lord,  which  might  afford  the  assignee 
almost  all  the  advantage  which  the  actual  right  would  give ; 
and  that  it  would  be  therefore  inequitable  to  allow  the  par- 
chaser  to  insist  on  the  performance  of  the  contract  with 
full  compensation,  when  he  had  at  the  same  time  the  inde* 
finite  benefit  of  obtaining  from  the  lord  the  renewal  in  such 
a  way  as  to  give  him  the  whole  interest  he  contracted  for. 
It  does  not  appear  to  me,  however,  that  I  could,  on  that 
ground,  refuse  to  enforce  the  specific  perfonnance  of  the 
contract     It  is  true,  that  there  are  some  cases  of  innocent 
mistake,  in  which  it  has  been  said  that  the  purchaser  can- 
not insist  upon  specific  performance  with  compensation, 
and  that  he  must  take  the  whole  as  it  is,  or  allow  the  con- 
tract to  be  vacated.     But,  in  this  case,  the  6th  condition 
of  sale  seems  to  have  been  fiumed  to  meet  that  difficulty, 
and  to  prevent  these  cases  from  applying  in  the  present  in- 
stanca  The  construction  of  that  condition  must  be  the  same 
as  that  of  the  similar  condition  in  the  case  of  Leslie  v. 
T(ynvpBon{a)y  ia which  the  Vice-Chancellor  TuTTier  thought 
that  the  mistake  or  error  meant  to  be  referred  to  was  such 
as  would  vitiate  or  annul  the  contract  for  sala    In  that  case 
the  vendor,  from  having  relied  on  old  documents  in  pre- 
paring the  particulars,  had  inaccurately  described  the  pro- 
perty, without  any  intention  to  defi:aud.    That  case  does 
not  touch  the  question  as  to  hardship.   With  regard  to  that 
point,  if  this  had  been  a  church  lease,  and  it  had  been  re- 

(a)  9  Hare,  268. 
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pieseDted  that  thefe  was  a  perpetual  right,  the  case  might 
have  presented  more  difficulty.  The  argument  as  to  the 
effect  of  the  ordinary  practice  as  to  renewals  would  have 
had  more  force,  (I  do  not  say  whether  it  would  have  suo- 
oeeded);  for  in  that  case  there  is  more  than  the  mere  habit 
of  renewal  It  does  not  depend  altogether  on  individual 
will  The  lessors  have  only  life  interests,  and  by  refusing 
to  renew,  they  would  risk  the  loss  of  all  the  benefit  they 
might  derive  firom  ibe  property.  It  is^  therefrare,  in  such 
cases  the  continual  practice  to  renew  the  leases,  and  the 
interest  of  the  lessee  under  a  church  lease  has  had  some 
flort  of  recognition  by  the  Legislature.  A  recent  Act  pro* 
vides,  that  regard  shall  be  had  to  that  particular  interest  by 
the  Ecclesiastical  Commissioners.  But  this  is  an  entirely 
di£&rent  case.  There  is  nothing  to  induce  the  lord  to  give 
up  the  benefit  of  obtaining  the  full  rent  on  the  ezpiration 
of  the  lease.  If  he  did  not  do  so  it  would  bea  mere  bounty 
to  the  leasee.  The  steward  seems  hitherto  to  have  been 
tmder  the  same  mistake  as  other  parties,  for  he  had  given 
a  certificate  of  the  custom;  but  he  is  now  aware  of  it^  and 
has  discovered  tihat  there  is  no  such  custom.  It  is,  there- 
fore, too  mudi  to  say  that  the  Plaintiff,  and  thoee  claiming 
Dnder  him,  will  be  likely  to  procure  a  renewal  on  the  same 
terms  as  heretofore;  and  that  not  only  the  present  lord,  but 
all  other  parties  who  may  acquire  the  manor,  with  the  view 
d  course  of  making  the  most  of  it^  will  have  respect  to  this 
habit  of  renewal  which  had  arisen  by  mistake.  I  do  not 
think,  that^  in  the  circumstances  of  this  case,  I  can  give  the 
Defendant  any  benefit  of  that  speculation,  or  conclude  that 
it  will  be  harsh  or  inequitable  to  give  the  purchaser  com* 
pulsation  in  respect  of  the  mistake.  I  think  that  it  is  one 
of  the  cases,  for  which  the  6th  condition  of  sale  must  be 
taken  to  provide; 
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One  point  remains  to  be  considered, — ^whether,  under 
the  4ih  condition  of  sale,  the  vendor  was  not  at  liberty 
to  vacate  the  contract.     Upon  this  question,  I  certainly  felt 
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some  difficulty.  A  formal  notice  had  not  been  given,  but 
as  that  might  be  done  during  the  argument^  in  order  that 
the  question  might  be  fiedrly  raised,  the  counsel  for  the 
Plaintiflf  very  properly  waived  any  objection  on  that  ground, 
except  in  so  far  as  it  might  affect  the  costs.  The  4th  con- 
dition relates  to  the  title  of  the  vendor  to  the  thing  which 
he  describes.  The  vendor  proposes  to  sell  a  perpetual 
interest^  which  turns  out  to  be  an  interest  for  twenty-one 
years  only.  It  is  difficult  to  say  that  this  is  not  in  one 
sense  a  question  of  title;  but  looking  at  the  whole  of  these 
conditions  of  sale,  I  think  that  they  must  be  taken  to  mean 
this: — "  I  (the  vendor)  have  described  my  property  as  being 
of  a  particular  character  and  a  particular  tenure.  It  may 
be,  that  what  I  have  described  is  perpetually  renewable,  but 
the  title  may  be  in  some  other  peiBon,  and  not  in  me.''  The 
title  in  that  sense  must  mean  the  title  to  the  thing  described. 
In  this  point  of  view  the  5th  condition  is  important  The 
existing  lease  is  to  be  taken  as  sufficient  evidence  of  the 
title;  but  it  cannot  be  contended  that  the  lease  is  any  evi- 
dence that  it  is  perpetually  renewable;  the  lease  is,  never- 
theless, to  be  evidence  of  the  title  of  the  lessee  to  the 
property  he  has  described  and  offered  for  sale.  I  think 
that  it  is  to  the  title  in  this  sense  that  the  4th  condition 
applies,  and  that  it  means,  that,  if  the  purchaser  makes 
such  objections  to  the  title  of  the  vendor  to  the  leasehold 
estate  which  he  cannot  remove,  then  he  shall  be  at  liberty 
to  vacate  the  contract      , 


There  must  be  a  decree  for  specific  performance,  with  an 
inquiry  what  compensation  should  be  allowed  to  the  pur- 
chaser for  the  difference  in  value  as  regards  the  house, 
gard^,  &c.,  between  a  leasehold  interest  renewable  every 
twenty-one  years,  on  the  payment  of  the  customary  fine 
(calculated  on  the  same  principle  as  the  fine  paid  on  the 
last  renewal),  and  at  an  annual  rent  of  10a,  and  the  value  of 
the  interest  in  the  same  property  which  the  vendor  is  capa- 
ble of  conveying  to  the  purchaser. 
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iPOOLfi  V.  BOTT.  Apnl\4tk. 

Michael  BOTT^  by  his  wm,  dated  the  2l8t  of  Decern-  A  deriM  of 
ber,  1844,  gave  and  devised  unto  his  four  Bon8>  John^  the  four  i 


Thimas,  Gharlea,  and  PhUip,  their  rsBpectiye  heire  and  „ t^iSs^' 
ezecatorsy  all  his  freehold,  copyhold,  and  leasehold  estates*  common,  and 

_     _  7  _  -  abequMtof 

m  equal  shares,  as  tenants  in  common,  and  to  become  renduaryper^ 
vested  in  his  said  sons  at  the  times  following,  viz.  one  intnutfoHlM 
moiety  or  half  part  of  his  said  estates  respectively  when  J^  ^'Sv- 


and  as  his  said  sons  respectively  should  attain  the  age  (d  manner,  to  bo 
twenty-one  years,  and  the  remaining  moiety  or  half  part  L  to  om 
thereof  when  and  so  soon  as  his  youngest  son  tot  the  time  S|^^^,*^*^ 
being  should  attain  the  age  of  twenty-one  years ;  but,  in  ap^stirely  at- 

tain  twenty* 

case  any  one  or  more  of  his  said  sons  should  die  before  ihe  one  yean  of 
zeepective  moieties  of  and  in  his  or  their  share  or  shares  ^'^^er**  ^ 
of  and  in  his  said  estates  should  become  vested  as  last  "jowty  ^^^^ 

the  youngeat 

aforesaid,  the  said  testator  gave  and  devised  such  unvested  ahould  atuin 
shares  of  and  in  the  said  messuages  or  tenements,  farms,  in oJeuiy 
lands>  and  hereditaments,  which  should  belong  to  his  son  ^^^^  th« 

reepectiye 
mdeties  of  hk  abare  ahould  become  yeated,  then  the  nnvaated  ahare  which  ahould  belon^^ 
to  the  mm  ao  dying,  and  also  hia  aocru^  ahare,  to  go  to  the  othera  of  the  teatator^a  aona  aa 
tsoanta  in  common,  and  to  become  veated  at  the  timea  aforeaaid;  and  in  caae  all  hia  aona 
ahould  die  tmder  twenty'On^  then  to  the  teatator^a  right  heirs ;  and  the  teatator  appointed 
hit  ezecntora  guardiana  of  hia  aona,  and  empowered  such  guar^ana  to  reoeiye  the  rents  and 
profits  of  the  reapectiye  sharea  of  hia  aona  in  the  said  real  estate  during  their  minoritiea,  for 
their  mftintenanoe,  education,  and  adyanoement: — Held,  that  the  aona  took  an  immediate 
and  yested  interest  in  their  reapectiye  sharea  in  the  real  and  personal  estate,  but  liable  to 
be  deresited  by  their  death  befon  the  time  at  which  the  teatator  declared  they  should  re- 
ipectiyely  be  yested,  payable,  or  transferable. 

The  will  contained  a  proyiao,  that  in  caae  any  one  of  the  teatato^s  sons  ahould  marry  or 
inqfiUy  cohabit  with  certain  of  their  cousina,  then  and  in  eyery  such  case,  aa  well  the  ori- 
ginal as  eyery  accruing  share  or  aharea  of  the  said  aon  or  sons  so  intermarrying  or  illegally 
eohabiting  aa  aforeaaid,  should  go  oyer  and  be  in  trust  for  all  and  eyery  the  person  or  per- 
Mos,  who,  under  the  trusts  and  directiona  of  the  will>  would  haye  been  entitled  thereto, 
incase  the  aon  or  sons  so  intermarrying  or  illegally  cohabiting  as  aforesaid  had  died  under 
the  age  of  twenty-one  years;  and  he  declared,  that  it  should  not  be  lawful  for  his  trustees 
to  pay  to  hia  aona  the  amount  thereby  bequeathed,  or  to  permit  them  to  enter  upon  Uie 
posBsaaon  of  tiie  lands  thereby  deyised,  until  they  should  haye  reapectiyely  giyen  and  eze* 
catfld  to  hia  truateea  a  bond  in  the  penal  sum  of  20,000{.  that  they  reapectiyely  would  not 
intermarry  or  iUagi^y  cohabit  with  their  said  oouaina.  . 

Bdd,  that  the  direction  with  regard  to  the  bonds  would  not  be  enforced  by  the  Court; 
ttd  the  truateea  were  directed  to  tranafer  the  reaiduary  sharea  of  the  aona,  wi&out  requir- 
ing them  to  enter  into  aooh  bonds. 
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or  sons  respectively  so  dying  as  aforesaid,  and  also  the 
share  or  several  shares  of  and  in  the  said  hereditaments 
which  the  same  son  or  sons  respectively  should  take  under 
that  provision,  unto  and  to  the  use  of  the  other  or  others 
of  his  said  sons,  share  and  share  alike,  as  tenants  in  com- 
mon, and  to  become  vested  at  such  ages,  days,  or  times  as 
his  or  their  original  share  or  shares,  and  his  or  their  re- 
spective heirs,  executors,  administrators,  and  assigns ;  and 
in  case  all  his  said  sons  should  die  under  the  age  of  twenty- 
one  years,  then  the  said  testator  gave  and  devised  the  same 
messuages  or  tenements,  farms,  lands,  and  hereditaments, 
unto  his  own  right  heirs  for  ever. 


The  testator  then  gave  to  Poole  and  two  others  all  other 
his  goods,  chattels,  and  personal  estate,  upon  trust  to  con- 
vert into  money  such  parts  as  did  not  consist  of  money  or 
Government  securities,  and  to  stand  possessed  of  the  resi- 
due, after  payment  of  his  debts  and  funeral  and  testament- 
ary expenses,  upon  trust  for  his  four  sons,  John,  Thomas, 
Charles,  and  Philip,  in  equal  shares,  one  moiety  or  half 
part  of  such  shares  to  become  vested  in  and  payable  and 
transferable  to  them  respectively  when  and  as  they  should 
respectively  attain  the  age  of  twenty-one  years,  and  the  re- 
maining moiety  or  half  part  thereof,  to  become  vested  in 
and  payable  and  transferable  to  them  when  and  so  soon  as 
his  youngest  son  for  the  time  being  should  attain  the  age 
of  twenty-one  years,  provided,  and  he  did  thereby  declare 
his  will  to  be,  that  if  any  one  or  more  of  his  said  sons 
should  die  before  the  respective  moieties  of  his  or  their 
share  or  shares  should  become  vested,  payable,  and  trans- 
ferable as  last  aforesaid,  then  and  in  such  case  the  unvested 
share  or  shares  of  him  or  them  so  dying,  should  go  and 
accrue  to  the  survivors  or  survivor,  or  others  or  other  of  his 
said  sons,  and  be  equally  divided  amongst  them  if  more 
than  one,  share  and  share  alike ;  and  the  same  should  be- 
come vested,  and  payable  or  transferable,  at  such  ages, 
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days»  and  times,  as  his  or  their  original  portion  or  portions 
were  thereby  directed  to  become  vested  and  payable,  or 
transferable,  as  aforesaid  ;  and,  in  case  of  the  death  of  any 
other  of  his  said  sons  before  such  accruing  or  surviving 
share  or  shares  should  become  vested  as  aforesaid,  then 
e?ery  such  accruing  or  surviving  share  should  again  be  sub- 
ject and  liable  to  such  right,  chance,  contingency,  or  condi- 
tion, or  accruer  to  and  amongst  the  survivors  or  survivor 
and  others  or  other  of  his  said  sons,  as  thereinbefore  is 
im)vided  concerning  the  said  original  portion  or  portions,  or 
share  or  shares. 

Then  followed  provisions  for  the  maintenance  of  the  sons 
during  their  minorities,  and  a  limitation  of  the  residuary 
personal  estate  in  case  all  his  said  sons  should  die  under 
twenty-one  years  of  age,  upon  trust  for  such  person  or  per- 
sons as,  at  or  immediately  upon  the  decease  of  all  his  said 
sons  without  issue  as  aforesaid,  would  be  entitled  to  his  (the 
testator's)  personal  estate  under  the  statute  of  distribu- 
tions, in  case  he  had  died  intestate  inmiediately  after  such 
failure  of  issue. 

Then  followed  a  provision,  that,  in  case  any  of  his  said 
sons  should  intermarry  or  illegally  cohabit  with  any  of  their 

cousins,  the  daughters  of ,  of ,  then,  and  in  any 

such  case;,  as  well  the  original  as  every  accruing  share  of 
Uie  son  or  sons  so  intermarrying  or  illegally  cohabiting  as 
aforesaid,  should  go  over  and  be  in  trust  for  all  and  every 
the  person  or  persons  who,  under  the  trusts  of  his  will, 
would  have  been  entitled  thereto  in  case  the  son  or  sons 
so  intermarrying  or  illegally  cohabiting  as  aforesaid  had 
died  under  the  age  of  twenty-one  years.  Provided  also, 
and  he  did  thereby  direct  and  declare,  that  it  should  not 
be  lawful  for  his  trustees  to  pay  to  his  said  sons  the  amoimt 
given  or  bequeathed  to  them  respectively  by  his  will,  or  to 
permit  them  to  enter  upon  the  real  estate  thereby  devised 
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to  them  respectively,  or  any  part  of  the  same  real  and  per- 
sonal estate,  until  they  should  respectively  have  given  and 
executed  to  his  said  trustees  for  the  time  being  a  bond  in 
the  sum  of  20,000!.,  that  they  respectively  would  not  inter- 
marry or  illegally  cohabit  with  any  of  the  daughters  of  the 

said ,  of .    And  the  testator  appointed  Poole  and 

the  two  others  executors  of  his  will,  and  he  also  appointed 
them  guardians  of  the  persons  and  estates  of  his  sons  during 
their  respective  minorities,  and  empowered  the  said  guar- 
dians to  receive  the  rents  and  profits  of  the  respective 
shares  of  his  said  sons  respectively  in  his  real  estates  during 
their  respective  minorities,  and  to  apply  all  or  any  parts  of 
the  said  rents  of  the  same  shares  to  their  respective  main- 
tenance, education,  and  advancement 

The  testator  died  on  the  29th  of  December,  1846. 

John,  the  eldest  son,  died  on  the  7th  of  January,  1849. 
The  other  sons  were  still  infeoits  at  the  time  of  the  institution 
of  the  suit)  but  two  of  them  came  of  age  during  its  progress. 


Argimetu.         Mr.  C.  HoU,  for  the  Plaintifi^  the  sole  acting  trustee  and 
executor. 


Mr.  Shapter,  for  the  persons  who,  if  the  trusts  of  the  will 
— ^for  such  person  or  persons  as  at  or  immediately  upon  the 
decease  of  all  the  testator's  four  sons  without  issue  would,  by 
virtue  of  the  Statute  of  Distributions,  be  entitied  to  his  per- 
sonal estate,  in  case  he  had  died  intestate  immediately  after 
such  fisdlure  of  issue, — ^had  in  &ct  come  into  operation  im- 
mediately ]i)efore  the  filing  of  the  bill,  would  have  become 
entitied  under  such  trusts. 

Mr.  FoUett  and  Mr.  E.  F.  Smith  for  Thomas  Bott,  the 
eldest  surviving  son  and  heir  at  law  of  the  testator  and  of 
John  Bott,  the  deceased  son. 


CAl^S  IN  GHANCERT. 

Mr.  a  Barber  for  GhoHea  BaU  and  PAiJip  BoU,  the 
two  sarviving  younger  Bon& 

Upon  the  point  whether  the  intereet  of  the  sons  of  the 
testator  in  the  leal  and  personal  estate  was  vested  or  oon- 
tingent^  having  regard  to  the  words  of  the  will,  which  spe- 
dfied  certain  ages  and  events — ^namely,  the  attainment  of 
their  ages  of  twenty-one,  and  the  attainment  of  that  age  by 
the  yonngest  son,  as  the  time  at  which  it  should  vest — and 
described  the  shares  before  that  time  and  event  as  ^un- 
vested,'' the  cases  of  Taylor  v.  Frobieher  (a)  and  Berke- 
ley V.  SwMywrne  (b)  were  cited. 
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AtymmenL 


The  Yice-Chakcellob  held,  that,  looking  at  the  whole 
will,  and  notwithstanding  the  testator  spoke  of  the  shares  as 
unvested,  and  of  the  time  at  which  they  should  vest^  there 
was  an  immediate  devise  and  gift  of  the  several  shares  of 
the  real  and  personal  estate  to  the  sons,  liable,  however,  to 
be  devested  in  the  events  referred  to  in  the  wilL  There 
waa  no  doubt,  that^  in  a  legal  sense,  the  word  "  vested " 
meant  that  the  legatees  were  not  to  take  any  interest  until 
the  time  appointed  by  the  will;  and,  if  the  case  rested 
there^  the  point  might  be  questionable ;  but>  upon  going  on 
further,  the  testator  directed  clearly  enough  what  was  to  be 
done  with  the  two  moieties.  First>  as  to  one  moiety,  the 
disrea  were  to  vest  in  the  sons  at  twenty-one;  and,  as  to 
the  other  moiety,  the  shares  were  to  vest  and  become  pay- 
able when  the  youngest  son  should  attain  twenty-one;  and, 
if  any  die  under  twenty-one,  the  testator  gave  the  share 
which  should  belong  to  the  son  or  sons  so  dying  to  the 
others  of  them.  It  might  not  have  been  entirely  satisfac- 
tory if  there  had  been  nothing  more  in  the  case;  but  there 


Judgment. 


(a)  5Dea&S.  191. 


(5)  16  Sim.  275. 


Judgvuni. 
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1603.^  was  afterwards  the  guardianship  clause,  in  which  the  testa- 
tor, after  appointing  his  executors  the  guardians  of  the  per- 
sons and  estates  of  his  sons  during  their  respective  minori- 
ties (the  estates  there  referred  to  being  the  estates  in  ques- 
tion), empowered  the  said  guardians  to  receive  the  rents 
and  profits  of  the  respective  shares  of  his  said  sons  in 
his  real  estates  durimg  their  minorities.  The  testator 
had  not)  as  in  the  case  of  the  personal  estate,  interposed 
trustees;  but  he  had  made  an  immediate  gift  of  the  real 
estate  to  his  sons,  and  then  he  added  a  power  to  the  guar- 
dians to  receive  the  rents  of  their  shares.  According  to 
the  construction  whidb  had  been  contended  for,  if  a  son 
died  under  twenty-one,  the  other  sons  would  have  had 
no  means  of  acquiring  any  benefit  from  the  share  of  the 
child  so  dying;  because,  under  this  clause,  it  was  only  dur- 
ing the  minority  of  the  children  that  the  guardians  had 
the  power  to  receive  and  apply  the  rents,  and  upon  their 
death  the  guardianship  would  have  ceased.  The  word 
"  vest,"  as  well  any  other  word,  might  receive  a  modified 
interpretation  where  the  context  required  it  In  detennin- 
ing  this  case,  it  was  satisfactory  to  find  that  there  were  two 
cases  in  which  such  a  qualified  construction  of  the  word 
had  been  adopted 


Upon  the  question,  whether  the  sons  were  bound  to  give, 
or  the  trustees  bound  to  require  the  bonds  to  be  given 
imder  the  above  proviso.  Da  Costa  v.  Jones  (a)  and  OiVber 
V.  Sykes  (6)  were  cited. 


ViCE-Ch  ANCELLOR : — 

It  is  very  possible,  that  the  only  result  of  requiring  the 
bond  mentioned  in  the  will  would  be  the  discovery  that  it 

(a)  %  Cowp.  729.  (6)  16  East,  160. 


Jvdgmenlt, 
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was  wholly  ineffectual     Unless  all  the  sons  die  under  the         1853. 
age  of  twenty-one,  the  next  of  kin  are  not  to  take.    This 
condition,  however,  is,  that  if  any  of  the  sons  marry  or  il- 
legally cohabit  with  his  cousin,  his  share  is  to  go  over  as  if 
he  had  died  under  twenty-one. 

It  is  possible  that  every  one  of  the  sons  might  do  what 
the  testator  by  this  clause  indicates  his  desire  that  they 
should  not  do;  and  the  death  of  all  the  sons  under  twenty- 
one  not  having  in  fact  taken  place,  there  may  be  a  doubt 
whether  the  forfeiture  under  the  second  provision  has  not 
the  effect  of  carrying  the  share  back  to  the  sons  under  the 
former  limitation.  The  will  does  not  contain  a  gift  over 
accurately  coinciding  with  the  condition  as  to  the  for- 
feiture. 

Even,  however,  if  it  were  dear  that  there  would  be  some 
person  interested  in  enforcing  the  bond,  I  think  I  ought 
not  to  direct  such  a  bond  to  be  entered  into. 

Any  action  brought  upon  such  a  bond,  if  it  could  be  sus- 
tained, would  be  attended  with  judicial  inquiries,  which 
could  hardly  fail  to  disturb  the  peace  of  another  family; 
that  family  being  at  the  same  time  one  which  does  not  take 
any  interest  or  benefit  under  the  will  of  this  testator.  I 
am  of  opinion  that  this  Court  should  not,  under  these  cir- 
cumstances, require  an  instrument  to  be  executed  which 
might  be  followed  with  such  consequences.  I  shall,  there- 
fore, direct  the  transfer  of  the  shares  of  the  sons  to  be  made 
to  them  without  regard  to  this  direction. 
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1863. 


Apnl27th;  BIRD  u  FOX. 

Majf  ZlsL 

Adiwctionby  JOHN  BIRD,  by  his  will,  dated  in  1829,  directed  that 

hiB  trustees      his  8011  Johu,  and  his  daughters  EUza  and  Harriet  (the 

S^ISfpoi-  Plaintiffs  in  the  cause),  should  stand  seised  and  possessed  of 

seflMd  of  hiB     his  real  and  residuary  personal  estate,  upon  trust  to  pay  an 

Bonai  estate      annuity  of  200J.  to  his  wife  for  her  life;  and  then,  after  re- 

nd^iSS'Say    ^^'^  that  he  had  advanced  his  daughter  Arm  Cox  6001. 

wi^t^^€^^  on  her  marriage,  the  testator  directed  that  his  said  son  and 

to  to  ruae  out  daughters  should  raise  out  of  his  real  and  personal  estate 

penonal  es-      such  a  sum  of  money,  as,  with  the  sum  already  advanced  to 

cilmt*Bum^to     ^^  ^^  daughter  Arm,  would  together  be  equal  m  value 

make  up,  with  to  the  property  which  his  other  children  would  be  entitled 

wbat  hia  r     sr      <*  ^ 

daughter  A,     to  under  that  his  will,  in  trust  to  invest  the  same  and  pay 

OT^hBrmai?     **^^  interest  to  George  Cox,  the  husband  of  his  daughter 

'»«*»  ^  uai   -^^^>  ^^^  ^^  1^®  (^)»  and  after  his  decease  to  pay  the  prin- 

to  the  proper-  cipal  monies  to  such  person  or  persons  as  An/a  his  wife 

^dr«i  *'      should  by  deed  or  will  appoint^  and  in  defeult  thereof,  to 

Sodto mider  ^^  ^^^*  ^^ '^  *®  ^ ^^  ^^  ^^®^  * iem&  sole  and  intestate, 
his  wiU;  and  a  The  wiU  then  proceeded : — **  And,  subject  to  the  trusts  and 

dense  of  all 
his  real  estate 

and  the  residue  of  his  personal  estate  to  his  other  six  children,  as  tenants  in  common,  and 
until  a  sale  of  all  his  real  and  personal  estate  should  be  made;  and  in  order  that  no  such 
sale  should  be  required,  to  ascertain  the  amount  of  the  share  of  his  daughter  A.,  he  autho- 
xised  his  trustees,  if  they  should  think  fit,  to  cause  a  yaluation  to  be  made  of  his  real  and 
personal  estate,  and  according  to  its  amount,  after  deducting  debts  Ac.,  to  fix  the  share  of 
his  daughter  ^.,  which  should  be  accepted  by  her;  with  a  further  direction,  that  she  should 
not  be  entitled  to  any  interest  on  her  share,  until  each  of  his  other  children  had  receiyed 
interest  on  a  sum  equal  to  the  amount  preyiouslv  advanced  to  her;  and  that  no  valuation 
should  be  required  to  be  made  untQ  each  of  tne  other  children  had  receiyed  such  equal 
sum;  and  a  clause  declaring  that  tiiei  reoeints  of  the  trustees  shall  be  sufficient  dU- 
ehargei  for  any  money  payable  to  them  under  his  will,  and  that  the  person  paying  it  shall 
not  be  liable  to  ascertain  the  necessity  or  regularity  of  any  mortgage,  sale,  or  di^iosition 
under  the  trusts  of  the  will: — HM,  that  the  trustees  had  a  power  of  nle  of  the  whole  real 
estate  of  the  testator,  which  it  was  at  their  discretion  to  exercise  in  case  they  did  not  think 
fit  to  proceed  by  way  of  valuation. 

(a)  This  was  revoked  by  a  oodicil,  and  the  interest  given  to  the 
wife  for  her  separate  use. 


SlQkmgiU. 
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provisions  aforesaid,  I  give  and  devise  all  my  real  estate,  and  1863. 
lesidue  of  my  personal  estate,  mito  my  sons  John  Bird 
sod  Charles  Bird,  and-  my  daughters  EUza  Bird,  Jfory 
Bird,  Harriet  Bird,  and  Louisa  Bird,  their  respective 
baits  and  assigns,  in  equal  shares  and  proportions,  as  tenants 
in  ommion,  and  not  as  joint  tenants,  and  until  a  sale  of  my 
real  or  personal  estate  diall  be  made;  and  in  order  that  no 
mdi  sale  diall  be  required  to  ascertain  the  amount  of  the 
share  which  my  daughter  Amu  will  be  entitled  to  under 
this  my  will,  I  authorise  my  said  son  John  Bi/rd,  and  my 
said  daughters  Eliza  Bird  and  Ha/rriet  Bird,  if  they  shall 
think  fit^  to  cause  a  valuation  to  be  made  of  my  real  and 
personal  estate;  and  that,  according  to  the  amount  of  such 
valuation,  after  deducting  debts,  iuneral  and  testamentaiy 
expenses,  the  share  which  my  daughter  Arm  or  the  said 
George  Cox  will  be  entitled  to  under  this  my  will  shall  be 
fixed  upon  by  my  said  son  John  Bird,  and  daughters 
Eliza  and  Harriet  Bird,  and  the  amoimt  thereof  shall  be 
accepted  and  taken  by  her  or  the  said  Oeorge  Cox  accord- 
ingly; and  I  further  direct,  that  my  daughter  Ain/n,  or  the 
said  Oeorge  Cox  shall  not  be  entitled  to  receive  any  inter- 
est or  any  sum  of  money  under  this  my  will  until  each  of 
my  other  children  shall  have  received  5002w,  and  shall  not 
be  entitled  to  the  receipt  of  any  interest  on  her  share  (if 
any)  until  such  sum  of  money  as  will  be  equal  to  the  inter- 
est of  5002.  at  52.  per  cent,  shall  be  received  by  each  of  my 
other  children:  And  I  also  direct  that  no  valuation  shall 
be  required  to  be  made  as  aforesaid,  whether  such  sale  shall 
have  taken  place  or  not,  until  the  said  sum  of  500Z.,  or  such 
interest^  shall  be  received  by  each  of  my  said  children  (ex- 
cept Ann) :  And  I  expressly  declare,  that  the  receipt  or  re- 
ceipts of  my  said  son  John  Bird,  and  my  daughters  EUza 
Bird  and  Hwrriet  Bird,  and  the  survivors  and  survivor  of 
tbem,  and  the  heirs,  executors,  administrators,  and  assigns 
of  such  survivor,  for  any  money  payable  to  them  or  him 
under  this  my  will,  shall  efifectuaUy  discharge  the  person  or 
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1863.  persons  to  whom  the  same  shaJl  be  respectively  given  from 
being  obliged  to  see  to  the  application,  or  from  being  an- 
swerable for  the  misapplication  or  nonapplication  of  the 
money  therein  respectively  mentioned  to  be  received,  and 
from  being  bound  to  ascertain  the  necessity  or  regularity  of 
any  mortgage,  sale,  or  disposition  which  may  be  made  by 
my  said  son  John  Bird,  and  my  said  daMghters  Eliza  Bird 
and  Harriet  Bird,  and  the  survivors  and  survivor  of  them, 
under  the  trusts  of  this  my  will." 

The  testator  died  in  1834,  and  his  widow,  the  annuitant, 
in  1844. 

In  the  year  1852,  the  Plaintiffs,  John,  Eliza,  and  Harriet, 
as  trustees  under  the  will,  contracted  with  the  Defendant, 
Charles  Fox,  for  the  sale  to  him  of  a  freehold  estate  near 
Wellington,  in  Somerset,  being  part  of  the  real  estate  of  the 
testator.  By  this  contract^  the  vendors  agreed,  that^  on 
payment  of  the  purchase-money,  they  would  execute  to  the 
said  Charles  Fox  a  proper  conveyance  of  the  said  premises 
in  fee  simple,  adding  that,  as  they  were  trustees  with  a 
power  of  sale,  they  would  covenant  merely  that  they  had 
done  no  act  to  incumber;  and  the  parties  beneficially  inter- 
ested should  not  be  required  to  join  in  such  conveyance. 

Ann  Cox  was  dead  before  the  date  of  the  contract,  hav- 
ing by  her  will  appointed  an  executor,  by  whom  her  will 
was  proved. 

The  Defendant  was  advised,  that  the  Plaintifib  had  only 
a  power  of  sale  extending  to  such  a  portion  of  the  estate  as 
would  be  su£Scient  to  satisfy  the  share  of  Ann  Cox,  In 
this  view  of  the  case,  it  was  stated  that  he  was  supported 
by  the  opinion  of  a  late  eminent  conveyancer  (a),  before 

(a)  Mr.  Brodit, 
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whom  the  case  had  been  laid.  It  appeared  upon  the  affi- 
davits, that  there  had  been  a  previous  sale  of  a  portion  of 
the  testator's  estate,  from  whidh  about  400{.  had  been  pro- 
duced,— a  fact  which  had  come  to  the  knowledge  of  the  pur- 
chaser. The  purchaser's  solicitor  had  asked  for  an  account 
of  the  personal  estate,  and  of  the  debts,  but  which  the 
vendors  had  declined  to  give. 
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Suuement. 


Mr.  RoU  and  Mr.  Morrisy  for  the  Plaintiflfe,  insisted  that,     ^rgummt. 
upon  the  will,  the  Plaintiffs  had  a  clear  power  of  sale,  and 
were  competent  to  make  a  good  title. 

Mr.  W,  M.  James  and  Mr.  Cairns,  for  the  purchaser* 
contended,  that  it  was  the  duty  of  the  PlaintiflGs,  in  the  ex- 
ecution of  their  trust,  to  ascertain  the  value  or  amoxmt  of 
the  share  of  the  daughter,  Ann  Cox,  in  the  manner  pointed 
out  by  the  will,  and  not  by  a  sale;  and  having  ascertained 
the  amoimt  of  that  share,  it  was  then  their  duty  to  satisfy 
it  by  an.  application  of  any  portion  of  the  estate  not  requir- 
ed for  debts  or  legacies.  It  would  be  a  breach  of  trust  to 
sell  the  entire  estate,  of  which  the  purchaser  would  clearly 
have  notice.  Under  such  circumstances,  it  was  at  least  in- 
cumbent on  the  vendors  to  shew  that  the  sale,  which  they 
attempted  to  effect^  was  inevitable,  especially  as  it  appeared 
that^  independent  of  the  estate  comprised  in  the  contract,  a 
sum  of  money  had  been  raised  which  might  have  been  suf- 
ficient to  answer  the  share  of  the  married  daughter.  In 
Forbes  v.  Peacock  (a),  Lord  Lyvdhursft  says,  "  If,  indeed, 
he  (the  purchaser)  had  notice  that  the  vendor  intended  to 
conmiit  a  breach  of  trust,  and  was  selling  the  estate  for 
that  purpose,  he  would,  by  purchasing  under  such  circum- 
stances, be  concurring  in  the  breach  of  trust,  and  thereby 
become  responsible  "  (6). 


(a)  1  Ph.  717. 


(6)  Id.  721. 
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^3^      ViCE-ChANGEU^B: — 

Upon  the  oonstraction  of  the  will,  having  the  most  un- 


feigned respect  for  the  gentleman  who  appears  to  have 
jwigwm^  taken  a  contraiy  view^  but  who  also  seems  to  have  had 
other  circumstanoee  present  to  his  mind  that  may,  in  some 
measure,  have  influenced  and  biassed  his  opinion,  I  cannot 
have  any  doubt  that  there  is  an  option  given  by  this  will  to 
the  trustees  to  take  one  of  two  courses,  in  order  to  raise;,  as 
it  is  here  expressed,  ^such  a  simi  of  money  as,  with  the  sum 
already  advanced  to  his  daughter  Arni^  would  together  be 
equal  in  value  to  the  property  which  his  other  children 
would  be  entitled  to  under  his  will ;"  and  they  mighty  for 
that  purpose,  either  have  sold  the  whole  estate,  or  caused  a 
valuation  to  be  made  of  the  real  and  personal  estate,  and, 
according  to  the  amount  of  that  valuation,  after  deducting 
debts,  iuneral  and  testamentary  expenses^  have  ascertained 
and  fixed  the  share  olAnn  Cox. 

The  reason  which  leads  me  to  conclude  that  there  is  a 
clear  option,  if  the  trustees  think  fit,  to  sell  the  whole  estate 
is  this:  that^  although  the  first  words  might  have  raised 
some  doubt  if  they  stood  alone,-^for  in  these  words,  after 
stating  that  the  testator  had  advanced  his  daughter  Av/n, 
Cox  5002.  on  her  marriage,  he  declares  the  trust  to  be,  out  of 
the  real  and  personal  estate,  to  raise  such  a  sum  of  money 
as,  with  the  sum  advanced  to  his  said  daughter,  would  toge- 
ther be  equal  in  value  to  the  property  which  his  other 
children  should  take, — ^yet^  a  little  further  on,  he  proceeds  to 
give  and  devise  all  his  real  estate,  and  the  residue  of  his 
personal  estate,  unto  his  sons  John  and  Chariea,  and  his 
daughters  Miaa,  Ma/ry,  Harriet,  and  Louiaa,  their  re- 
spective heirs  and  assigns,  in  equal  shares  and  proportions, 
as  tenants  in  common,  and  not  as  joint  tenants,  and  until  a 
sale  of  his  real  or  personal  estate  shall  be  made.  Taking 
the  whole  of  these  expressions  together,  I  think  it  must  be 
inferred,  that  the  testator  contemplated  a  sale  of  his  real 


CASES  IN  CHANCERY.  45 

and  personal  estata    He  expresses  himself  as  unable  to  refer      ^^^^ 
to  a  sufficient  portion  to  make  up  that  valuation,  but  he 
contemplates  the  sale  of  the  whole  of  his  real  and  personal 
estate  as  the  best  mode  of  ascertaining  the  value;  and,  in 
troth,  unless  he  had  given  some  such  subsequent  power  as 
18  afterwanls  contained  in  the  will,  of  binding  his  daughter 
Ann  Cox  with  reference  to  the  valuer  I  do  not  see  how  the 
trustees  could,  upon  their  own  responsibility,  take  any  other 
course  than  sell  the  whole  estate,. in  order  to  arrive  at  the 
proper  value  of  her  shara    I  think  the  existence  of  the 
option  is  still  more  clear  upon  the  subsequent  clause;  for 
the  testator  says,  "  In  order  that  no  such  sale  shall  be  re- 
quired, to  ascertain  the  amount  of  the  share  which  my 
daughter  Ann  will  be  entitled  to  under  this  my  will,  I  au- 
thorise my  son  and  said  daughters,''  (the  trustees,)  "if  they 
shall  think  fit^  to  cause  a  valuation  to  be  made  of  my  real 
and  personal  estate/'    What  sale  is  it  that  the  testator 
wishes  by  this  provision  to  avoid  the  necessity  of?    A  sale 
of  the  entirety;  for,  after  they  had  made  a  valuation  of  the 
whole  estate,  it  may  still  be  necessary  that  there  should  be 
a  sale  of  a  part  to  raise  money  enough  to  provide  for  the 
share  of  Mrs.  Cox.    The  valuation,  therefore,  would  not 
avoid  a  sale  of  a  sufficient  part  for  that  purpose.    The  tea* 
tator  saysy  '  I  wish  to  give  a  power  to  the  trustees,  if  they 
think  fit^  to  avoid  a  sale  of  the  entirety,  and  to  resort  to 
valuatioiL'    The  subsequent  clause  makes  it  dear  beyond 
aD  doubt  that  there  was  a  power  of  selling  the  whole  estate^ 
for  the  testator  directs  that  his  daughter  Ann  and  her 
husband  shall  not  be  entitled  to  receive  interest  until  each 
of  his  other  children  shall  have  received  5002.    This  sum 
is  to  be  received  in  cash.     He  must,  therefore,  have  con* 
templated  a  sale  of  the  whole  property,  and  its  distribution 
m  shares,  with  an  appropriation  of  those  shares  in  sums  of 
5002w  to  each  of  the  children,  amounting  to  3000Z.,  before 
any  distribution  should  be  made  to  Ann  Cox.    It  appears 
to  me,  therefore,  that  two  courses  were  originally  pointed 
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1853.        out  by  tte  will,  either  of  which  the  trustees  might  pur- 


JudffmenH. 


sue. 


The  difficulty  which  is  suggested  arises  upon  this  option 
which  is  given  to  the  trustees,  and  upon  the  expressions 
of  the  testator,  by  which  he  not  only  seems  to  give  an 
option,  but  rather  to  indicate  something  of  a  preference 
for  another  mode  instead  of  an  actual  and  complete  sale. 
He  says,  "  in  order  that  no  such  sale  shall  be  required  *' — 
that  is,  "  I  do  not  make  such  a  sale  absolutely  necessary; 
and  I  give  power  to  my  trustees,  if  they  think  fit,  to  cause 
a  valuation  to  be  made,  which  to  a  certain  extent  may 
answer  the  purposes  of  a  sala'"  I  think  that^  if  the  trustees 
have  actually  caused  such  a  valuation  to  be  made,  and  that 
is  done  in  such  a  manner  as  to  bind  Ain/n  Cox,  as  to  which 
at  present  there  is  no  information,  then  the  estimate  hav- 
ing been  once  made,  and  the  parties  bound  by  it,  the  will 
may  be  read  as  if  the  estimated  sum  had  been  inserted  in 
it.  Assuming,  for  example,  the  share  of  Mrs.  Cox  to  be 
900i,,  I  read  the  will  as  if  the  testator  had  said,  "  I  direct 
my  trustees  to  sell  a  part  of  my  property,  sufficient,  to- 
gether with  500Z.,  to  make  900Z/'  There  might  still,  I 
tliink,  be  a  question  as  to  how  far  that  power  was  to  be 
exercised. 

It  appears  that  a  sale  of  property  of  the  testator  had 
been  previously  effected,  by  which  400Z.  was  raised,  and 
that  sum  added  to  500?.  makes  900i.,  which,  without  enter- 
ing into  any  minute  calculation,  it  is  sufficiently  apparent 
is  an  approximation,  as  far  as  the  information  now  before 
the  Court  goes,  to  the  amount  of  this  lady's  share,  that 
share  having  to  be  ascertained  after  deducting  the  debts 
and  funeral  and  testamentary  expenses  of  the  estate.  The 
debts  may  have  exceeded  the  margin,  and  thus  reduced  her 
share ;  and,  on  the  other  hand,  there  may  have  been  per- 
sonal estate,  which,  together  with  the  sum  actually  raised 
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hf  the  previous  sale,  may  have  been  enough  to  clear  off  this 
share;  and,  in  that  state  of  circumstances,  it  appears  to  me 
that  the  purchaser  is  entitled  to  have,  and  the  Court  may 
now  afford  the  vendors  time  to  give  him,  such  information 
as  will  shew  that  the  option  of  resorting  to  a  valuation 
instead  of  a  sale  has  not  been  exercised.     If  the  case  had 
been  an  ordinary  one  of  claim  for  specific  performance 
before  the  new  practice  was  introduced,  it  would  have  been 
of  course  to  direct  a  reference  as  to  title  if  required ;  and 
the  Court  will  now  direct  the  case  to  stand  over,  to  afford 
the  parties  an  opportunity  of  supplying  this  information.    I 
suppose  that  in  this  case  all  points  of  title  are  settled,  ex- 
cept that  which  has  been  argued;  and  I  think  the  pur- 
chaser is  entitled  to  a  declaration  from  the  trustees  (if  the 
fact  be  so),  that  they  have  not  exercised  the  alternative  op- 
tion which  the  will  gives  them.     The  trustees  have  already 
sworn  that  the  money  was  not  sufficient  to  raise  the  value 
of  the  share:  and  the  purchaser  having  been  informed  of 
that  fact,  according  to  Jones  v.  Svhith  (a),  he  is  perfectly 
protected  by  that  statement     But  I  think  the  purchaser  is 
entitled  also  to  have,  not  a  declaration,  but  (as  the  matter 
is  now  before  this  Court)  an  affidavit,  stating  whether  they 
have  or  have  not  adopted  the  alternative  coiu^e  pointed  out 
by  the  testator, — ^whether  they  have  or  have  not,  following 
the  words  of  the  will,  ''  caused  a  valuation  to  be  made  of 
the  testator's  real  and  personal  estate,  in  order  to  ascertain 
the  amount  of  the  share  which  his  daughter  Ann  Cox 
wotdd  be  entitled  to  under  his  will."     It  appears  to  me, 
that,  if  the  affidavit  be  in  the  negative,  it  is  clear  that  the 
original  power  of  selling  the  estate  and  paying  their  shares 
to  the  different  parties,  as  well  as  to  jlnn.  Cox,  remained ; 
and  that  the  receipts  of  the  trustees  will  be  a  sufficient 


1853. 


A  question  was  raised  upon  the  evidence  of  identity,  un- 
der the  construction  of  one  of  the  conditions  of  sale,  which 


Judgment. 


StatemtfU. 


(a)  1  Hare,  43. 
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1663.  provided,  that  ''where  on  account  of  any  part  of  the  pro- 
perty having  been  conveyed  under  a  general  description, 
or  hedges  having  been  removed,  or  otherwise,  evidence  of 
seisin  or  identity,  or  of  the  boundaries  of  any  of  the  closes, 
is  not  afforded  on  the  face  of  the  deedS)  a  statutory  declara- 
tion of  the  possession  or  receipt  of  the  rents  for  thirty  years 
and  upwards  according  to  the  title  declared,  or  of  the  iden- 
tity of  the  premises,  shall  be  deemed  sufficient  evidence  of 
seisin  or  identity/' 


Upon  this  point  the  VICE-CHANCELLOR  held,  that  the 
purchaser  was  entitled  to  an  affidavit,  to  the  effect  that  the 
particulars  afforded  by  the  declaration  as  to  the  identity  of 
the  premises  was  the  best  evidence  on  that  subject  which 
the  vendors  were  able  to  giva 


An  affidavit  was  put  in  negativing  the  fiact  of  any  valuation 
having  been  made  according  to  the  option  given  by  the  wilL 
An  affidavit  was  also  made  on  the  point  as  to  identity. 

The  cause  was  then  heard  upon  the  question  of  costs. 
On  the  part  of  the  Flaintiffii  it  was  contended,  that  they 
should  be  paid  the  entire  costs  of  the  proceedings,  inasmuch 
as  the  objection  to  the  title  of  the  vendors  upon  the  con- 
struction of  the  power  of  sale  had  not  been  sustained.  The 
affidavits  which  the  vendors  had  put  in  Were  made  in  the 
suit,  only  because  the  vendors  had  been  driven  to  institute 
a  suit  The  affidavit  as  to  the  absence  of  any  valuation 
was  in  fact  proved  to  be  imnecessary;  it  could  only  have 
been  necessary  on  the  supposition  that  the  vendors  were 
wrong  in  their  proceeding,  but  which  the  affidavit  itself 
negatived. 

On  the  part  of  the  Defendant  it  was  contended,  that  it 
was  not  a  case  for  costs,  having  regard  to  the  nature  of  the 
objection,  and  especially  to  the  fact  that  it  was  not  entirely 
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removed  until  after  the  affidavit  was  put  in,  to  which  the         1853. 
Court  held   that  the  Defendant  was  entitled:   Wilson  v.         -^^^ 


The  VICE43HANCELLOB  made  the  decree  for  specific  per- 
formance with  costs,  excepting  the  costs  of  the  affidavits  as 
to  the  valuation  and  identity,  observing  that  he  had  required 
the  former  affidavit,  not  because  he  was  of  opinion  that  the 
Flaintifb  could  not  make  a  good  title  without  it,  but  be- 
cause he  thought  the  purchaser  was  entitled  to  it,  for  the 
purpose  of  displacing  any  inference  that  might  arise  from 
the  facts  in  evidence  with  regard  to  the  property  of  the 
testator,  which  had  been  previously  realised  by  the  trustees. 

(fl)  IJ.  &  W.  623. 


Judgment. 
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BROWN  V.  SEWELL  ^prU  I6th. 


HE  Defendant  having  become  liable  for  the  repayment  On  a  biU  by  a 
ofmoney  which  had  been  advanced  to  the  PlaintiflF,  the  ^h^SfSuu 
Plaintiflf  made  to  the  Defendant  a  mortgaire  of  an  estate  by  ^5^  been  dia- 

charged  from 

way  of  indemmty.      The  liability  having  afterwards  ceased  the  mortgage, 

and  the  indenmity  being  therefore  no  longer  required,  the  taken  a  r«oon- 

Drfendant  reconveyed  the  estate  to  the  Plaintiff,  but  did  J^^gj^i,^ 

not  redeliver  the  title  deeds;  and  the  bill  prayed  that  the  mortgagee, for 

Defendant  might  be  ordered  to  deliver  them  up  to  the  up  of  the  title 

Plaintiff,   or  to  indemnify  him  against  the  consequences  ^^^domnity, 

of  any  loss  of  the  deeds  which  might  be  found  to  have  oc-  ^'  was  found 

J  ^  that  the  deeds 

CUrreA  were  lost  by 

the  mortgagee 
or  hia  agent. 
The  Court  thereupon  refusing  to  take  into  consideration  the  speculative  damages  which  the 
title  or  marketable  value  of  the  estate  might  sustain  upon  any  future  dealing  with  it,  from 
the  absence  of  the  deeds,  yet  keld,  that  the  mortgagor  waSi  upon  the  authorities,  entitled 
to  nlief  in  respect  of  the  additional  expense  of  producing  evidence  of  his  title,  and  directed 
a  reference  (as  in  Hornby  v.  MaUMm,  16  Sim.  S?7),  to  ascertain  what  ought  to  be  allowed 
to  him  as  a  sufficient  compensation  for  the  damage  done  to  the  estate  by  the  loss  of  the  deeds. 

VOL  XL  E  H.  W. 
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1853.  At  the  bearing  of  the  cauae  it  was  referred  to  the  Master 

to  inquire  and  state  to  the  Court  what  deeds  and  documents 
relating  to  the  title  of  the  manor  or  lordship,  hereditaments, 
and  premises  in  the  pleadings  mentioned  were  delivered 
over  to  or  came  into  the  possession  of  the  Defendant  D, 
SeweU;  and  whether  any  or  either  and  which  of  the  deeds 
and  documents  relating  to  the  title  of  the  said  manor  or 
lordships,  hereditaments,  and  premises,  had  ever  been  and 
when  lost  whilst  in  the  possession  or  custody  of  the  said 
Defendant  D,  SeweU,  or  of  any  person  or  persons  claiming 
under  him ;  and  if  the  same  were  not  forthcoming  what  had 
become  thereof  respectively,  and  if  the  same  were  forthcom- 
ing, where  and  in  whose  possession  or  power  the  same  or 
any  and  which  of  them  then  were  or  was;  and  if  the 
Master  should  find  that  such  deeds  and  documents,  or  any 
or  either  of  them,  had  been  lost,  then  he  was  to  ascertain 
and  state  in  whose  possession  or  custody  such  deeds  and 
documents  were  at  the  time  or  times  when  the  same  were  so 
lost,  and  by  whom  and  under  what  circumstances  such  deeds 
and  documents,  or  any  or  either  and  which  of  them,  had 
been  lost ;  and  what  written  or  other  evidence  existed  of  the 
contents,  purport,  or  eflTect  of  such  lost  deeds  or  documents, 
or  any  or  either  and  which  of  them,  or  of  any  memoranda 
or  memorandum  written  or  indorsed  thereon  respectively. 

The  Master  found  that  all  the  deeds  and  doctunents  re- 
lating to  the  title  to  the  said  premises  were  delivered  over 
to  the  said  Defendant;  that  the  same  were  either  lost  be- 
tween the  month  of  February,  1836,  and  the  month  of 
April,  1849,  whilst  in  the  possession  or  custody  of  the  De- 
fendant)  or  had  been  lost  since  the  month  of  April,  1 849, 
whilst  in  the  possession  or  custody  of  Mr.  J.  0.  Shepherd  in 
Halstead,  in  the  county  o{ Essex,  gentleman,  to  whom  the  De- 
fendant delivered  them ;  and  that  an  abstract  of  the  title  to 
the  said  premises,  with  certain  memoranda  shewing  that 
the  same  had  been  compared  with  the  said  deeds  and  docu- 
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ments  and  found  to  be  correct,  was  nowin  tbe  possession  or 
power  of  the  Defendant 


1863. 


On  further  directions^ 

Mr.  James  Rusadl  and  Mr.  Elderton  for  the  Plaintiff, 
insisted  that  he  was  entitled  to  indemnity,  and  also  to  com- 
pensation in  respect  of  any  damage  which  the  absence  of 
the  title  deeds  might  occasion  to  the  marketable  value  of 
tbe  estate :  Hornby  v.  Malchjam  (a). 

Mr.  TerrM^  for  the  Defendant,  submitted  that  there  was 
no  authority  in  support  of  the  demand  made  by  the  Plain- 
tiff for  compensation,  and  that  no  such  compensation  was 
in  fait±  asked  for  by  the  bilL  The  Defendant  had  taken  the 
same  care  of  the  Plaintiff's  deeds  as  of  his  own  property, 
and  more  he  would  not,  whether  a  bailee  or  a  trustee,  be 
required  to  do :  Jones  v.  Lewis  (5).  [Vicb-Chancellor. 
—The  Master  has  foimd  that  the  deeds  are  lost, — does  not 
that  throw  upon  you  the  necessity  of  shewing  the  absence 
of  negligence  f|  It  is  submitted  that  the  mere  loss,  with- 
out more,  implies  that  there  has  not  been  negligence. 
[Vice-Chakcellor. — It  implies  a  want  of  care.]  He  cited 
Stohoe  V.  Robson  (o),  Smith  v.  Bicknell  (d!),  Benti/nck  v. 
WiUmk  («),  Maddock's  C!L  Pra.  tit  "Accident" 

Yice-Chancellob  : — 

The  principal  doubt  I  have  had  in  this  case  was  as  to  the 
jniisdiction.  When  the  indenmity  became  no  longer  neces- 
sary, and  the  property  was  reconveyed  to  the  Plaintiff,  the 
Defendant  ought  at  the  same  time  to  have  handed  over  the 
deeds  to  the  Plaintiff;  and  that  not  being  done,  the  Plain- 
tiff has,  I  think,  a  right  to  file  his  bill  for  the  possession  of 


(a)  16  Sim.  325. 
(h)  2  Ves.  240. 
(c)3V.&B.  61. 


(d)  Cited  Id. 

(e)  2  Hare,  4. 
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Judgment. 


e2 


52 


CASES  IN  CHANCERY. 


1863. 


Jftdgmeni, 


these  deeds,  or  to  have  an  inquiry  into  the  circumstances, 
and  for  compensation.  The  Defendant  is  in  the  same  posi- 
tion  as  that  of  a  mortgagee  whose  debt  is  paid  off,  and 
is  a  mere  trustee  of  the  deeds  for  the  Plaintiff.  With  re- 
gard to  the  difficulty  of  form,  it  is  sufficient  to  say  that 
I  think,  under  the  relief  prayed,  the  Plaintiff  may  obtain 
such  a  decree  as  in  the  circumstances  of  the  case  the  Court 
would  consider  him  entitled  to. 


This  case  is  not  so  strong  and  clear  against  the  Defendant 
as  in  Hornby  v.  MatcJiam  (a),  where  the  mortgagee  had, 
with  his  own  hands,  biumt  the  deeds  when  he  was  not 
aware  of  what  he  was  about  I  was  referred  to  the  case  of 
Smith  V.  Bichiall  (b),  which  is  mentioned  in  a  note  to 
Stokoe  V.  Robson  (c),  in  which  it  appears  by  the  decree  from 
the  Registrar  s  book  that  no  such  relief  was  administered  as 
is  sought  in  this  casa  There  the  mortgaged  premises  were 
directed  to  be  reconveyed,  and  such  of  the  deeds  as  were  not 
lost  to  be  delivered  up  to  the  representatives  of  the  mort- 
gagor without  any  indemnity  or  compensation  in  respect  of 
such  deeds  as  had  been  lost.  In  that  case  it  is  true  the 
deeds  had  been  lost  by  a  party  who  was  dead,  and  his  exe- 
cutors were  not  before  the  Court  The  deeds  had  been  in 
the  custody  of  one  of  the  executors  of  the  m*ortgagee,  and 
it  might  have  been  a  question  whether  all  the  executors 
were  answerable  for  property  coming  to  the  hands  of  one 
of  them,  or  whether  that  executor  or  his  representatives 
would  not  be  answerabla  It  was  in  that  case  found  that 
the  deeds  had  been  lost  or  stolen.  The  party  sought  to  be 
charged  was  entitled  to  take  the  finding  in  its  most  favour- 
able aspect,  and  that  would  be  to  assume  that  the  deeds 
were  stolen,  in  which  case  he  would  not  be  liable  to  the 
consequences.  That  is  the  effect  of  the  case  of  Jones  v. 
Lewis  (d),  where  the  Master  found  that  the  deeds  had  been 
stolen.     The  principle  is,  that  a  bailee  is  not  liable  for  the 


(a)  16  Sim.  325. 
{b)  3  V.  &  B.  61,  n. 


(c)  Id. 

(d)  2  Vea.  240. 
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consequences  of  such  an  accident  where  all  reasonable  care 
has  been  taken.  In  the  present  case,  the  finding  is,  that  the 
deeds  were  lost  whilst  they  were  in  the  possession  of  the 
Defendant,  or  whilst  in  that  of  Mr.  Shepherd,  It  was  said, 
that  the  Defendant  was  not  liable  for  the  oc^  of  Shepherd; 
but  the  custody  of  the  deeds  was  transferred  to  Shepherd, 
not  by  the  consent  of  the  Plaintifl^  but  solely  for  the  con- 
yenience  of  the  Defendant 

It  is  a  case  in  which  a  loss  of  property  has  occurred, 
which,  so  far  as  appears,  vaust,  I  think,  be  attributed  to 
n^ligence  on  the  part  of  the  person  losing  it,  for  which  he 
must  be  answerable,  unless  he  can  discharge  himself  by 
shewing  that  it  arose  from  some  inevitable  accident,  from 
which  in  the  ordinary  course  of  events  he  could  not  guard 
himself. 

The  Plaintiff  is  entitled  to  have  the  abstract  delivered  up;  Unexplained 

but  I  do  not  see  how  he  can  have  attested  copies  of  deeds  ^y^y  t^tee 

which  cannot  be  obtained  and  may  not  be  in  existenca    In  ^^}*^^f^  »ttri. 

''  buted  to  no- 

the  case  of  Hornby  v.  Matcham,  the  Vioe-Chancellor  of  gligence. 

Engla/ad  seems  to  have  given  some  special  directions  as  to 
what  would  be  a  sufficient  compensation  which  he  thought 
should  be  given  for  the  loss;  but  with  reference  to  the  claim 
for  compensation  which  has  been  made  in  this  suit,  it  must 
be  borne  in  mind  that  the  compensation  to  which  he  ad- 
verted was  not  in  respect  of  any*  damages  which  might 
occur  on  the  occasion  of  a  future  sale  of  the  estate.  The 
Vioe-Chanoellor  says,  "  It  is  clear  to  my  mind  that  some 
damage  has  been  done  to  this  estate  by  the  destruction  of 
the  deeds  and  other  documents,  in  addition  to  that  which 
will  be  repaired  by  the  furnishing  of  the  fresh  attested  and 
office  copies:  for,  in  all  future  dealings  with  the  estate,  the 
decree  and  other  proceedings  in  this  suit  will  necessarily 
form  part  of  the  title ;  and  the  procuring  office  copies  of 
these  proceedings  will  be  attended  with  an  expense ;  for 
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which  I  think  compenflation  ought  to  be  mada''  That  ex- 
presses the  ground  upon  which  he  proceeded,  and  shews 
clearly  that  it  was  not  upon  any  speculation  as  to  the 
damages  which  the  title  might  suffer  from  the  absenoe  of 
the  deeds,  upon  a  dealing  with  the  property  hereafter,  as 
affecting  the  marketable  value  of  the  estata  I  shall  in  this 
case  follow  the  precedent  there  sent  me,  and  direct  an 
order  to  be  drawn  up  in  the  same  form,  substituting  for  the 
word  "destruction,''  which  occurs  in  that  case,  the  word* 
"losa" 


ApnL  \%th, 

A  testatrix 
bequeathed 
her  property 
to  her  mother 
for  life,  and  at 
her  decease 
gave  a  1< 
of  2002  to 
directing  that 
then  the  resi- 
due should  be 
equaUv  di< 


Uvdi- 
Ibetwe 


SPURRELL  u  SPURRELL. 

Sarah  SPURRELL,  spinster,  by  her  will,  dated  in 
1812,  bequeathed  as  follows: — ^"It  is  my  wish  and  desire 
for  my  mother,  Elizaheth  Spurred,  to  have  all  and  every  of 
my  property  whatsoever,  to  hold  and  enjoy  during  her  life- 
time; and  at  her  death,  not  exceeding  twelve  months  after, 
first,  that  Emla  Rose  SpurreU  has,  by  the  executors  in 
trusty  kept  in  reserve  for  her  200Z.,  to  be  given  her  at  the  age 
▼Tded  between   of  twenty-four  years,  and  then  the  residue  of  my  property 

her  surviving  .   ,  .    . 

brothers  and  to  be  equally  divided  between  my  surviving  brothers  and 
SS^tjiatthe  Waters,  share  and  share  alike."  And  the  testatrix  ap- 
word  "  Bwj^v-  pointed  two  of  her  brothers  to  be  her  executors.  Elizaheth 
totheiMsnod  SpurreU,  the  mother^  and  Emla  Rose  SpurreU,  the 
tion*  and  the  legatee,  died  in  the  lifetime  of  the  testatrix,  and  the  testa- 
S:^fe5^t|trix  died  in  1852. 

testatrix,  that 
the  brothers 
and  sisters  liv- 
ing at  the 
death  of  the 
testatrix 
were  entitled 
to  the  benefit 
of  the  gift; 
and  that  there 

was,  in  the  events  which  happened,  no  bequest  to  the  brothers  and  sisters  who  died  before 
the  testatrix. 


At  the  date  of  the  will,  and  at  the  time  of  the  decease  of 
the  mother,  there  were  four  brothers  and  two  disters  of  the 
testatrix  living.  Between  the  time  of  the  decease  of  her 
mother  and  the  decease  of  the  testatrix,  three  of  her  brothers 
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and  one  of  her  sisters  died  The  Plaintiff  was  the  son  of 
John^  one  of  the  deceased  brothers,  and  he  filed  his  bill 
against  one  of  the  surviving  brothers  of  the  testatrix,  who 
was  the  administrator  of  her  personal  estate  with  the  will 
annexed,  claiming  to  be  entitled,  as  one  of  the  next  of  kin, 
to  a  share  of  four  sixths  of  the  residuary  personal  estate,  on 
the  ground  that  as  to  such  four  sixths  no  effectual  disposi- 
tion was  made  by  the  will,  by  reason  of  the  death  of 
four  of  the  brothers  and  sisters  of  the  testatrix  in  her 
lifetime. 

The  Defendant  demurred. 

On  the  argument  of  the  demurrer,  in  addition  to  the  facts 
stated  in  the  bill,  it  was  admitted  by  both  parties  at  the 
bar, — ^that  the  testatrix  had  seven  brothers  and  sisters;  and 
that  in  the  year  1804,  and  therefore  before  the  date  of  the 
will,  a  sister  of  the  testatrix  had  died,  leaving  six  brothers 
and  sisters  then  living,  and  that  the  fetther  of  the  testatrix 
was  dead  at  the  date  of  the  will. 


185a 


Mr.  Walker  and  Mr.  Bidebotham  for  the  Defendant, 
contended,  first,  that  the  word  of  gift  to  the  testatrix's 
"surviving  brothers  and  sisters,"  referred  to  those  who 
should  be  surviving  at  her  own  death ;  and  therefore  that 
the  gift  took  effect  for  the  exclusive  benefit  of  the  Defend* 
uit  and  his  sister,  who  were  such  survivors;  and,  secondly, 
that  whether  the  words  "  surviving  brothers  and  sisters  " 
referred  to  the  date  of  the  will  or  the  death  of  the  mother, 
or  the  death  of  the  tenant  for  life,  it  was  a  gift  to  a  class 
which  would  enure  for  the.  benefit  of  the  class  within  the 
description,  and  there  would  therefore  be  no  intestacy : 
ViTier  V.  Fromda  (a),  Shuttleworth  v.  Greaves  (6),  Doe  d. 
Stewart  v.  Sheffield  (c),  Lee  v.  Pain  (Benjamin  Moore's 


ArffwnenU 


(a)  2  Cox,  190;  8.  C,  2  Bro. 
C.  C.  668. 


(6)  4  My.  &  Cr.  36. 
(c)  13  East,  626. 


56 


CASES  IN  CHANCERY. 


1853.        case)  (a),  Doe  d  Long  v.  Prigg  (6),  Buckle  v.  Fa/woett  (c), 
Spdrbbll      Taylor  v.  Beverley  (d), 

V, 

Sfurrell. 
Mr.  Rolt  and  Mr.  Baggallay,  for  the  Plamtiff,  relied  upon 

Allan  V.  Gallon  (e),  and  -Ac&ermaw  v.  Burrows  (/).   They 

cited    also   Havergal   v.  Harrison  (g),    WordsworOi   v. 

TFbod  (A),   Martin    v.    Wilson  (i),    and    Neaihway    v. 

jB«ad(Jfc). 

J/?ra23ni.        The  Vice-Chancellor  (after  stating  tihe  terms  of  the 
/iM^nMn^.      bequest  and  the  state  of  the  &mily) :  — 

The  Defendant  raised  two  points  in  support  of  his  claim 
as  the  personal  representative  of  the  deceased,  and  on  be- 
half of  himself  and  his  surviving  sister,  either  of  which 
would  be  sufficient  to  support  the  demurrer.  The  first  con- 
struction for  which  the  Defendant  contended  was,  that  the 
word  "  surviving '^  points  to  the  death  of  the  testatrix,  and 
not  to  the  death  of  the  mother,  who,  had  she  lived,  would 
have  been  tenant  for  life ;  and  in  case  that  construction 
should  fail,  he  contended,  secondly,  that  the  gift  was  a  gift 
to  a  class,  the  only  members  included  in  which,  at  the 
time  of  the  gift  taking  effect^  were  himself  and  his  sister. 
As  I  think  the  Defendant  is  entitled  to  succeed  in  his 
contest  on  the  meaning  of  the  term  "  surviving,'^  it  is  not 
necessary  that  I  should  enter  into  the  consideration  of 
the  several  points. 

I  think  the  word  ''surviving"  in  this  will,  as  applied 
to  the  brothers  and  sisters  of  the  testatrix,  must  mean  ''  sur- 
viving "  at  the  time  of  the  distribution  of  the  ftmd    The 


(a)  4  Hare,  208,  250. 
(6)  8  B.  &  C.  231. 
(c)  4  Hare,  536. 
(rf)  1  CoU.  108. 
{€)  3  Ves.  289,  294. 


(/)  3V.&B.54 
{g)  7  Beav.  49. 
{h)  4  My.  &  Cr.  641. 
(i)  3  Bro.  C.  C.  324. 
\k)  17  Jut.  169. 
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word  was  capable  of  receiving  four  different  constructions, 
which  were  suggested  in  the  argument  Two  of  these  con- 
stmctions  were  favourable  to  the  daim  of  the  Plaintiff — 
first,  that  the  word  "  surviving  *'  had  reference  to  the  date 
of  the  will,  and  is  to  be  construed  with  reference  to  the  fact 
(admitted  on  both  sides)  that  the  testatrix  had  had  another 
sister,  who  was  then  dead,  and  that  she  therefore  then 
nsed  the  word  "  surviving  "  as  descriptive  of  those  who  were 
still  alive ;  and,  secondly,  that  the  word  "  surviving''  referred 
to  the  death  of  her  mother,  the  tenant  for  life  under  her 
bequest^  and  that  as  her  mother  predeceased  her  the  gift 
must  take  effect  as  if  the  six  brothers  and  sisters  living  at 
the  mother's  death  had  been  named  in  the  will  The  two 
other  constructions  of  the  word  are  favourable  to  the  case 
of  the  Defendant^  they  are, — ^first,  that  the  word  must  be 
taken  as  applying  to  the  survivorship  at  the  death  of  the 
testatrix,  wh^i  the  will  takes  effect;  and,  if  not,  secondly, 
that  it  refers,  not  to  the  date  of  the  wiU  or  to  the  time  of 
the  death  of  the  mother,  but  to  the  period  of  distribution 
whenever  that  might  happen,  and  which  in  the  event  was 
at  the  death  of  the  testatrix.  I  think,  as  I  havesaid,  that 
the  last  is  the  true  construction. 

As  to  the  first  construction  suggested,  I  think  it  would 
Bot  be  a  natural  interpretation  of  the  word  to  construe  it 
as  referring  to  the  death  of  a  sister  of  the  testatrix  which 
had  taken  place  before  the  date  of  the  wiU.  In  every  will 
the  testator  must  be  looked  upon  as  contemplating  a  fu- 
tare  distribution  of  his  property.  To  use  the  word  "  sur- 
viving "  in  such  a  sense  would  not  only  be  inoperative  as 
to  any  legal  effect^  but  it  would  be  a  senseless  application 
of  the  word  in  the  ordinary  use  of  language.  In  adoptiag 
sueh  a  view  of  the  meaning  of  the  testatrix,  we  should  sup- 
pose her  emphatically  to  say,  that  she  was  giving  her  pro- 
perty to  living,  and  not  to  deceased  persons.    Such  a  con- 
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struction  was  contended  for  in  Taylor  v.  Beverley  (a). 
There  the  testator  gave  to  his  ''surviving"  children;  and 
it  was  suggested  that  the  gift  should  take  effect  at  the  date 
of  the  will,  with  reference  to  the  fact  that  one  of  his  chil- 
dr^  had  previously  died.  The  Vioe-Ohancellor  Knight 
Bruce  noticed  the  argument^  but  observed  that  such  a 
construction  could  hardly  be  seriously  contended  for.  It 
is  true  the  same  learned  Judge,  in  the  case  of  Neatkway  v. 
Read  (b),  asked  the  question^  whether  Mrs.  Neathway  had 
lost  any  child  at  the  date  of  the  will  f — a  £act  which  did  not 
in  that  case  appear  to  be  ascertained.  But  in  his  judgment 
he  observes,  that,  supposing  for  the  sake  of  the  argument 
that  the  fact  had  been  so,  although  it  added  plausibility  to 
the  argument  in  the  peculiar  form  of  that  will,  it  left  it  a 
matter  of  too  much  doubt  It  would  certainly  be  very  in- 
consistent with  the  legal  construction  of  language — ^a  prin- 
ciple of  which  is  to  give  some  effect  to  every,  word — ^to  sup- 
pose that  the  testatrix  meant  to  say  that  the  gift  was  not 
intended  for  a  deceased  party ;  and  to  adopt  that  construc- 
tion would  lead  to  the  result  of  actually  giving  shares  to 
other  dead  brothers  and  sisters  of  the  testatrix  when  her 
will  comes  to  take  effect 


As  to  the  construction, — ^the  first  of  those  which  are  fa- 
vourable to  the  Defendant's  arguments — ^referring  the  word 
"  surviving "  to  the  time  of  the  death  of  the  testatrix;  it 
seems  to  me  that  of  late  years,  where  there  is  a  tenancy  for 
life  and  a  gift  over  to  other  persons  depending  upon  words 
of  survivorship,  the  Courts  rather  incline  to  ascertain  the 
persons  who  take  in  remainder,  not  by  reference  to  the  de- 
cease of  the  testator  or  testatrix,  but  of  the  tenant  for  life. 
It  has  been  thought  unreasonable  that  the  testator  should 
suppose  the  l^atee  would  die  in  his  lifetime.  I  think  the 
view  taken  in  Grippe  v.  Wolcott  (c)  was  extremely  just; 


(a)  1  Coll.  114. 


(6)  17  Jut.  169.  (c)  4  Madd.  11. 
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and  although  that  has  been  said  to  be  a  bold  decinon,  yet 
many  cages  which  preceded  it  had  taken  the  flame  view. 
The  only  difference  aeems  to  be»  that,  before  the  case  of 
Grippe  v.  Wolcott  (a),  there  had  been  a  general  notion  that 
the  role  was,  that  the  word  "  survive  "  pointed  to  the  death 
of  the  testator,  but  that  particular  cases  might  be  taken 
oat  of  that  general  rule  by  exceptions ;  and  when  at  last 
the  exceptions  grew  up  to  be  numerous^  the  boldness  of 
the  decision  consisted  in  holding  that  there  was  no  such 
general  rule.  I  think  it  better  that  the  Court  should  hold 
tiiat  there  is  no  rule  referring  the  time  of  survivorship 
of  the  legatee  to  the  death  of  the  testator.  The  natural 
inference  is  rather  the  other  way;  and  the  Court  must 
ascertain  the  true  meaning  of  the  testator,  after  looking  at 
evezy  portion  of  his  wilL 
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h,  then,  the  gift  in  this  case  so  limited  that  it  must  take 
effect  in  fstvour  of  the  brothers  and  sisters  who  are  surviv- 
ing at  the  death  of  the  tenant  for  life,  and  do  they  then 
take  immediate  interests  in  the  residuary  personal  estate 
as  tenants  in  common,  so  as  to  create  a  lapse  in  the  event 
of  the  death  of  them  before  the  testator;  or  is  it  not  so 
limited  that  the  gift  will  take  effect  at  the  period  of  distri- 
bution, which  will  be  at  the  death  of  the  tenant  for  life,  if 
there  be  one  living  at  the  death  of  the  testatrix,  or,  if  not, 
at  the  death  of  the  testatrix;  so  that  in  any  event  the  period 
of  distiibution  is  the  time  to  which  the  survivorship  is  to 
be  refenred?  It  appears  to  me  that  the  common-sense 
view,  independent  of  any  technical  reason  for  so  expressing 
it^  ironld  be,  that  when  the  testatrix  was  pointing  out  what 
ahoold  be  done  in  the  distribution  of  her  property,  having 
given  a  life  interest  to  her  mother,  and  then  allotted  out  of 
her  estate  2001.  to  one  party,  and  given  the  rest  to  her  sur- 
^^iving  brothers  and  sisters,  her  words  would  point  natiually 


(a)  4  Madd.  IL 
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to  the  event  of  their  being  alive  at  the  time  when  they 
would  be  entitled  to  receive  the  benefit  of  the  gift  This 
is  in  accordance  with  the  expression  in  the  commencement 
of  Lord  Justice  Knight  Bruce'a  judgment  in  Neathway  v. 
Read  (a):  "Unless  there  be  an  explanatory  context,  this 
must  be  taken  to  mean  children  who  may  be  living  at  the 
death  of  the  survivor  of  Catherine  Necdhway  and  the  tes- 
tatrix, which  survivor  was  Gatheri/ne  Ne(Uhway;"  mean- 
ing clearly  thereby  the  period  of  distribution,  for  the  ex- 
pression is  equivalent  to  "those  who  may  be  surviving 
when  the  event  arises." 


I  was  desirous  of  looking  into  the  authorities  on  this 
pointy  and  I  have  found  one  before  Sir  W.  (hunt,  which 
appears  to  me  to  be  a  stronger  case  than  this:  it  is  DcmieU 
V.  Daniell  (6).  The  words  were  as  strong  as  could  be  con- 
ceived for  the  purpose  of  pointing  out  that  the  survivors 
were  to  be  those  who  were  in  existence  at  the  decease  of  a 
particular  tenant  for  life.  It  was  a  trust,  after  the  death 
of  the  testator's  wife,  to  pay  the  interest  of  a  sum  of  money 
to  his  sister  Jane  for  life;  and  after  her  death,  the  capital 
was  to  be  paid  to  her  two  sons  Ja/mes  and  Francis,  in  case 
they  should  be  alive  at  the  time  of  their  mother's  decease; 
and  if  either  were  then  dead,  the  whole  was  to  go  to  the 
survivor.  The  sister  Jane  died  first,  then  Francis,  and 
then  the  testator's  widow,  leaving  James  surviving;  and  he 
was  held  to  be  entitled  alone,  although  his  brother  i^ra^ici* 
had  survived  his  mother  as  well  as  himself  That  case, 
although  a  little  different  in  the  circumstances,  seems  to 
me  to  be  in  principle  the  same  as  this.  The  testator 
contemplated  that  the  parties  would  die  in  the  order  in 
which  she  named  them.  And  so  here;  the  testatrix  ap- 
parently contemplated  that  her  own  death  would  be  before 
that  of  her  mother.     It  seems  to  me  that  the  period  to 


(a)  17Jur.  169. 


(6)  6  Ves.  297. 
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which  the  word  "surviving*'  refers  is  the  period  when  the 
fund  came  to  be  distributed — when  the  event  has  happened 
which  is  to  guide  the  executors  in  making  distribution. 
On  that  construction  of  the  word  "  surviving  "  I  think  the 
Defendant  is  right,  and  that  there  has  been  in  the  event 
no  intestacy. 

This  view  of  the  case  is  plainly  independent  of  any  con- 
sideration of  the  question  which  was  argued  with  regard  to 
the  effect  of  the  gift  to  a  class,  which  is  a  question  of  diffi- 
culty, mto  the  consideration  of  which  I  do  not  enter. 
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An  arrangement  was  made  for  converting  the  form  of  the 
proceeding  into  a  motion  for  a  decree,  upon  which  a  declar- 
ation of  the  rights  of  the  parties  under  the  will  could  be 
made  in  conformity  with  the  above  judgment. 


DUNN  V.  COX. 


April  25^A. 


1  HE  Plaintiff  was  the  administrator  of  his  brother,  WiU  -A^bill  to  Bofc 

1*         r\  •  •  HBide,  on  the 

fcwm  Dunn,  who  had  been  a  lieutenant  in  her  Majesty's  mund  of 
army,  and  dep6t  paymaster  at  the  time  of  his  death ;  and  pr^ntaSonT 
Messra  Cox  &  Co.,  the  Defendants,  had  been  his  agents.         an  order  in  an 

'  ^  action  at  law 

made  by  con- 

Tbebill  stated  that  Williwra  Dunn  ^eA  in  1840;  and  the  action  and 
that^  in  1846,  on  the  application  of  the  Plaintififfor  an  ac-  p^^tofa 
connt  of  the  property  of  his  brother  come  to  the  hands  of  certain  sum  of 

r     r      J  ^  ^  ^  money  by  the 

the  Defendants,  they  furnished  him  with  an  account,  in  Defendant  to 

the  Phdntiff, 
and  which 
ram  the  Plaintiff  afterwards  accepted: — Held,  to  be  demurrable,  as  it  did  not  state  that  the 
PUintiffwas  ignorant  of  the  alleged  representation  being  fraudulent,  not  only  at  the  time 
of  the  order,  but  at  the  time  he  received  the  money. 

It  appearing  that  a  second  action  had  been  brought  by  the  Plaintiff,  and  had  been  stayed 
by  tbe  Court  of  law,  in  consequence  of  the  consent  order  made  in  the  first  action;  and 
that  the  Plaintiff  had  taken  regular  proceedings  at  law  to  set  aside  the  order  staying  the 
second  action,  but  that  order  had  beoi  sustain^ ;  this  Court  refused  to  aid  a  suit  in  equity 
IvoQgfat  by  the  Plaintiff  by  giving  him  leave  to  amend,  upon  allowing  a  demurrer  to  his 
bill  to  set  aside  the  consent  order  on  the  ground  of  such  alleged  fraud. 
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which  they  admitted  leoeipts  of  monieB  of  the  deceased  to 
the  amount  of  5572.  Is.  2d.,  and  stated,  on  the  debtor  side 
of  the  account,  payments  or  charges  to  the  amount  of 
3572.  58.  2d.,  leaving  a  balance  of  1992.  16&;  that  the 
Plainti£^  having  obtained  letters  of  administration  of  the 
estate  of  his  brother,  applied  to  the  Defendants  for  pay- 
ment of  such  balance ;  and  payment  having  been  refused,  he 
took  proceedings  at  law  against  them  to  recover  it,  and  ulti- 
mately the  following  order  of  the  Court  of  Exchequer  was 
made  in  his  action: — 


"  Dunn  v.  Cox  and  Others.— Tiunitt  Term.— 10  Vicr. 

**  Saturday,  the  I2th  of  June,  1847. 

''  Upon  reading  the  rule  made  in  this  cause  of  the  20th 
day  of  April  last,  and  upon  hearing  of  Mr.  MartiTi,  as 
counsel  for  the  Plaintifif,  and  of  Mr.  Attorney-General,  as 
counsel  for  the  Defendants,  it  is  ordered  by  consent^  that 
the  said  rule  be  discharged,  and  that  no  further  proceedings 
be  taken  herein;  and  further,  that  the  Defendants  do  pay 
to  the  Plaintiff  the  sum  of  1502.,  in  full  of  all  demands  for 
debt  and  costs  in  this  action,  or  on  any  other  account 
whatsoever. 

"  By  the  Court" 

The  bUl  stated  that  the  order  was  made  and  taken  with- 
out the  Plaintiff's  authority  or  consent;  that,  however,  the 
Plaintiff  received  the  1502.,  and  also  the  102.  which  the  De- 
fendants had  previously  paid  into  Court  in  the  action;  and 
then  followed  these  statements: — 


.  Paragraph  7. — ^That,  since  the  order  of  the  12th  of  June, 
1 84f7,  was  made,  the  Plaintiff  has  discovered,  as  the  fact  is, 
that  the  said  account  delivered  to  him  by  the  Defendants 
was  false  and  fraudulent,  and  that  the  several  sums  therein 
mentioned  on  the  debtor  side  thereof  never  were  paid  by  the 
Defendants,  or  allowed  to  or  on  account  of  William  DunUy 
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or  dealt  with  in  the  maimer  stated  in  the  said  acoomit ;  but  ^  1863. 
the  same  have  always  remained,  and  still  remain,  in  the 
hands  of  the  Defendants,  who  wilfully  and  fraudulently  re- 
presented the  amount  thereof  to  have  been  paid  on  account 
of  William  Dunn,  well  knowing  that  they  had  not  been 
paid,  or  in  any  manner  applied  for  the  benefit  of  his  estate, 
aod  that  all  his  regimental  debts  had  been  fully  paid  by  the 
committee  appointed  for  that  purpose,  and  that  the  sum 
paid  into  their  hands  was  to  be  paid  over  to  the  legal  re- 
presentative. 

Paragraph  8. — ^The  PlaintifiF,  having  so  discovered  the 
said  fraud  of  the  Defendants,  on  the  11th  of  November, 
1852,  commenced  a  second  action  against  them  in  the  Ex- 
chequer of  Pleas,  to  recover  from  them,  as  administrator  of 
his  said  brother,  the  sum  of  800{. ;  but,  on  the  production 
by  the  Defendants  of  the  said  order  of  the  12th  of  June, 
1847,  and  upon  proof  of  the  bringing  of  the  previous  action 
by  the  PlaintiflT,  an  order  was  made  in  the  said  last-men- 
tioned action,  dated  the  23rd  of  November,  1852,  staying 
ail  further  proceedings  therein,  and  the  Plaintiff  has  taken 
regular  proceedings  to  discharge  the  said  order;  but  the 
Court  of  Exchequer  has  refused  to  discharge  the  sam& 
The  Plaintiff,  therefore,  is  unable  to  proceed  in  a  Court  of 
law  to  try  his  right  as  against  the  said  Defendants,  to  re- 
cover fix)m  them  the  assets  of  William  Dunn,  come  to 
their  hands  as  his  agents,  and  can  have  no  relief  in  the 
premises  except  in  a  Court  of  equity. 

The  bill  prayed  an  account  of  the  assets  of  William 
Dunn  come  to  the  hands  of  the  Defendants  as  his  agents, 
and  of  what  had  become  of  such  assets;  and  that  the  De- 
fendants, if  necessary,  might  be  restrained  from  setting  up 
or  using,  in  the  action  commenced  by  the  Plaintiff  on  the 
nth  of  November,  1852,  the  order  of  the  12th  of  June, 
1847,  or  any  receipt  given  by  the  Plaintiff  in  respect  of  the 
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said  sum  of  160Z.,  or  the  said  order  of  the  23rd  of  March, 
1852,  staying  the  proceedings  in  the  said  action,  the  Plain- 
tiff undertaking  to  give  credit  in  the  action  for  the  1602. 


Aiytment.  The  SoUdtoT-General  and  Mr.  Wickena  for  the  Defend- 
ants, in  support  of  the  demurrer,  contended,  first,  that  the 
bill  did  not  aver  that  the  Plaintiff  was  not  fully  aware  of 
the  grounds  on  which  he  now  sought  to  open  the  account 
at  the  time  he  received  the  1602.,  although  it  averred  that 
he  had  made  the  discovery  since  the  order  was  made ;  and 
that  the  bill,  therefore,  did  not  state  a  case  upon  which,  if 
proved,  the  Plaintiff  would  be  necessarily  entitled  to  relief; 
and,  secondly,  that  the  case  stated  was  one  in  which,  if  the 
Plaintiff  could  shew  sufficient  merits,  it  was  perfectly  com- 
petent for  the  Court  of  Exchequer  to  relieve  him  by  allow- 
ing the  action  to  proceed.  This  Court  would  not  interfere 
with  the  power  which  the  Court  of  Exchequer,  or  any  other 
Court,  exercised  over  its  own  proceedings  in  staying  actions 
brought  before  it:  Cocker  v.  Tempest  (a), 

Mr  Daniel  and  Mr.  Drewry  for  the  bilL — The  bill  is 
founded  on  the  common  equity  of  relieving  against  fraud, 
and  it  is  perfectly  unimportant  whether  the  fraud  be  effected 
by  means  of  the  machinery  of  a  Court  of  justice  or  other- 
wise. The  Plaintiff  was  induced  to  accept  the  terms  speci- 
fied in  the  order  of  the  Court  of  Exchequer  in  June,  1847, 
by  the  misrepresentation  of  facts,  the  truth  of  the  matter  in 
question  being,  at  the  same  time,  within  the  knowledge  of 
the  parties  making  the  representation.  If  the  case  at  law 
had  been  carried  fiirther,  and  there  had  been  a  verdict  and 
judgment,  instead  of  a  mere  consent  order,  the  Court  would 
nevertheless  have  relieved  the  Plaintiff  in  such  a  case. 
This  is  expressly  laid  down  by  Lord  Hard/wicke,  in  WU- 


(rt)  7  M.  &  W.  502. 
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li(vm8  V.  Lee{a),  where  he  says,  "As  to  relieving  against  1853. 
verdicts  for  being  contrary  to  equity,  these  cases  are,  where 
the  Plaintiff  knew  the  fact  of  his  own  knowledge  to  be 
otherwise  than  what  the  jury  find  by  their  verdict,  and  the 
Defendant  was  ignorant  of  it  at  the  trial;  as  where  the 
Plaintiff's  action  might  be  for  a  debt,  and  the  Defendant, 
after  the  verdict,  discovers  a  receipt  for  the  very  demand  in 
the  action:  here  the  Court  would  relieve."  The  principle  ifi 
the  same,  whether  the  Plaintiff  or  Defendant  be  prejudiced 
by  the  fraud  But  the  order  made  in  this  case  cannot  be 
placed  as  high  as  a  judgment,  and  would  not  be  admitted 
in  this  Court  as  concluswe:  Samuda  v.  FurtadoQ)).  The 
circumstance  of  the  matter  having  been  before  the  Court  of 
Exchequer,  and  of  that  Court  having,  on  the  ground  of  the 
consent  order,  stayed  the  proceedings  in  the  second  action, 
does  not  constitute  any  impediment  to  the  ordinary  juris- 
diction of  this  Court  on  the  same  matters.  The  jurisdiction 
of  the  Court  in  circumstances  of  that  nature  was  recently 
afiSbrmed  in  a  much  stronger  case  than  the  present,  in  which 
an  application  was  made  to  restrain  execution  upon  a  judg- 
ment against  a  Defendant  at  law,  on  the  ground  of  a  subse- 
quent release  by  the  Plaintiff  at  law  of  his  claims  under  the 
judgment,  for  a  valuable  consideration  paid  by  the  Defendant 
at  law,  notwithstanding  that  a  rule  obtained  by  the  Defend- 
ant at  law  to  set  aside  the  judgment  on  the  ground  of  such 
subsequent  release  had  been  discharged,  and  notwithstanding, 
also,  that  a  writ  of  audita  querela,  on  the  same  ground,  had 
been  set  aside  by  the  Qoxxrt  of  law :  Willia/me  v.  Roberts  (c). 
The  application  failed  on  the  merits,  but  the  jurisdiction  was 
considered  to  be  clear,  although  the  same  point  had  been 
twice  tried  at  law,  once  on  the  rule  to  set  aside  the  judg- 
ment, and  again  on  the  rule  to  set  aside  the  writ.  The  stay 
of  proceedings  by  the  Court  of  Exchequer  was  not  accu- 
rately described  as  a  mere  rule  or  order  made  by  that  Court, 

(a)  3  Atk.  223.       '     (h)  3  Bro.  C.  C.  72.  (c)  8  Hare,  315. 
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with  regard  to  its  own  process,  as  in  the  case  oif  Cocker  v. 
Tempest.  By  the  effect  of  the  Common  Law  Procedrae 
Act  (15  &  16  Vict.  c.  76),  a  226,  the  rule  of  one  Court 
made  in  the  action  operated  as  a  bar  to  the  proceedings  in 
any  other  Court  of  law,  and  it  therefore  left  the  Plaintiff 
without  remedy  except  in  equity.  The  mere  omission  to 
state  in  the  bill,  that  the  fraudulent  representation  of  the 
Defendants  was  not  known  to  the  Plaintiff  between  the 
time  when  the  order  was  made  and  the  time  when  160i. 
was  received,  if  it  be  material,  is  an  accidental  omission 
which  may  be  corrected  by  amendment 


The  Vice-Chancellor  said,  that  the  consent  order  made 
by  the  Court  of  Exchequer  in  1847,  had  the  effect  of  a 
general  release  of  the  Defendants  in  respect  of  the  Plain- 
tiff's claim;  and  that^  such  being  the  case,  the  Plaintiff 
was  bound  to  shew  by  his  bill,  that  he  did  not  know  of  the 
grounds  now  alleged  for  setting  aside  the  order  at  die  time 
he  received  the  1601.  The  bill  did  not  state  that  he  was 
not  then  aware  of  the  facts,  and  therefore  the  demurrer 
must  be  allowed.  Upon  tins  pointy  however,  the  Court 
might  give  the  Plaintiff  leave  to  amend.  Assuming  the 
consent  order  to  be  equivalent  to  a  release,  and  that  the 
Court  of  Exchequer  would  try  the  question,  whether  that 
release  had  or  had  not  been  obtained  by  fraud,  it  might  not 
therefore  follow  that  this  Court  would  not  exercise  its  con- 
current jurisdiction  on  the  subject 


The  Solicitor-OeTieral  in  reply  submitted,  that  it  was  not 
a  case  in  which  the  Comt  would  encourage  litigation,  by 
giving  the  Plaintiff  leave  to  amend  his  bilL  If  the  Plaintiff 
had  any  distinct  or  intelligible  grounds  for  his  allegation, 
he  would  not  have  confined  himself  to  a  vague  and  general 
statement,  that  the  account  rendered  by  the  Defendants 
had  been  falae  or  fraudulent,  but  would  have  mentioned 
some  fact  upon  which  he  rested  the  charge.     However,  the 
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allegation  must  be  taken  as  it  stood;  and  to  what  did  it 
amount?  The  Plaintiff  brought  his  action,  to  which  the 
Defendants  pleaded.  That  plea,  whatever  it  was,  was  put 
in  by  the  De£^dants  at  their  peril  The  parties  were  at 
ann's  length,  and  the  Plaintiff  might  have  put  the  Defend- 
ants on  the  proof  of  the  fects  which  they  had  pleaded.  If 
they  had  failed  to  prove  them,  the  Plaintiff  would  have  re- 
covered. The  Plaintiff,  instead  of  requiring  the  Defend- 
ants to  vouch  their  discharge,  chose  to  accept  a  sum  of 
money,  and  give  them  a  release;  and  now  he  came  into 
equity  to  set  aside  iJiat  release,  averring,  in  substance,  no- 
thing more  than  that  the  Defendants,  if  the  case  had  ^one 
to  trial,  could  not  have  proved  their  plea.  No  Court,  either 
of  law  or  equity,  would  permit  a  case  to  be  re-<^ned  on  such 
a  ground.  No  doubts  equity  had  jurisdiction  in  every  species 
of  fraud;  but  if  a  question  of  firaud  had  been  brought  be- 
fore another  Courts  having  concurrent  jurisdiction  to  deal 
with  it,  and  had  there  been  decided,  this  Court  would  not 
entertain  a  suit  for  the  trial  of  the  same  question.  That 
the  question  of  fraud  had  been  distinctly  tried  in  the  Court 
of  Exchequer  must  be  inferred  from  the  allegation  in  the 
bill,  that  "  the  Plaintiff  has  taken  regular  proceedings  to 
discharge  the  order  "  staying  his  second  actioa  The  ques- 
tion whether  the  former  gtAqx  had  be^i  obtained  by  fraud 
would  necessarily  have  been  the  principal  issue  in  the  "  re- 
gular "  proceedings  to  which  the  Plaintiff  refers,  and  the 
refusal  of  the  Court  to  discharge  their  order  is  a  decision 
gainst  him. 


1853. 


AvgnoietUt 


VICE-CHANCELLOR : — 

The  demurrer  must  be  allowed  on  the  ground  which  I 
haye  stated;  but  I  entertained  some  doubt  whether  1 
should  not  give  the  Plaintiff  leave  to  amend.  On  the 
merits,  the  bill  certainly  presents  the  most  shadowy  case 
which  can  be  imagined.  Except  in  the  seventh  paragraph, 
there  is  no  ground  stated  for  getting  rid  of  the  effect  of  the 

f2 
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consent  order.  It  comes  to  this,  that,  the  Plaintiff  hav- 
ing given  a  general  release  on  an  account  presented  to  him, 
he  now  seeks  to  open  that  release.  He  does  not  by  his  bill 
quarrel  with  any  of  the  items  on  the  receipt  side  of  the 
account.  The  seventh  paragraph  complains  of  errors  or 
misrepresentations  only  on  the  payment  side,  therefore  I 
must  consider  that  the  entries  on  the  receipt  side  are  correct 
and  sufficient  I  am  not  prepared  to  say  that  a  bill  might 
not  be  filed  in  this  Court  to  open  the  transactions  in  a  case 
where  an  action  had  been  brought,  and  the  Plaintiff  in  the 
action  had  been  induced  to  accept  a  sum  of  money  by  the 
production  of  an  account  which  he  afterwards  found  to  be 
false;  but  the  case  made  by  this  bill  is,  that,  having  dis- 
covered the  alleged  fraud,  the  Plaintiff  brought  a  second 
action  in  1852  for  800Z.:  the  action  thus  brought  could 
not  have  been  merely  in  respect  of  the  items  objected  to  in 
the  former  accoimt  rendered  by  the  Defendants,  but  it 
must,  from  its  amount,  be  founded  on  the  general  claims  of 
the  Plaintiff  against  the  Defendants.  Now  it  would  clearly 
have  been  competent  to  the  Plaintiff  to  proceed  in  this  ac- 
tion unless  the  order  in  the  former  action  had  been  held  to 
amoimt  to  a  general  release.  The  existence  of  that  release 
was  the  only  suggested  ground  on  which  the  action  could 
be  stayed  The  answer  of  the  Plaintiff  would  obviously  be, 
that  this  release  was  given  upon  the  faith  of  a  statement  by 
the  Defendants  in  which  he  reposed  confidence,  and  which 
they  knew  to  have  been  imtrue,  but  yet  did  not  undeceive 
him.  The  question,  whether  the  Plaintiff  was  under  the 
circumstances  bound  by  the  release,  would  therefore  be  the 
question  directly  in  issue  before  the  Court  of  Exchequer. 
I  think,  from  the  allegation  in  the  eighth  paragraph  of 
the  bill,  that  the  Plaintiff  has  taken  all  regular  proceedings 
to  set  aside  the  order  staying  his  action,  I  must  infer  that 
he  has  brought  before  the  Court  the  case  on  which  he  relies 
for  getting  rid  of  the  effect  of  the  consent  order;  and  that 
the  Court  of  Exchequer  has  determined  that  there  is  no 
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soffident  case  for  opening  the  account  Although  this  1853. 
Court  has,  no  doubt,  concurrent  jurisdiction  in  cases  of  fraud, 
yet  where  the  question  of  fraud  has  been  carried  before 
another  Court  and  that  Court  has  in  its  view  of  the  merits 
of  the  case  detennined  that  the  consent  order  which  was 
made  in  the  former  action  ought  to  stand,  I  do  not  think  it  is 
a  case  in  which  this  Court  should  give  any  extraordinary  as- 
sistance to  the  institution  of  a  new  suit,  and  I  do  not  think 
therefore  that  the  case  is  one  in  which  I  ought  to  give 
leave  to  amend. 


Judgmeni, 


BRIGGS  V,  CHAMBERLAIN.  May  4th  d: 

TbOMAB  pick,  by  his  will  dated  in  1841,  after  mak-  Theintewstof 
ing  certain  devises  and  bequests,  gave,  devised,  and  be-  J^^^*  in  the 

queathed  certain  hereditaments  and  all  other  his  real  es-  proceeds  of 
*  ,  real  estate, 

tate  not  therein  otherwise  disposed  of,  and  dso  his  residu-  devised  by  the 

aiy  pasonal  estate,  to  Joseph  Charaberlain  and  others,  up-  which  she 

entrust  to  sell  and  dispose  of  the  real  estate,  and  get  in  and  ^teresTupon 

convert  into  money  the  personal  estate  not  consisting  of  mo-  tru«t  for  sale, 

ney,  and  thereout  to  pay  the  costs  of  such  sale,  and  his  debts  by  her  deed 

and  funeral  and  testamentary  charges  and  expenses,  and  the  ^t^owledged 

pecuniary  legacies  therein  mentioned:  and  as  to  the  residue  according  to 

.  the  proYisions 

of  such  money  upon  trust  to  invest  the  same  in  or  upon  par-  of  the  stat.  8 
liamentary  stocks,  or  public  funds,  or  other  government  or  74,  for  abolish- 
real  securities  and  to  pay  and  apply  the  interest,  dividends,  J^foyorierimd 

and  annual  produce  of  the  said  stocks,  funds,  and  securities  substituting 
t  i,        t      -I         n  •  !•  11     Dttoie  simple 

unto  and  for  the  benefit,  mamtenance,  education,  and  ad-  modes  of  con- 

vancement  of  all  and  every  the  children  and  child  of  the  tUerswJhln^ 

testator's  late  nephew  John  Exton  North,  who  might  be  ^^^^  ^  '^ 

.     *  ,  ^  °  possession  or 

faving  at  the  time  of  his  (the  testator's)  decease,  in  such  reversion,  and 
manner,  shares,  and  proportions  as  the  trustees  should  think  ^e  of  the  ^ 
6t,  until  the  youngest  of  such  children  should  attain  his  J^^enot^^^ 

made. 
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l8o3.  or  her  age  of  twenty-one,  and  upon  his  or  her  attaming 
BiiuxM  twenty-one,^  upon  trust  to  pay  and  assign  the  whole  of  the 
said  residuaiy  trust  monies  unto  all  and  every  such  chil- 
dren of  his  said  nephew,  and  to  the  issue  of  such  as  should 
be  dead  leaving  issue  then  living,  such  children  and  issue, 
if  more  than  one^  to  take  in  equal  shares  as  tenants  in 
common ;  and  in  case  any  one  or  more  of  the  sons  or  son 
of  his  said  nephew  John  Exton  North  should  die  under 
twenty-one  without  issue  him  surviving,  or  being  a  daugh- 
ter or  daughters  under  the  age  of  twenty-one  years  and 
without  having  been  married,  then  the  testator  directed 
that  the  share  or  shares  of  him,  her,  or  them  so  dying, 
as  well  original  as  accruing,  should  go  and  be  paid  to  the 
survivoir  or  survivors  of  them  the  said  children  and  the 
issue  of  the  deceased  children  as  aforesaid.  And  the  tes- 
tator thereby  empowered  his  trustees,  at  their  absolute  dis- 
cretion, to  postpone  the  sale  of  his  real  estate ;  but  he  de- 
clared, that  such  postponement  should  not  prevent  it  from 
being  deemed  to  have  the  character  and  quality  of  per- 
sonal estate  ingimediately  after  his  (the  testator's)  decease, 
and  he  directed  that  the  rents  should  in  the  meantime  go 
in  the  same  manner  as  the  annual  income  of  the  produce 
of  the  sales  thereby  directed  would  have  gone. 

The  testator  died  in  April,  1842,  leaving  seven  children 
of  his  nephew  John  Exton  Nmih  surviving.  Mary^  one 
of  the  children,  in  1833  intermarried  with  the  Defendant 
Samuel  Street  By  an  indenture,  dated  the  12th  of  Feb- 
ruary, 1846,  made  between  Samuel  Street  and  the  said 
Mary  his  wife  of  the  one  part,  and  the  Plaintiff  WiUiaw, 
Briggs  of  the  other  part,  (and  which  said  indenture  was  by 
the  said  Mary  duly  acknowledged  according  to  the  provi- 
sions of  the  Act  of  Parliament  for  abolishing  fines  and  re- 
coveries (a) ),  all  the  part  and  share  of  them  the  said  Samud 

(o)  SUt.  3  k  4  Will,  4,  r.  74. 
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Street  and  Mary  his  wife,  or  either  of  ihem,  of  and  in  the        1853. 
residuary  real  and  personal  estate  of  the  said  testator,        bbiggs 
were  assigned  by  the  said  Sarauel  Street  and  Mary  his  cjj^j(b"Jrijlik 
wife  unto  the  said  WiUiam  Briggs,  his  executors,  admi- 
nistrator^ and  assigns,  for  securing  the  repayment  to  the 
8aid  WiUiam  Briggs,  his  executors,  administrators,  and 
assignfi^  of  the  sum  of  400^.  and  interest    The  deed  con- 
tamed  a  covenant  by  Samiuel  Street  to  pay  the  piemiums 
upon  two  poUcies  of  insurance,  with  liberty,  in  case  of  de- 
&alt^  that  the  said  WiUiam  Briggs  should  pay  the  pre- 
miums and  hold  the  mortgage  deed  as  a  security  for  their 
repayment  to  him  with  interest    Notice  of  the  incum- 
bcance  was  given  to  the  trustees  and  executors. 

A  subsequent  mortgage  of  the  interest  of  Samuel  Street 
and  Mary  his  wife  in  the  residuary  estate  of  the  testator 
was  made  in  March,  1847,  to  Jamss  Spa/tUng,  which  secu- 
rity was  afterwards  assigned  to  James  Moss  Sparling, 

In  November,  1847,  a  fiat  in  bankruptcy  issued  against 
Samud  Street. 

Some  portions  of  the  real  estate  devised  by  the  will  of 
the  testator  to  the  children  of  his  nephew,  John  Exton 
North,  had  been  sold  by  the  trustees  before  the  institution 
of  the  suit,  and  other  parts  of  that  estate  were  sold  before 
the  Master  under  the  decree  in  this  cause.  The  personal 
estate  was  exhausted  in  the  payment  of  debta 

The  bm  was  filed  in  1848  by  the  Plaintiff,  WiUiam 
Briggs,  against  the  trustees  and  executors  of  the  testator, 
and  also  against  the  other  incumbrancers  on  the  interest  of 
Samud  Street  and  Mary  his  wife  in  the  testator's  estate, 
and  the  other  residuary  legatees  of  that  estate,  for  the  exe- 
cution of  the  trusts  of  the  will,  and  the  transfer  to  him  (the 
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1853.        PlaintiflF)  of  the  interest  of  Samuel  Street  and  Mary  his 
Bbiogs       wife  therein. 

V. 

ClIA.UBEIlLAI2f. 


Argumtnt. 


Mr.  Olaase  and  Mr.  Smythe  for  the  Plaintiff,  addressed 
themselves  to  the  argument  in  support  of  the  title  of  the 
Plaintiff  under  the  assignment  to  him  of  the  12th  of 
February,  IS-iB,  and  by  virtue  of  the  acknowledgment  of 
Mary  the  wife,  made  according  to  the  Act  3  &  4  Will.  4, 
c.  74,  for  abolishing  fines  and  recoveries.  They  relied  on 
the  74th  section  of  that  Act,  as  aided  also  by  the  interpreta- 
tion of  the  words  "lands"  and  "estate"  given  by  the  Ist 
section.  They  also  cited  May  v.  Roper  (a),  Forbes  v. 
Adam8(b\  Duherley  v.  Day{c\  Goodrick  v.  8hotboU(d), 
Dorme  v.  Hart  (e),  Doe  d  Sliaw  v.  Steward  (/),  Pearson 
V.  LaTie  {g)y  Cases  and  Opinions  of  Eminent  Lawyers,  LondL 
1791,  vol.  2,  p.  117,  and  HuTiter  v.  JuddQi). 

Mr.  Sparling  for  the  second  mortgagee,  whose  assign- 
ment was  not  acknowledged,  submitted  that  it  was  never- 
theless a  valid  charge  on  the  equitable  interest  of  SaTYiud 
Street,  and  Mary  his  wife  imder  the  will 

Mr.  Rogers  for  the  assignees  of  Samuel  Street 

Mr.  BaggaUay  for  Mary  Street^  the  wife,  and  her  chil- 
dren, submitted  that  the  will  of  the  testator  operated  as  a 
complete  conversion  of  the  real  estate  into  money;  and 
that  being  in  the  state  of  money,  according  to  the  express 
will  of  the  testator,  and  in  fact  the  acknowledgment  under 
the  Fines  and  Recoveries  Act  could  not  be  of  any  avail. 

(a)  4  Sim.  360.  (/)  1  Ad.  &  E.  300. 

(6)  9  Sim.  462.  (^r)  17  Ves.  101. 

(c)  16  Beav.  33.  {h)  Before  the  Yice-Chancellor 

(cO  Prec.  Cha.  333.  of  Enffland.    Cited  from  a  MS. 

le)  2  Ru88.  &  My.  3C<^.  note  of  Mr.  Shapier. 


CASES  IN  CHANCERY. 


73 


Argument. 


He  relied  on  Hobby  v.  AUen  (a),  Stiffe  v.  Everett  (6),  Clark 
V.  CooA:  (c).  There  was  also  this  distinction  between  the  case 
of  May  V.  Roper  and  the  present  case,  that  the  one  was  a  chj^Julaiw. 
reversionaiy  interest  and  the  other  an  interest  in  possession, 
and  that  in  the  former  there  was  a  positive  direction  to 
sell  without  any  discretion  being  left  in  the  trustees  to 
defer  the  sale.  The  same  diflference  in  the  &cts  distin- 
guished this  case  from  that  of  Forbes  v.  Adams.  They 
were  cases  in  which  there  was  indeed  a  power  to  sell,  but 
without  any  distinct  trust  for  sale. 


Hr.  RusseU  and  Mr.  Fleming  for.  the  executors. 

Vicb-Chancellor  : — 

The  question  which  was  reserved  for  the  decision  of  the      Judgment. 
Court  was,  whether  the  conveyance  by  a  married  woman  of 
her  interest  in  real  estate  devised  for  sale  by  the  will  under 


(a)  ated  from  15  Jar.  835. 
Thiji  cue,  from  the  ooincidenoe 
in  date,  and  in  the  names  of  the 
parties^  seema  to  be  the  aame 
cue  irhlch  ia  reported  in  4  De 
6.  &  S.  289,  under  the  name  of 
Hobby  T.  Collins.  There  ia,  how- 
e?er,  a  material  difference  in'  the 
two  representations  of  what  fell 
from  the  Vice-Chancellor.  Ac- 
cording to  the  report  of  the  caae 
in  the  Jnrist  (vol.  16,  p.  836), 
which  was  the  report  brought 
hefore  the  Coart  in  the  principal 
ease,  the  judgment  of  Sir  J.  L. 
Knight  Bruee,  Y .  C,  was  in  the 
following  words :  "  The  object 
of  this  petition  is  the  rever- 
sionary interest  of  a  married 
woman  in  a  sum  of  money 
charged  on  land.  I  think  that 
the  married  woman  can  do  no 


act  to  affect  anch  an  interest 
during  the  life  of  the  tenant  for 
life.  This  does  not  come  new 
upon  me.  It  is  a  point  upon 
which  my  mind  has  long  been 
made  up.  I  must  dismiss  the 
petition."  In  4  De  O.  &  S.  291, 
the  judgment  of  his  Honor  ia 
thus  given :  "  It  appears  to  me 
doubtful,  at  least,  whether  Mrs. 
Ilodge^  right  to  her  250^.  will  be 
affected  by  what  has  been  done, 
if  she  shall  become  a  widow  in 
her  mother*s  lifetime.  The  point 
is  not  new  to  me,  as  I  have  had 
occasion  more  than  once  to  think 
of  it.*'  It  would  appear  that  the 
report  in  the  Jurist  is  inaccu- 
rate, at  least  in  stating  that  his 
Honor  dismissed  the  petition. 

(6)  1  My.  &  Cr.  37. 

(c)  3  De  G.  &  S.  333. 


V. 

Chaxbk&laih. 
Judgment 
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1863.  ivhi(^  the  interest  ariseB^  was  sufficient  to  pass  such  in- 
Brioob  terest  The  Act  for  the  Abolition  of  Fines  and  Becoveries, 
and  for  the  Substitution  of  more  simple  Modes  of  Assur- 
ance (a),  was;  as  it  appears  to  me,  not  only  intended  to 
embrace  an  interest  of  this  kind,  but  does  by  its  express 
words  include  it  The  interpretation  clause  (6),  by  which 
the  Act  is  introduced,  points  out  to  what  the  Act  is  to  ex- 
tend Under  the  word  '*  land"  it  would  appear  that  the 
Legislature  designed  that  every  possible  description  of  real 
estate  should  be  included,  and  the  definition  of  the  word 
"  estate"  is  not  less  comprehensive.  The  word  estate,  it  is 
said,  ''shall  extend  to  an  estate  in  equity  as  well  as  at  law, 
and  shall  also  extend  to  any  interest,  charge,  lien,  or  incum- 
brance in,  upon,  or  afiecting  land,  either  at  law  or  in 
equity,  and  shall  also  extend  to  any  interest,  charge,  lien,  or 
incumbrance  in,  upon,  or  affecting  money,  subject  to  be  in- 
vested in  the  purchase  of  land."  Words  could  scarcely  be 
found  more  general  in  operation  or  more  clearly  expressed 
than  the  first  words  of  this  interpretation  clause^  which 
define  the  word  to  mean  ''an  estate  in  equity  as  well  as  at 
law."  That  the  Act  was  intended  to  have  full  and  ample 
operation  in  the  case  of  a  married  woman,  is  clear  upon 
the  77th  section,  which  enacts  that  it  shall  be  lawful  for 
every  married  woman,  in  every  case  but  that  of  a  tenant  in 
tail,  by  deed  "  to  dispose  of  lands  of  any  tenure,  and  money 
subject  to  be  invested  in  the  purchase  of  lands,  and  also  to 
dispose  of,  release,  surrender,  or  extinguish  any  estate  which 
she  alone,  or  she  and  her  husband  in  her  right,  may  have 
in  any  lands  of  any  tenure  or  in  any  such  money  as  afore- 
said." These  words,  therefore,  enable  a  married  woman,  by 
her  deed  acknowledged  according  to  the  provisions  of  the 
Act,  to  dispose  of  any  interest  in  land  either  at  law  or  in 
equity,  or  any  charge,  lien,  or  incumbrance  in  or  upon  or 
affecting  land,  either  at  law  or  in  equity.      Now,  what  is 

(a)  3  &  4  Will.  4,  c  74.  (6)  Sect.  1. 
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the  property  in  question?  It  is  an  interest  in  land  which 
has  been  given  by  the  will  of  the  testator  to  a  lady  who  has 
executed  a  disposition  under  this  Act  The  argument  p^,^^,,^^ 
which  has  been  addressed  to  the  Court  against  giving  effect  ,^~T. 
to  the  disposition  so  made  has  been^-rthat,  as  the  land  was 
directed  by  the  will  to  be  and  has  been  converted  into 
money,  the  Court  will  regard  it  as  money  only,  and  there- 
fore as  a  species  of  property  which  could  not  be  disposed 
of  by  means  of  a  fine,  and  cannot  now  be  disposed  of  by 
any  conveyance  substituted  for  a  fine.  I  should  have 
had  no  doubt  or  hesitation  in  saying  that  the  interest  of 
this  lady  under  the  will  of  the  testator  might  be  difh 
posed  of  by  deed  executed  and  acknowledged  according  to 
the  Act^  if  it  had  not  been  for  the  case  oi Hobby  y.  AUen(a)y 
in  which  the  then  Yice-Chancellor  Knight  Bruce  is  re- 
ported to  have  oome  to  a  different  conclusion.  This  decision 
directly  conflicts  with  the  case  of  Mcuy  v.  Roper  (b).  I 
cannot  distinguish  the  two  cases.  A  difference  suggested 
is^  that  in  one  case  the  interest  was  reversionary;  but  the 
question  does  not  turn  on  the  difference  between  an  interest 
in  possession  and  an  interest  in  reversion.  The  question  is,  * 
whether  it  is  an  interest  in  land  which  can  pass  by  a  fine, 
or  by  a  deed  having  a  like  effect 

In  May  v.  Roper  there  was  a  devise  of  real  estate  in 
trust  for  sale,  and  out  of  the  proceeds  to  set  apart  2000{. 
for  the  testator's  widow  for  her  life,  and  to  invest  the  residue 
until  the  eldest  of  the  testator's  children  should  attain 
twenty-one,  or  marry  with  his  wife's  consent,  and  then  to 
divide  the  principal  monies  into  as  many  shares  as  there 
were  children;  and  he  directed  that  the  shares  should  be 
paid  to  them  as  they  respectively  attained  twenty-one,  or 
married  with  such  consent ;  and  after  the  decease  of  his  wife 
he  directed  that  the  200.02.  should  be  divided  in  the  same 

(a)  15  Jut.  835.     See  n.  (a),  p.  73,  ante.  (h)  4  Sim.  360. 
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manner  as  the  residue.     The  testator  left  his  widow  and 
five  children;  and  the  widow  afterwards  devised  a  messuage 
«       ••  to  her  executors  in  trust  for  sale,  and  to  invest  the  proceeds 


JudfftMtU, 


and  her  residuary  personal  estate  upon  trust  for  the  chil- 
dren, and  pay  one-fifth  to  them  respectively  as  they  should 
attain  twenty-one.  Both  wills  directed  that  the  real  estate 
should  be  absolutely  converted  The  real  estate  was  sold, 
either  wholly  or  partly,  under  the  decree  in  the  suit  All 
the  children  attained  twenty-one,  and  one  of  the  daughters 
and  her  husband  executed  a  mortgage  of  her  share  and 
interest  in  the  monies  produced  from  the  real  and  personal 
estate  under  both  wills,  and  covenanted  to  levy  a  fine  of  the 
share  and  interest  thereby  assigned,  and  the  fine  was  levied 
accordingly.  The  Vioe-Chancellor  of  Engla/nd  held,  that 
the  fine  barred  the  wife  of  all  the  interest  that  she  could 
derive,  either  from  the  land,  or  the  proceeds  of  the  sale  of 
it  His  Honor  referred  to  the  case  of  Ooodrick  v.  Shoir 
boU  (a),  in  which  perhaps  the  question  did  not  so  distinctly 
arise,  as  in  the  case  then  before  him.  There  is  then  the  case 
of  Hunter  v.  Judd  before  the  same  learned  Judge,  which 
was  cited  from  Mr.  Shapter's  note,  and  in  which  it  was  held 
that  the  fine  bound  the  interest  of  the  wife  in  the  freehold 
and  leasehold  estate  to  which  the  married  woman  was  en- 
titled. Next,  there  occurs  the  case  o{ Forbes  v.  Adams  (6), 
in  which  the  property  that  passed  by  the  fine  was  clearly  in 
the  shape  of  money.  It  was  money  which  was  subject  to  a 
direction  to  be  laid  out  in  land,  and  which  money  was  the 
proceeds  of  a  charge  created  on  an  estate  in  Jamaica,  The 
acknowledgment  of  the  mortgage  before  a  magistrate  was 
by  the  law  of  that  colony  analogous  to  a  fine;  and  the  Vice- 
Chancellor  of  Engla^id  says,  that  Mrs.  Forbes^  by  her  exe- 
cution and  acknowledgment,  gave  the  same  effect  to  the 
conveyance  as  if  the  estate  had  been  in  this  country  and 
she  had  levied  a  fine ;  and  he  adds,  "  In  that  case  all  pos- 

(a)  Prec.  Cha.  333.  (&)  9  Sim.  462. 
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able  interest  that  she  might  have  previously  had,  either  at         1853. 
law  or  in  equity,  in  the  estate,  would  have  been  barred"  (a).        Bbioos 


In  the  case  now  before  me  there  is  a  devise  to  trustees  to 
sell  the  real  estate  of  the  testator,  and  out  of  the  proceeds 
this  lady,  and  the  other  children  of  the  testator's  nephew, 
are  to  be  paid  their  respective  shares.     There  is,  therefore, 
a  legal  and  an  equitable  interest  created,  and  that  equitable 
interest  in  the  estate  is  not  in  the  trustees,  but  in   the 
several  persons  for  whose  benefit  the  sale  is  to  be  made. 
The  lady  has  an  equitable  interest  in  her  share,  and  the 
case  appears  to  me  to  fall  as  distinctly  as  it  can  do  within 
the  words  of  the  statute.     If  that  be  so,  how  can  I  refuse  to 
give  effect  to  the  language  of  the  statute?    It  is  to  be 
regretted  that  the  learned  Judge  who  decided  the  case  of 
HMy  V.  Allen  did  not  give  his  reasons  for  the  judgment, 
as  it  would  have  been  satisfactory  to  have  known  the  exact 
grounds  on  which  it  proceeded.     I  do  not  think  there  is 
any  substantial  distinction  on  this  point  between  this  case 
and  that  of  May  v.  Roper,  or  Forbes  v.  Adams.     My  own 
impression  has  always  been  that  a  fine  bars  every  possible 
interest  of  this  kind ;  and,  notwithstanding  the  great  atten- 
tion due  to  the  opinion  of  the  learned  Judge  who  decided 
Hobby  V.  AUen,  which  has  caused  me  to  hesitate,  I  think 
I  am  bound  to  hold  that  the  interest  of  the  married  lady  in 
the  real  estate  under  the  will  in  this  case  passed  by  her 
deed 

(a)  9  Sim.  467. 


V. 

Chamberlain. 
Judgment. 
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1853. 


April  lathd!  EDELSTEN  v.  VICK. 

IQth. 

The  PUintdflfe,  1  HE  bill  wa8  filed  by  Peter  Eldeaten  and  John  Alfred 

^  the  origi^  WUUamSy  against  Joseph  Vick  and  another;  and  it  stated, 

**f anwrt^ciT  ^^^  ^  December,  1838,  and  for  some  time  previously, 

the  patent  for  Domiel  Foote  Tayler  and  Henry  ShutHewortk  carried  on 

ture  of  which  business  in  copartnership  as  manufisM^urers  of  pins ;  and  that 

eantSx^^Tto  ^'^7  ^^^^  *^®  proprietors  of  certain  letters  patent,  dated  the 

iwe  kbeU  on  2l8t  of  August>  1837,  which  had  been  granted  to  them  for 

their  goooB,  °                                                       " 

printed  from  the  manufacture  of  solid-headed  pins,  being  a  renewal  of 

bioda^long-  Certain  earlier  letters  patent  of  May,  1824,  which  had  been 

t^t^^on^"  granted  to  one  Wright;  and  that  Tayler  and  ShutOewoHh 

which  labels  manufactured  and  sold  solid-headed  pins  under  such  letters 

deaoribed  as  patent ;  and  they  had  also  been  appointed  pin  manufacturers 

D^fendfLtJ^^  to  her  Majesty  and  other  members  of  the  Royal  Family :  that 

adopted  and  Daniel  Foote  Tayler  retired  from  business  in  December, 

issued  labels,  i    ,      ,       . 

dosely  re-  1838,  and  the  busmess  was  afterwards  earned  on  under  the 

ofthe*i?ain^^^  letters  patent  by  ShvUleworth  alone,  under  the  style  of  JD. 

dwsuch  ciT'  ^'  Tayler  &  Co.:  that  ShutOeworth  became  bankrupt  in 

oumstanoes,  December,  1839,  and  the  business  was  thenceforward  carried 

although  the 

description  of  on  by  the  assignees  imder  the  bankruptcy,  under  the  same 

goo^  on  their  ^7^^*  ^^  ^^  benefit  of  the  creditors  of  ShutUeworth,  until 

labels  M  be-  October,  1842,  when  the  pin  machinery  and  eflFects,  and  all 

had  ceased  to  the  interest  of  the  assignees  in  the  letters  patent,  with  the 

true,  the  right  or  privilege  of  carrying  on  the  trade  of  pin  manu- 

^iJju^<^  facturers  under  the  style  or  firm  of  D.  F.  Tayler  &  Co,, 
restraining  the  and  the  engraved  plate  and  drawings  relating  thereto,  were 

Defendants  ^^ 

from  nsing  sold  and  assigned  to  the  Plaintiflk 

labels  bearing 
an  inscription 

appearing  to  The  bill  then  stated,  that  the  Plaintiffi  had  removed  the 

designate  the 

goods  contain-  manufactory  from  Woodchester,  where  it  had  been  theretofore 

being  manu-  Carried  on,  to  Birmingham;  and  that  they  had  carried  on 

Sbe  Pkhitiffs.  ^®  business  under  the  style  or  firm  of  "Edelst&n  &  WiMaTns, 
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isnx 


V, 

ViCK. 

Statement. 


late  D.  p.  TayUr  is  Co,,''  and  had  used  such  style  or  firm 
in  their  invoices,  price  lists,  and  address  cards,  and  generally      Edelstkn 
in  communications  addressed  directly  to  their  customers; 
hot  in  goods  made  up  for  sale  to  the  public,  the  Plainti£& 
had  in  many  cases  continued  to  use  the  old  labels  of  the 
said  firm  of  D,  F.  Tayler  &  Co.y  printed  firom  the  old 
engraved  plates  and  wooden  blocks  of  such  firm;  and,  in 
particular,  the  Raintiffi  had,  in  making  up  for  sale  solid- 
headed  pins  of  the  best  quality,  manufactured  by  them 
acxxnding  to  the  method  of  the  said  letters  patent,  and  with 
the  improvements  subsequently  introduced  in  the  process, 
continued  to  use  such  old  labels;  and  the  solid-headed  pins 
manu&ctured  by  the  Plaintifi^  and  made  up  in  packets 
with  such  labels,  are  known  to  the  trade  and  the  public  as 
the  pins  of  D.  F.  Tayler  A  Co.;  and  such  pins  so  made  up 
are  well  known  and  are  in  great  demand,  not  only  in  the 
UnUed  Kingdom,  but  also  on  the  continent  of  Europe  and 
in  America  and  AustraUa;  and  the  Plaintiffs  have  en- 
joyed great  reputation  with  the  public  on  account  of  the 
good  quality  of  the  said  pins,  and  have  made  great  gains 
by  Ihe  sale  of  them.    That  Pkmtifib  make  up  their  best 
solid-headed  pins  in  sheets  of  paper  of  a  pink  colour,  each 
dieet  containing  twelve  or  ten  rows  of  pins,  six  or  five  rows 
at  eadi  end  of  the  sheet,  with  a  vacant  space  in  the  centre 
of  the  sheet;  and  in  such  vacant  space  there  is  printed  or 
stamped  in  green  ink,  as  well  on  the  outside  as  on  the  inside 
of  the  sheet,  a  label  or  stamp  by  means  of  the  said  old 
engraved  plates;  and  the  FlaintifiEs  make  up  pins  to  be  sold 
by  wholesale,  by  inclosing  twelve  of  such  sheets  in  one 
Wrapper,  and  each  such  wrapper  has  a  label  or  stamp 
printed  or  stamped  on  the  outside  thereof  in  green  ink,  by 
means  of  one  of  the  said  old  wooden  blocks.    That  the 
label  on  the  outside  of  the  said  sheets  consists  of  an  orna- 
mental border,  with  the  following  words  printed  within  such 
border,  viz.,  "Solid  Headed  Pina    D.  F.  Tayler  &  Co., 
exclusive  FMentees,  and  specially  appointed  Manufacturers 
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to  Queen  Vlctoi^ia  and  all  the  Royal  Family,  LoTidon." 
That  the  label  on  the  inside  of  the  said  sheets  consists  of  an 
ornamental  border,  with  the  following  words  printed  within 
such  border,  viz.  "  The  inimitable  Patent  Solid  Headed  Pins, 
exclusively  made  by  D,  F,  Tayler  <fe  Co.,  London,  on  a  new 
and  improved  principle,  are  unlike  those  of  any  other 
manufacture,  in  consequence  of  the  whole  pin  being  formed 
of  one  piece  of  wire,  whereby  the  head  is  rendered  immova- 
ble and  its  slipping  oflf  impossible;  also  D,  F.  Tayler  <fe  Co 'a 
unequalled  Drilled  Eyed  Needles."  That  the  label  printed 
on  the  said  wrappers  consists  of  the  Boyal  Arms  with  the 
following  words :  "  By  Her  Majesty's  Patent  Solid  Headed 
Pins,  exclusively  manufactured  by  D,  F,  Tayler  <fe  Co.  un- 
der appointment  from  Queen  Victoria  and  all  the  Royal 
Family.  D.  F.  Tayler  Jc  Co.'a  Solid  Headed  Pina  Lonr 
cUm." 


The  bill  then  stated,  that  the  letters  patent  so  granted  to 
Daniel  Foote  Tayler  and  Heni^  Shuttleworth  had  expired 


The  bill  then  stated,  that  the  Plaintiffs  had  lately  dis- 
covered, and  the  fact  was,  that  the  Defendants,  pin  manu- 
facturers of  Birmingham,  have  manufactured  and  sold  con- 
siderable quantities  of  solid-headed  pins;  and  that  they 
.  have  fraudulently  made  up  such  pins  for  sale  in  sheets  of 
paper  of  the  same  colour  as  the  sheets  sold  by  the  Plaintiffi, 
and  impressed  with  labels  or  stamps  in  the  same  colour,  ajid 
made  in  imitation  of  and  closely  resembling  the  labels  so  as 
aforesaid  used  by  the  Plaintifib;  and  that  the  Defendants 
have  so  done  for  the  purpose  of  passing  off  and  enabling 
others  to  pass  off  the  pins  manufactiired  by  them  for  the  pins 
of  the  Plaintiffs;  and  that  the  Defendants  have  sold  a  con- 
siderable quantity  of  pins  so  made  up.  That  the  labels  printed 
on  the  outside  of  the  sheets  of  pins  so  made  up  by  the  De- 
fendants has  an  ornamental  border  precisely  resembling  the 
ornamental  border  of  the  label  printed  on  the  outside  of  the 
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Flamti£&'  sheets,  save  that  on  the  ornamental  border  of  the 
Defendants  there  are  introduced  the  following  words,  viz. 
**  J.  Vicky  from  the  lata"    That  such  words  are  printed 
separate  and  distinct  from  the  words  within  the  border,  and 
are  so  arranged  as  not  to  attract  the  attention  of  ordinaiy 
parchasera    That  the  words  within  the  border  on  such 
labels  of  the  Defendants  are  precisdy  the  same  and  printed  in 
precisely  the  same  character  as  those  on  the  Plaintiffii"  label, 
save  that  the  order  of  two  of  the  lines  is  changed.     That 
the  label  printed  on  the  inside  of  the  said  sheets  of  the 
Defendants  has  an  ornamental  border  precisely  resembling 
the  ornamental  border  on  the  label  printed  on  the  inside  of 
the  Plaintiffs*  sheets;  and  the  inscription  on  such  label  on 
the  Defendants'  sheets  is  printed  in  letters  precisely  resem* 
bling  the  Plaintiflfe*,  and  is  as  follows :  ''The  inimitable  Patent 
Solid  Headed  Pins,  made  on  a  new  and  improved  principle, 
are  unlike  those  of  any  other  manufacture,  in  consequence 
of  the  whole  pin  being  formed  of  one  piece  of  wire,  whereby 
the  head  is  rendered  immovable,  and  its  slipping  off  impos- 
aibla''    And  that  the  label  printed  on  the  outside  of  the 
wrappers  used  by  the  Defendants  as  aforesaid,  differs  from 
the  label  printed  on  the  outside  of  the.  Plaintifb'  wrappers 
only  in  having  the  following  words  added  to  it:  **J.  Vide, 
from  the  lata''    The  bill  stated,  that  the  Plaintiffi,  on  be- 
coming aware  of  such  fraudulent  acts  on  the  part  of  the 
Defendants,  did,  by  their  solicitor,  apply  to  the  Defendants, 
requiring  them  to  desist  from  using  labels  and  wrappers 
counterfeiting  the  labels  and  wrappers  of  the  PlaintifiEs,  and 
stating  that  proceedings  would  be  taken  against  the  De- 
fendants, unless  they  engaged  not  to  use  such  labels  and 
wrappers;  that  the  Defendants  had  not  complied  with  such 
i^uest,  and  had  by  their  solicitor  stated,   in  answer  to 
such  application,  that  they  would  defend  any  proceedings 
that  might  be  taken. 


0vC#vv^WC^v* 


The  bill  charged,  that  the  Defendants  had  made  consi- 
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derable  profits  by  the  sale  of  ping  made  up  in  such  sheets 
and  wrappers  as  aforesaid,  and  that  they  ought  to  account 
for  the  same  to  the  Flainti£EB;  and  it  prayed,  that  the  De- 
fendants might  be  restrained  by  injunction  from  making  or 
causing  to  be  made,  or  using,  any  engraved  plates  or  blocks 
resembling  or  made  in  imitation  of  the  said  engraved  plates 
and  blocks  of  the  Plaintiffl,  and  from  making  up  pins  and 
selling  pins  made  up  in  sheets  or  packets  impressed  with  the 
said  labels  or  stamps  of  the  Defendants^  or  having  printed 
or  impressed  thereon  any  labds,  stamps,  devices,  or  marks 
resembling  or  made  in  imitation  of  the  said  labels  of  the 
FlaintifiEs,  or  having  printed  or  impressed  thereon  any 
inscription  consisting  of  any  combination  of  words  intended 
or  appearing  to  designate  the  said  firm  of  D.  F.  TayUr  is 
Co,  or  the  Plaintiffi;  and  that  an  account  might  be  taken 
of  the  profits  made  by  the  Defendants  from  the  sale  of  pins 
made  up  by  them  in  sheets  and  packets  impressed  with  the 
said  labels  or  stamps,  and  that  the  Defendants  might  be 
ordered  to  pay  the  amount  of  such  profits  to  the  Plaintiffs. 


^f^m«nl. 


The  Flaintiffit  moted  for  the  injunction,  according  to  the 
prayer  of  the  bilL 


Mr.  Bjc^i  and  Mr.  A,  Smith  for  the  Plaintiffs. 


Mr.  Bacon  and  Mr.  Hardy  for  the  Defendant& 

In  addition  to  the  cases  adverted  to  in  the  judgment. 
Perry  v.  TruefM  (a)  and  Pidding  v.  How  (b)  were  cited. 


Judgment.      ViCB^-ChANCELLOR  ; — 

This  case  is  one  in  which  the  injunction  must  be  grant- 
ed, although  not  to  the  extent  asked.     The  principles  to  be 


(a)  6  Beav.  66. 


(b)  8  Sim.  477. 
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applied  in  cases  like  the  present  are  laid  down  by  Lord 
LangddU  in  Croft  v.  Day  {a),  and  I  may  adopt  his 
words.  Lord  Langdale  says,  "It  is  perfectly  manifest 
that  two  things  are  required  for  the  accomplishment  of 
a  fiaud  sQch  as  is  here  contemplated.  First,  there  must 
be  such  a  general  resemblance  of  the  forms,  words,  symbols, 
and  accompaniments  as  to  mislead  the  public;  and  second- 
ly, a  sufficient  distinctive  individuality  must  be  jMreserved, 
so  as  to  procure  for  the  person  himself  the  benefit  of  that 
deception  which  the  general  resemblance  is  calculated  to 
produce.  To  have  a  copy  of  the  thing  would  not  do,  for 
though  it  might  mislead  the  public  in  one  respect,  it  would 
lead  them  to  the  place  where  they  were  to  get  the  genuine 
article,  an  imitation  of  which  is  improperly  sought  to  be 
sold.  For  the  accomplishment  of  such  a  fraud,  it  is  neces- 
saiy  in  the  first  instance  to  mislead  the  public,  and  in  the 
next  place  to  secure  a  benefit  to  the  party  practising  the 
deception  by  preserving  his  own  individuality  "  (6).  Then 
speaking  of  the  labels  which  were  there  in  question,  he 
says,  '*  It  is  truly  said,  that^  if  any  one  takes  upon  himself  to 
study  these  two  labels,  he  will  find  several  marks  of  distinc- 
ti(HL  On  the  other  hand,  the  colours  are  of  the  same 
nature,  the  labels  are  exactly  of  the  same  size,  the  letters 
are  arranged  in  precisely  the  same  mode,  and  the  very 
same  name  appears  on  the  iace  of  the  jars  or  bottles  in 
which  the  blacking  is  put  It  appears,  therefore,  to  me, 
that  there  is  quite  sufficient  to  mislead  the  ordinary  run  of 
persons,  and  that  the  object  of  the  Defendant  is  to  persuade 
the  public  that  this  new  establishment  is  in  some  way  or 
other  connected  with  the  old  firm  or  manufacturer,  and  at 
the  same  time  to  get  purchasers  to  go  to  90^,  HoUxyrn 
HiU,  and  not  to  97,  High  HoJhom  '*  (o).  In  the  present 
case,  the  labels  on  the  packets  of  pins  sold  by  the  Defend- 
ants bear  on  the  top  (the  title  "  Her  Majesty's  Letters 


Judgment. 


(a)  7  Beav.  86. 


(h)  Id.  88,  89. 
g2 


(«)  Id.  89. 
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Patent''  The  embellishments  of  the  label  are  of  the 
same  character,  and  they  are  arranged  in  the  same  form 
and  printed  in  the  same  Gothic  type  as  the  labels  of 
the  Flainti£b.  The  same  colours  are  moreover  used,  and 
there  is  a  similar  scroll  or  border.  To  the  general  eye, 
therefore,  they  resemble  the  Plainti£b'  labels,  although  up- 
on a  minute  examination  differences  may  be  detected.  I 
agree  with  the  argument  on  the  part  of  the  Defendants, 
there  must  be  an  intention  to  deceive  the  public,  or  this 
Court  will  not  interfere.  That  was  established  in  Sykea 
V.  Sykes  (a),  which  was  followed  by  the  case  of  Crctwahay 
V.  Thompaon  (b) ;  and  in  this  case  the  Defendants  have  not 
denied,  in  a  satisfactory  way,  that  they  intended  such  a  de- 
ception. The  charge  in  this  bill  is,  that  they  had  made  up 
pins  for  sale  in  sheets  of  paper  of  a  colour  and  with  labels 
in  imitation  of  those  of  the  Plaintifib',  "  and  the  Defendants 
have  so  done  for  the  purpose  of  passing  off  and  enabling 
others  to  pass  off  the  pins  manufactured  by  the  Defendants 
for  the  pins  of  the  Plainti&''  The  Defendants,  in  their 
affidavits,  traverse  this  charge  in  its  whole  length  in  one  al- 
legation. They  say :  "  We  deny  that  we  have  fraudulently 
made  up  such  pins  for  sale  in  sheets  of  paper  of  the  same 
colour  as  the  sheets  sold  by  the  Flainti£b,  and  impressed 
with  labels  or  stamps  in  the  same  colour,  and  made  in  imi- 
tation of  and  closely  resembling  the  labels  so,  as  aforesaid, 
used  by  the  Plaintiffs;  and  that  the  Defendants  have  so 
done  for  the  piupose  of  passing  off  and  enabling  others  to 
pass  off  the  pins  manufactured  by  the  Defendants  for  the 
pins  of  the  Plaintiff."  Every  branch  of  the  sentence  is 
here  coupled  with  the  conjunction  "and,"  leaving  it  consist- 
ent with  the  terms  of  the  affidavits,  that  there  might  have 
been  the  intention  to  deceive  the  public  which  the  com- 
plaint of  the  Plaintiffs  supposed.  Looking  to  the  evident 
care  with  which  the  affidavits  are  £ramed,  I  think  that  this 


(a)  3  B.  &  C.  641. 


(b)  4  Man.  &  Gr.  357. 
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IS  not  a  satis&ctory  denial  of  the  charge  in  the  biE  I  do 
not  say,  however,  that,  if  the  allegation  of  the  fraudulent  in- 
tention of  the  Defendants  had  been  more  distinctly  nega- 
tived,  the  Court  would  have  been  concluded  by  the  effect  of 
that  denial  It  is  impossible  to  look  into  the  minds  of  the 
defendants,  or  to  detect  their  secret  motives.  The  question 
rather  is,  whether  their  acts  were  such  as  were  likely  to 
mislead  the  publia  It  is,  I  think,  enough  to  say,  that>  con- 
sidering all  the  points  of  resemblance  between  the  sheets 
and  labels  of  the  Plaintiflfe'  and  the  Defendants'  in  charac- 
ter, colour,  and  otherwise,  a  jury  would  be  bound  to  assume 
that  it  had  not  been  the  result  of  a  fortuitous  occurrence 
of  events,  but  had  arisen  frt)m  design.  I  am  of  opinion 
that  the  design  of  the  Defendants  must  be  taken  to  be,  so 
to  frame  the  sheets  and  labels  that  an  unwary  purchaser 
might  be  deceived  and  led  to  mistake  one  for  the  other. 


1853. 


Judgment. 


It  has  been  argued,  that  the  name  of  "  Taylei^a  Solid 
Headed  Pins,''  was  only  used  as  a  description  of  the  article; 
and  that,  if  an  article  has  acquired  a  particular  name,  the 
Court  will  not  restrain  the  use  of  the  name  by  any  person 
entitled  to  make  and  sell  the  article.  No  doubt,  in  a  £ur 
case,  there  being  no  property  in  a  mere  name,  it  may  be 
open  to  the  use  of  all  persons  dealing  in  the  article  which 
it  describe&  Thus,  a  maker  of  pins  of  this  description  may 
say,  **  I,  John  SmnAOi,  manufacture  and  sell  Tayler'a  Solid 
Headed  Pins;"  and  the  Court  would  not  in  such  a  case 
grant  an  injunction  to  restrain  the  use  of  that  nama  It 
was  said,  that  when  a  patent  expired  it  was  open  to  the 
public  at  large  to  adopt  the  description  of  the  article  by 
which  it  had  become  known  to  the  world,  and  to  use  the 
label  by  which  the  articles  made  by  the  Plaintifls  had  been 
theretofore  distinguished.  It  does  not^  however,  follow,  be- 
cause, upon  the  expiration  of  the  patent  the  article  and  its 
known  description  became  open  to^  all,  that  therefore  all 
would  become  entitled  to  use  the  label  by  which  the  paten- 
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tees  had  beefi  accustomed  to  distinguiBh  their  goods.  The 
public  may  have  acquired  confidence  in  that  particular 
label,  and  that  confidence  may  have  given  a  value  to  it 
which  the  patentees  may  be  entitled  to  have  protected 
after  the  expiration  of  their  patent 

It  was  contended  that  the  Plaintifis  were  not  the  paten- 
tees, and  that  they  had  no  title  to  the  label;  but  it  is  not 
the  patent,  but  the  continuous  use  of  the  label  for  a  certain 
period  of  time,  which  confers  the  right  to  protection ;  and 
the  length  of  time  during  which  this  use  by  the  PlaintifiGs 
and  those  to  whose  rights  they  have  succeeded  existed^  is 
a  sufficient  tiUa 


It  has  also  been  contended,  that  the  Plainti£Es,  by  de- 
scribing their  manu£5tcture  as  a  patented  article,  without 
any  explanation  that  the  exclusive  privilege  of  the  patent 
had  expired,  were  guilty  of  a  misrepresentation,  and  did  not 
therefore  come  into  Court  with  clean  hands,  or  put  forward 
a  right  which  the  Court  would  respect  I  am  particularly 
anxious  that  it  should  be  imderstood,  that  all  persons  ap- 
plying to  this  Court  for  its  extraordinary  interposition  by 
way  of  injunction,  should  shew  that  they  themselves  have 
not  been  guilty  of  fraud  or  misrepresentation;  and  that,  if 
they  have  made  any  representations  to  the  public,  they 
must  shew  that  such  representations  have  not  been  made 
without  foundation  or  with  any  fraudulent  intention.  If, 
therefore,  in  this  case,  there  had  never  been  any  patent 
granted  for  the  manufacture  of  these  pins,  or  if  after  the 
term  of  the  patent  had  expired  the  Flaintiffi  had  taken  up 
the  use  of  the  term  "  patented,'^  as  descriptive  of  their 
manufacture,  and  had  first  circulated  the  labels  in  that 
form,  I  should  probably  have  thought  that  the  case  came 
within  this  ground  of  objection  to  the  interference  of  the 
Court  But  here  that  was  not  so;  the  blocks  for  the  labels 
had  been  made  during  the  existence  of  the  patent,  when  the 
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Tq)re8eiitation  was  perfectly  true.  The  Flaintiffii  became  the 
proprietors  of  the  rights  of  the  original  patentees,  and  of 
the  blocks^  labels,  and  other  property ;  and  those  labels, 
which,  as  the  external  demonstration  of  the  article,  had  ac- 
quired a  certain  value  or  had  attracted  a  certain  degree  of 
Goofidence,  they  continued  to  use.  It  is  no  doubt  to  be  much 
prefened,  that  no  representation  should  be  issued  to  the 
public  which  is  not  strictly  true;  but  in  a  case  in  which  the 
goods  have  become  known  by  a  description  which  was  ori- 
giiuilly  accurate  in  every  part,  if  I  were  to  hold  that  the 
continued  use  of  this  description  disentitled  the  party  to 
the  assistance  of  the  Courts  it  would  be  going  much  farther 
than  I  did  in  refusing  to  interfere  by  injunction  where  the 
Plaintiff  had  adopted  and  used  the  word  "  patent "  untruly 
and  without  foundation  (a). 


W 


1603. 


JudgmaU. 


With  regard  to  the  argument  of  the  Defendants  that  the 
injunction  would  be  an  injury  to  their  business,  the  answer 
is  that  that  will  not  be  so,  if  their  case  be  true.  If  on  the 
contrary  they  allege  that  it  will  be  an  injury  or  impediment 
to  the  sale  of  their  goods»  if  they  are  restrained  from  using 
the  Plaintiflh*  wrappers^  it  appears  to  me  that  they  confess 
the  whole  casa 


The  Court  granted  an  injunction  restraining  the  Defend- 
ants from  using  labels  containing  any  inscription  intending 
or  appearing  to  designate  the  pins  manufactured  by  the 
Defendants  as  being  made  by  D,  F,  Tayler  &  Co.,  or  by 
the  PlaintiJBk 


(a)  See  Floyd  v.  SarrUan,  10  Hare,  467. 
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/V6. 85<A.  PATERSON  v.  MURPHY. 

A kdy,  who  PaTERSON,  being  about  to  bufld  some  houses,  borrowed 

of  money  on  SOOl.  of  the  testatrix  in  the  cause,  and  deposited  with  her 

mor^^^  a  the  title  deeds  of  the  site,  by  way  of  security,  accompanied 

2ti  ^dL^  by  a  memorandum,  in  his  own  handwriting)  and  which  he 

signed  a  me-  prepared  under  her  direction ;  by  which  it  was  expressed,  that 

oofl^anying  Paterson  was  to  pay  the  testatrix  1 01.  a  quarter  from  Christ- 

wWc1r?ipwa»-  ^^'^>  ^^*'^'  ™*^  ^^^  ^^™  ^^  '^®^-  ^^^^^  ^  P^^5  ***  ^® 

edthabthe  ^^^as  then  'to  invest  101.  a  quarter  in  Consols,  until  2001. 

mortgHgor 

should  pay  off  should  be  invested ;  and  after  the  decease  of  the  testatrix,  he 

^bTbyoer*  should  transfer  the  200i.  Consols,  and  pay  the  dividends,  to 
tain  quarterly   ^j^q  children  of  J.  P.  Murphv,  and  Elecmor,  his  wife,  in 

uatalments,  •»     "^ 

and  after  pay-  equal  shares,  when  the  youngest  attained  twenty-one ;  but 

imouSto the  if  any  of  such  children  should  die  before  the  youngest 

•ho^^est  should  attain  twenty-one,  then  the  share  of  the  one  so  dying 

the  remaining  should  be  divided  among  the  children  of  Eleanor  Murphy, 

inBtalments  m 

Conaois  for  as  and  when  they  attained  twenty-one  years.  This  memo- 
the  children  of  rwadum,  although  written  by  Pateraon,  was  not  signed  by 
^'  ^mbi^  ^^ '  ^^*  ^*  ^^  signed  by  the  testatrix.  Subsequently, 
quently  signed  after  8ome  portion  of  the  70^  had  been  paid,  but  before  any 
morandum,  investment  in  Consols  was  made,  another  memorandmn  was 
^^Jw)m!o     ^^^^  ^P>  ^^  ^  ^^^  handwriting  of  Pateraon,  and  signed 

continue  to  by  the  testatrix,  in  the  foUowiag  words : — "  I  wish  you  not 
pay  the  inatal-  .  •  . 

ments  of  the  to  nmke  the  investment  in  Consols,  nor  to  pay  the  same  to 
^d*Mt  invert  ^®  children  of  Eleanor  Murphy,  but  to  continue  the  pay- 
them  in  Con-     nj^j^^  ^  j^q^"    Poterson  thenceforward  continued  to  make 

boIb  as  before 
directed.  Both 

of  these  documents  were  made  in  the  handwriting  of  the  mortgagor,  under  the  direetioiu 
of  the  mortgagee,  and  the  mortgagor  thereby  hi^  notice  of  them ;  and  it  was  hsld,  in  a 
suit  for  the  administration  of  the  estate  of  the  mortsagee,  that^  by  the  effect  of  the  first 
memorandum  and  the  notice  thereof  to  the  mortgagor,  he  became  a  trustee  for  the  children 
of  il.  of  the  monies  directed  to  be  invested  in  Consols;  and  that  the  first  memoiandoxn 
constituted  a  voluntary  declaration  of  trust,  which  the  mortgagee  could  not  revoke,  and  to 
the  benefit  of  which  the  children  of  il.  were  entitled  as  against  the  next  of  kin  of  the  mort- 
gage*. 
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the  payments  to  the  testatrix,  on  the  footing  of  the  latter 
memorandunL  After  her  decease,  the  children  of  J.  P. 
Murphy  and  EUam^yr  Murphy  claimed  the  200L  Consols, 
aod  the  dividends  which  would  have  accrued  thereon  if  the 
inyestment  had  been  made,  on  the  ground  that  the  first 
memorandum  amounted  to  a  settlement  and  declaration  of 
tnist  of  the  fund,  of  which  Paierson^  the  trustee,  had  notice ; 
that  by  the  effect  of  such  notice  he  became  a  trustee  for 
them,  notwithstanding  that  the  creation  of  the  trust  had  not 
been  communicated  to  them  until  after  the  second  memo- 
randum had  been  made;  and  that^  under  such  drcum- 
stances,  the  testatrix  had  not  reserved  to  herself  the  power 
of  revoking  the  trust  which  the  first  document  had  created. 

The  question  li^a  argued  on  the  petition  of  the  children 
daiming  as  cestuis  que  trusty  presented  in  a  suit  for  the  ad- 
ministration of  the  estate  of  the  testatrix. 


1853. 


StaUmeiU. 


Mr.  TerrdL,  for  the  petitioners^  cited  BUI  v.  Cureton  (a), 
Smith  V.  Lyne  (6),  Kekewich  v.  Mamnimg  (c),  Moore  v. 
LarUm  (d),  ExUm  v.  Scott  (e),  Fletcher  v.  Fletcher  (/),  and 
MFadden  v.  Jenkyna  (g). 

Mr.  SmyOie,  for  the  next  of  kin  of  the  testatrix,  cited 
Hughes  v.  Stvibe  (h),  and  Dillon  v.  Coppin  (i). 

The  cases  of  Oa/rrod  v.  Lord  Lcmderdale  {k),  and  TToB- 
wyn  V.  CovMs  (t),  were  also  referred  to  in  the  argument. 

Mr.  Crcu^neU,  for  Patereon,  the  trustea 


Arffwauni, 


(a)  2  My.  &  K  503. 
(6)  2  Y.  &  C.  C.  C.  345. 
(c)  1  De  a,  Mac,  &  G.  176. 
(cO  4  De  G.  &  S.  617. 
(e)  6  Sim.  31. 
(/)  4  Hare,  67. 


(ff)  I  Hare,  458;  8.0.,  1  Ph. 
153. 
(A)  1  Hare,  476. 
(0  4  My.  &  Cr.  647. 
{k)  2  Buss.  &  My.  541. 
(0  3  Mer.  707. 
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1863. 


J^dgm/eni, 


y  icb-Chakcbllob  : — 

I  think  I  am  bound  to  hold,  that  there  has  in  this  case 
been  a  complete  declaration  of  trust  of  the  fund  in  question 
on  the  part  of  this  lady.  There  appears  to  be  everything 
necessary  to  render  the  declaration  binding  and  completa 
There  was  at  the  time  of  the  memorandum  an  existmg 
fund,  which  consi8t<ed  of  a  debt  due  from  PatersonC  It  was 
therefore  necessary  that  Paterson  should  have  notice  of  the 
trust  which  the  settlor  created,  and  that  notice  is  shewn  to 
have  been  given  by  the  fact,  that  the  memorandum  was  draum 
up  by  Paterson  himself.  The  document  is  signed  by  the 
lady,  and  it  expresses  what  is  to  be  done  with  the  fund  af- 
ter her  decease.  It  is  to  be  given  beneficially  among  cer- 
tain children,  when  the  youngest  has  attained  twenty-one. 
and  if  none  attain  twenty-one,  then  over.  This  being  the 
transaction  which  takes  place,  I  have  to  consider  whether 
it  does  or  does  not  amount  to  a  complete  declaration  of 
trust,  or  whether  it  can  be  assimilated  to  the  case  of  one 
who,  for  his  own  benefit,  passes  over  his  property,  or  a  por- 
tion of  it,  to  an  agent,  to  be  distributed  by  the  agent  amongst 
his  creditors  or  others.  In  order  to  bring  the  transaction 
within  the  principle  applicable  to  the  latter  class  of  cases,  it 
must  be  viewed  merely  as  an  arrangement,  whereby  the  pro- 
perty is  to  be  disposed  of  for  the  benefit  of  the  lady  herself, 
and  which  arrangement  it  was  open  to  her  to  alter  or  discon- 
tinue at  her  pleasure.  I  am  not  aware  of  any  authority  for 
carrying  the  principle  of  the  cases  of  Walwyn  v.  Coutta  (a), 
and  Oarrod  v.  Lord  Lauderdale  (6),  farther  than  to  ar- 
rangements for  the  payment  of  creditors.  I  do  not  know 
that  that  doctrine  has  ever  been  applied  as  between  the 
settlor  and  persons  who  are  purely  the  objects  of  his  bounty, 
the  former  having  appointed  an  agent  to  administer  the 
bounty,  and  declared  for  whom  it  was  intended.  In  the  case 
of  a  voluntary  declaration,  the  obvious  inference  is,  that  it 


(a)  3  Mer.  707. 


(6)  2  Russ.  &  My.  451. 
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is  made  for  the  benefit  of  the  pefBons  in  whom  the  maker  of 
the  declaration  means  thereby  for  ihe  first  time  to  create  an 
interest  in  the  property  to  which  it  reiatea  A  provision 
for  payment  of  the  debts  of  the  party  making  the  declara- 
tion is  wholly  different  in  its  nature.  The  trustee  of  the 
property  of  the  settlor,  which  is  directed  to  be  applied  in 
payment  of  debts,  may  be  r^arded  as  standing  in  the  posi- 
tion of  a  steward  or  agent  of  the  debtor,  whose  duty  it  is  to 
satisfy  the  debts,  according  to  the  directions  which  he  may 
receiye,  and  hand  over  the  balance  to  his  prindpaL  I  am 
not  aware  that  a  declaration^  made  in  &vour  of  persons 
who  are  purely  volunteers,  has  ever  been  held  to  constitute 
merely  an  agency  for  the  exclusive  purposes  of  the  settlor. 
Nor  do  I  know  of  any  case  in  which,  in  order  to  establish  a 
Toluntaxy  trust,  it  has  been  held  necessary  that  the  cestuis 
que  trust  should  be  informed  of  its  creation  or  existence--* 
whether  the  effect  of  the  transaction  be  to  pass  the  trust 
property  to  the  trustee,  or  to  declare  an  interest  in  property 
previously  vested  in  him.  Moore  v.  Larton  (a)  seems  to  be 
very  nearly  the  present  case,  although  there  are  some  dis- 
tinctions between  the  casea  The  document  in  that  case 
was  signed  by  the  trustee,  and  was  actually  handed  over 
to  the  person  benefited^  by  the  testatrix  in  her  lifetime ;  so 
that,  in  &ct,  the  question  of  a  donatio  mortis  causA  would 
have  been  raised,  if  the  Vice-chancellor  had  not  held  that 
it  was  precluded  by  the  £a>ct  that  the  circumstances  Consti- 
tuted a  complete  declaration  of  trust  inter  vivos.  In  Keher- 
mch  V.  Manning  (b),  and  in  other  cases  of  the  same  de* 
scription,  the  only  question  has  been,  whether  the  settlor 
meant  to  declare  or  pass  an  interest  to  certain  cestuis  que 
tnistent,  in  property  which  had  been  placed  in  particulai: 
hands.  I  was  referred  to  the  case  of  Hughes  v.  Stvhhs  (c)  ; 
but  that  was  the  case  of  a  verbal  communication.  It  may 
be  doubtful  whether  the  Court  would  hold  that  a  voluntary 


1863. 


Judgments 


(a)  4  De  G.  &  8.  517.    (6)  1  De  G.,  Mac.  &  G.  176.  (c)  1  Hare,  476. 
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1853. 


JudifmeiU, 


trust  could  be  created  by  merely  oral  expreesion;  so  much 
might  depend  on  a  correct  report  of  the  words.  If,  as  pait 
of  a  verbal  communication  by  a  supposed  settlor,  he  had  used 
words  of  this  sort,  "  I  propose  to  do  so  and  so,"  or,  "  It  is 
my  present  intention"  to  do  it,  'the  effect  might  be  to  shew 
Ihat  he  had  not  at  the  time  absolutely  determined  to  create 
the  trust ;  and  in  such  a  case,  I  can  well  imagine  that  the 
Court  would  require  extremely  strong  evidence  before  it 
would  say  that  an  irrevocable  trust  was  created.  In  HughM 
V.  Stvhhs,  the  lady  gave  an  order  to  Cropper  for  a  sum  of 
1502.,  and  at  the  same  time  gave  him  verbal  directions  to 
apply  the  money  to  make  up  the  difference  in  value  of  the 
1002.  legacy  given  in  the  will,  and  the  value  of  a  share  of  lOOl. 
stock  in  the  Loindon  and  Bi/nm/ngha/m  Railway  Company 
at  the  time  when  such  legacy  should  be  payable,  thinking 
it  unnecessary  to  alter  her  wilL  The  meaning  of  the  testa- 
trix no  doubt  was,  as  Vice-chancellor  Wigrwm  held,  that 
the  money  should  be  a  testamentary  appropriation,  and  not 
a  present  declaration  of  trust,  and  that  she  wished  to  retain 
the  same  power  over  that  sum  as  over  what  she  had  given 
by  her  will 


In  this  case  the  lady  has  caused  to  be  reduced  into  writ- 
ing, and  has  signed,  a  clear  and  distinct  statement  of  what 
she  wishes  to  be  done  with  the  trust  fund;  and  I  cannot 
see  what  this  can  amount  to  less  than  a  declaration  of  trust, 
and  there  is  no  power  of  revocation  reserved  by  the  docu- 
ment   I  must  therefore,  declare  the  children  entitled 
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April  IQth  db 

HAYNES  V.  FORSHAW.  20th; 

May  7  th, 

1  HE  testator  by  his  will  dated  in  1833,  directed  his  debts  A  taBtotor 

to  be  paid,  and  devised  his  Everton  estate  (which  was  partly  d^btsuid  le- 

leasehold)  to  his  wife  for  her  life ;  and  subject  to  her  life  in-  SfjJJJ^L. 

terest,  he  directed  that  it  should  sink  into  and  become  part  ne»Uy,  and 

of  his  residuary  estate;  and  after  directmg  his  executors  to  bequeathed 

settie  at  their  discretion,  with  all  convenient  speed,  the  hurixaona «i 

affisurs  of  a  partnership  in  which  he  was  engaged,  he  author-  teMatain 

*  *  °^  common,  gir- 

ised  and  empowered  them,  or  any  or  either  of  them  who  ing  hia  exeou- 

should  qualify  to  that  his  will,  at  any  time  that  they,  or  any  gJJ".  ^Onlot 

or  either  of  them,  should  in  their  or  his  discretion  think  ^  'S^J!}^ 

waa  toe  only 

proper,  and  notwithstanding  the  minority  of  his  children,  to  acting  eze- 

niii-  111  ii-i.  outor,  waa  in 

sell  all  ms  personal  and  real  estate,  or  any  part  thereof,  of  partnerahlp 

which  he  was  seised  and  possessed  or  interested  in,  both  in  ^rao^and' 

his  individual  and  sole  right,  and  in  his  right  as  one  of  the  Sji^JJf^^®' 

partuCTS  of  the  firm  in  his  will  mentioned ;   and  he  em-  with  moniea 

powered  his  said  executors,  or  any  or  either  of  them  as  the  partn^ 

aforesaid,  to  execute  sufficient  deeds  of  conveyance  of  the  ^^^J^^^ 

same  to  the  purchaser  or  purchasers  thereof:  and  he  declared  PMiduary 

aharea  of  aeve- 
ral  of  hia  bro- 
thera ;  and  he 
borrowed  money  from  the  FUintiff,  and  deposited  with  him  the  title  deeds  of  real  and 
leaaehold  eatat«8  of  the  teatator,  by  way  of  aeourity  for  the  aame,  with  a  note  undertaking 
to  make  over  such  property  to  the  Plaintiff  when  required.  The  partnerahip  became  bank- 
nipta,  and  a  deed  was  made  oonTeying  the  reaiduary  estate  of  the  teatator  to  truateea  upon 
trast^  among  other  Uiings,  to  repaj  to  the  aaaigneea  of  the  bankrupta  the  advanoea  made  to 
the  executor  by  the  finn: — Held,  m  the  drcumstanoes  of  the  case,  that  the  contract  for  ae- 
cority  between  the  Plaintiff  and  the  executor  waa  not  for  an  equitable  mortgage  of  the  tea- 
tators  estate  comprised  in  the  deposited  deeds,  under  the  powers  given  to  the  executors  by 
tlie  will,  but  WB8  a  contract  for  an  equitable  mortgage  of  no  more  than  the  beneficial  inter* 
est  of  the  executor  therein. 

That  although  debts  of  the  testator  had  been  paid  by  means  of  theadvanoea  made  by  the 
parteership  to  the  executor,  and  although  the  aaaigneea  of  the  bankrupts  mifht  possibly  be 
entitlad  to  stand  in  the  places  of  the  creditors  so  paid  aa  against  property  stul  remaining  in 
the  handa  of  the  executor,  they  could  not  so  stand  in  the  places  of  such  creditors  aa  to  poa- 
aeis  the  righta  which  those  creditors  origihally  had,  of  following  the  property  of  the  teata- 
tor which  had  been  aliened  by  the  executor  for  his  own  purposes  or  l^nefit. 

That  the  Plaintiff  waa  entitled  to  have  the  estate  of  the  testator  marshalled,  so  that  the 
subsisting  debts  and  chargea  thereon  might  be  thrown  in  the  first  place  on  Uie  reaiduary  ea- 
tate  qI  the  teatator,  not  comprised  in  the  original  mortgage. 
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that  it  was  his  will  that  the  moneys  arising  by  the  sale  there- 
of should  be  placed  out  at  interest  by  his  said  executors,  or 
any  or  either  of  them,  on  government  or  real  security,  to 
answer  the  purposes  of  that  his  will ;  and  he  empowered  his 
said  executors,  upon  payment  of  the  money  arising  from  the 
sale  of  all  or  any  part  of  his  said  personal  or  real  estate,  to 
sign  and  give  proper  receipts  for  the  same ;  and  after  giving 
certain  legacies  he  bequeathed  to  each  of  his  children  living 
at  his  decease  the  sum  of  5000L,  to  be  paid  to  each  child 
when  and  so  soon  as  he  or  she  should  attain  twenty-one 
or  many  ;  and  he  charged  all  his  estate  with  the  payment 
of  an  annuity  to  his  wife  and  the  said  l^iacies  to  his 
children,  and  for  the  maintenance  and  education  of  his 
children ;  and  he  gave  and  devised  the  residue  of  his 
real  and  personal  estate  imto  such  of  his  sons  as  should  be 
living  at  the  time  of  his  decease,  to  be  equally  divided  be- 
tween them  when  and  as  soon  as  his  said  sons  should 
attain  the  age  of  twenty-one  years ;  and  he  appointed  his 
son  JoruUhan  Higgenson,  and  others,  executors  of  his  will 
The  testator  died  in  1834,  leaving  his  widow,  his  said  son 
Jonathan,  and  seven  other  children  (five  of  whom  were 
sons)  surviving  him.  The  will  was  proved  in  1835  by 
Jonathmi  Higgenson  alone. 


In  August,  1843,  the  Plainti£^  who  was  the  undo  of 
Jonathan  Higgenson,  lent  him  a  sum  of  3000Z.,  and  in  the 
year  1844,  a  further  sum  of  34002.  Previous  to  this  time 
Jonathan  Higgenson  had  become  the  purchaser  of  the 
shares  of  four  of  his  brothers  in  the  residuary  estate  of  the 
testator,  and  had  thereby  become  entitled  to  five-sixths  of 
the  Everton  estate.  One  of  the  sons  of  the  testator  was 
still  a  minor.  In  1845,  the  Plaintiff,  being  (as  he  stated 
in  his  bill)  about  to  leave  Liverpool,  applied  to  Jona^uin 
Higgenson  for  security,  and  the  latter  thereupon  gave  the 
Plaintiff  a  promissory  note  for  70002.  and  deposited  with 
him  the  title-deeds  of  the  Everton  estate  devised  by  the 
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testator's  will,  ncoompanied  by  a  memoraiuium  as  follows,  1853. 
dated  the  11th  of  June,  1845:— ''My  dear  uncle,— Ed- 
doaed  I  hand  you  a  note  of  hand  for  7000Z.,  and  herewith 
you  have  the  deeds  of  the  houses  and  lands  in  Everton- 
terrace,  which  property  I  hareby  undertake  to  make  over 
to  you  whenever  required  by  you,  or  to  pay  the^said  note  of 
hand  when  you  will  return  the  deeds  which  you  hold  as 
security  for  the  payment  of  the  said  nota — lost  of  deeds 
you  have  herewitL — The  64002.  already  received.  We 
have  arranged  the  interest  to  the  4th  of  June,  the  date  of 
Dot^  and  the  ronaining  600Z,  you  can  let  me  have  at  your 
convenience.  Interest  at  four-and-a-half  per  cent  payable 
hslf-yearly/'  The  remaining  6002.  was  never  advanced. 
Jonathan  Higgenson  became  bankrupt  in  November,  1847, 
up  to  which  date  he  paid  the  interest  on  the  64002. 

By  a  deed,  dated  in  June,  1850  (to  which  the  Plaintiff 
ym  not  a  party),  all  the  estate  and  effects  of  the  testator 
were  assigned  to  the  Defendants  J7.  and  J.  Foraha/w,  upon 
trust  to  pay  all  debts  which  were  or  should  thereafter  be 
established  against  the  estate  of  the  testator;  to  pay  his 
widow  70O02.,  in  lieu  and  discharge  of  her  life  interest 
and  annuity,  and  other  claims  on  his  estate;  to  pay  the  re- 
maining legacies  to  his  daughters  and  son,  and  two  sums  of 
12,0002.  and  14,0002.  to  the  assignees  in  bankruptcy  of 
Jonathan  Higgenson  and  his  partner,  such  simis  and  in- 
terest to  be  paid  in  the  order  therein  mentioned, — ^the 
same  sums  of  12,0002.  and  14,0002.  being  in  satisfaction  of 
the  monies  advanced  by  the  firm  to  the  testator's  estate; 
aud  subject  to  such  payments,  to  divide  the  residue  into  six 
equal  parts,  and  pay  five-sixths  to  the  assignees  in  the 
bankruptcy,  and  one-sixth  to  the  son,  whose  share  was  un- 
8atis6ed. 

The  Plaintiff  by  his  bill  sought  to  enforce  the  charge 
created  by  the  deposit  of  the  title-deeds  of  the  EverUm 
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^53^  property,  in  June,  1845,  as  an  equitable  mortgage  of  the 
entirety  of  that  estate ;  or  if  not  as  at  least  an  equitable 
mortgage  of  the' whole  interest^  original  and  acquired,  of 
JoTiatham  Higgenaon,  therein ;  and  in  the  latter  case  the 
Plaintiff  claimed  to  have  the  estate  of  the  testator  mar- 
shalled, so  that  his  debts  and  legacies  might  be  satisfied  out 
of  the  other  parts  of  the  estate  not  subject  to  the  plaintiff's 
mortgage. 

Th6  parties  went  into  evidence,  by  which  it  appeared  that 
debts  of  the  testator,  to  a  large  amount^  were  outstanding 
at  the  time  the  advances  in  question  were  made  by  the 
plaintiff  to  Jonathcm  Higgenaon;  and  Janathcm  Higgenaon 
stated  that  he  applied  to  the  Plamtiff  for  the  loan,  for  the 
purpose  of  liquidating  a  legacy  due  to  one  of  his  brothers, 
under  the  will  of  the  testator.  The  Plainti£^  ^th  reference 
to  the  loan,  in  answer  to  the  third  interrogatory,  after 
stating  the  sum  which  he  had  advanced  to  JancUhan  Htg- 
gcTison,  proceeded  thus : — 

"  I  was  to  receive  interest  for  the  sum  advanced  at  the 
rate  of  four-and-arhalf  per  cent,  and  to  hold  the  deeds  of 
the  Everton  properties,  part  of  the  estate  of  the  late  John 
Higgenaon,  Esq.,  as  a  security.  My  reason  for  taking  these 
deeds  as  a  security  was  the  knowledge  that  Mr.  Jonathan 
Higgenaon  had  settled  with  four  of  his  brothers  for  their 
shares  of  that  property  under  their  father's  will,  and  that 
he  himself  was  entitled  to  one-sixth  part  of  the  same  under 
the  will" 


Argument.         Mr.  Wigram  and  Mr.  C.  Hall  for  the  Plaintiff 

Mr.  R<M  and  Mr.  Selwyn,  for  the  assignees  in  bankruptcy 
of  Jonathan  Higgenaon  and  his  partner,  contended,  that^ 
in  respect  of  the  debts  and  charges  on  the  estate  which  had 
been  paid  off  by  means  of  advances  from  the  firm,  they 
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were  entitled  to  stand  in  the  place  of  the  creditors  who 
had  been  so  paid  as  against  the  whole  of  the  estate  of  the 
testator,  in  priority  to  any  alienee  whose  title  depended 
merely  on  the  interest  which  the  executor  could  confer  in 
his  own  rights  and  who  was  not  entitled  to  claim  as  a  pur- 
chaser of  the  testator's  estate. 


1853. 


ArgwnetU. 


Mr.  Bacon  and  Mr.  Dickenson  for  the  parties  claiming 
under  the  deed  of  June,  1850,  insisted'  that  they  were  en- 
titled to  the  benefit  of  the  legal  estate  in  the  leasehold 
portion  of  the  property,  as  purchasers,  without  notice  of 
any  claim  by  the  Plaintiff ;  and  that  the  person  in  whom 
the  legal  estate  of  the  copyhold  was  vested,  was  a  trustee 
for  the  same  parties,  as  having  acquired  an  interest  without 
notice  prior  to  the  claim  of  the  Plaintiff. 

The  following  cases  were  cited: — Tylden  v.  Hyde  (a) 
BaU  V.  Harris  (b),  Forbes  v.  Peacock  (c),  StrongkiU  v. 
An^(d),  Miles  v.  Dumford(e),  Cole  v.  Muddle  (f), 
PanneU  v.  Hurley  (g),  Page  v.  Adam(h),  and  Oosling  v. 
Carter  {%). 


Vicb-Chakcellob  :— 

After  stating  the  advances  of  64002.  made  by  the  Plain- 
tiff to /oTiottow  Higgenson,  the  sole  acting  executor  of 
John  Higgenson  the  testator,  the  deposit  of  the  title  deeds 
of  the  Everton  estate,  and  the  note  or  memorandum  of  the 
nth  of  June,  1846  Qc),  proceeded — 

There  is  no  doubt  that  the  deeds  were  deposited  as  a 


(a)  2  ».  &  S.  238. 

9)  4  My.  &  Cr.  264. 
(e)  1  Ph.  717. 

{d)  1  De  O.,  Mac,  &  G.  635. 
[€)  2  Sim.  N.  S.  234. 
vox*  XL 


(/)  10  Hare,  186. 
(g)  2  ColL  241. 
(A)  4  Beav.  269. 
(0  1  Coll.  644. 
[k)  Supra,  p.  95. 
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H.  W. 
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security  for  the  64001.  and  interest,  and  the  principal  ques- 
tion is,  whether  the  deposit  was  made  in  such  a  manner  as 
to  create-  an  effectual  security  on  the  Everton  estate,  or 
only  on  the  interest  of  Jonathan  Higgenaon  in  that 
estate. 

The  Everton  property,  which  consisted  partly  of  copy- 
hold and  partly  of  leasehold  estate,  formed  a  part  of  the 
property  devised  by  the  will  of  John  Higgenson,  the  father, 
and,  subject  to  an  estate  created  for  the  benefit  of  his 
widow  during  her  life  or  widowhood,  was  directed  to  fall 
into  his  residuary  estate.  The  residuary  estate  was  given 
to  the  six  sons  of  the  testator  in  equal  shares  as  tenants  in 
common,  and  the  debts  of  the  testator  and  his  legacies  of 
60001  a  piece  to  his  children  were  charged  on  the  whole 
of  his  property.  There  is  no  question,  that,  by  the  terms  of 
the  will,  Jonathan  Higgenson,  as  the  acting  executor,  had 
power  to  deal  with  the  property  for  the  payment  of  the 
testator's  debts,  so  as  to  relieve  purchasers  from  the  neces- 
sity of  seeing  to  the  application  of  the  purchase  monies ; 
and  the  only  question  with  regard  to  the  transaction  now 
before  the  Court  is,  whether  the  contract  with  the  Plaintiff 
was  in  fact  a  contract  for  the  mortgage  of  the  whole  of  the 
Everton  estate,  or  only  of  the  interest  of  the  acting 
executor  therein.  Jonathan  Higgenson,  the  executor, 
had  bought  up  the  interests  of  four  of  his  brothers  in  the 
residuary  estate,  and  was  therefore  the  owner  of  five-sixths 
of  the  property  in  question ;  and  whilst  on  the  one  hand 
it  is  contended  that  the  loan  was  made  either  without  any 
specific  security,  or,  if  any,  at  the  utmost  upon  the  secu- 
rity of  the  beneficial  interest  of  the  executor,  on  the  other 
hand  it  is  argued  that  the  intention  of  the  executor  was  to 
charge  the  interest  of  the  testator  in  the  estate  as  well  as 
his  own. 

The  principle  upon  which  cases  like  these  turn  is  very 
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plain.''  As  to  charges  made  by  an  executor,  or  one  having 
power  to  dispose  of  real  estate,  where  the  purchaser  is  not 
bound  to  see  to  the  application  of  the  money,  the  law 
is  well  settled.  If  the  executor  or  trustee  be  deahng  for 
an  advance  of  monies,  and  that  advance  is  made  by  a  third 
party  to  the  executor  or  person  having  control  over  such 
real  estate,  in  such  a  manner  as  that  there  is  no  reason  to 
infer  that  the  contract  with  the  executor,  or  other  person 
having  that  authority  over  real  estate,  is  for  his  own  benefit^ 
then  the  person  advancing  the  money  is  entirely  discharged 
from  seeing  to  its  application,  and  takes  the  estate  free  from 
any  liability  in  respect  of  the  money  so  advanced  But  if, 
on  the  other  hand,  the  security  be  made  for  the  private 
debt  of  the  executor,  or  for  an  advance  made,  not  for  the 
purposes  of  the  will,  but  to  the  executor  or  other  party  on 
his  own  account  or  for  his  own  benefit,  then  the  party 
making  the  advance  takes  subject  to  all  the  trusts  affect- 
ing the  same  under  the  will.  In  Wa^eins  v.  Cheek  (a).  Sir 
John  Leach  holds,  that  there  is  no  difference  in  the  appli- 
cation of  the  principle  between  the  case  of  one  who  deals 
idth  an  executor,  for  leaseholds,  and  with  a  person  having 
power  over  freeholds,  for  the  freeholds.  In  this  case,  the 
property  was  partly  freehold,  partly  leasehold.  It  is  there- 
fore necessary  to  examine  how  £a.r  in  the  particular  circum- 
stances of  this  transaction  it  appears  that  the  Plaintiff  was 
dealing  with  Jonathan  Higgeneon  as  representing  the 
testator's  estate,  or  as  obtaining  an  advance  of  monies  on 
his  own  account  The  case  is  singularly  put  in  the  bill, 
and  more  singularly  in  the  evidence  of  the  Plaintiff  himself, 
who  has  been  called  as  a  witnes&  On  the  bill  it  is  stated, 
that,  before  August,  1843,  Jonathan  Higgenson,  the  son, 
applied  to  the  Plaintiff,  a  Liverpool  merchant,  for  a  loan  of 
70001.  at  four-and-arhalf  per  cent,  and  proposed  as  a  securi- 
ty to  give  a  mortgage  upon  an  estate  at  Everton,  part  of  an 


1803. 


Jmdffmtnt. 


{a)  2  S.  &  S.  199. 
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estate  devised  by  John  Higgenaon  his  late  father,  which 
estate  was  partly  copyhold  and  partly  leasehold,  and  which 
loan  the  Plaintiflf  agreed  to  maka  The  proposal  to  make 
to  the  Plaintiff  a  mortgage  of  the  "  estate,"  would,  prima 
facie,  mean  the  whole  estate ;  but  it  is  to  be  remembered 
that  Jonathcm  Higgenson  held  five-sixths  of  this  estate 
beneficially  in  his  own  right,  subject  to  the  life  estate  of  his 
mother  during  her  widowhood  The  bill  then  says,  "  that, 
in  pursuance  and  part  performance  of  this  agreement,  the 
Plaintiff,  in  August,  1843,  lent  and  advanced  to  Jona^ 
titan  Higgenson  the  sum  of  3000?."  Nothing,  however,  was 
done  with  respect  to  the  proposed  mortgage  for  the  suc- 
ceeding two  years.  The  biU  states,  that  subsequently  the 
Plaintiff  advanced  to  Jonathan  Higgenaon  the  further  sum 
of  34002.  in  pursuance  of  the  aforesaid  agreement.  It  ap- 
pears that  the  Plaintiff  left  the  transaction  in  that  state 
until  Jonathan  Higgenson  was  about  to  leave  Liverpool, 
when  he  asks  for  a  security  for  the  sum  of  64002.  and  in- 
terest He  does  not  say  that  he  asked  for  the  security 
agreed  upon, — ^he  goes  on  firom  1843  to  1845,  without  any 
security  at  all,  and  then,  when  the  debtor  is  about  to  leave 
the  neighbourhood,  he  says,  '  I  wish  you  to  give  me  some 
security.'  That  would  have  been  answered  by  security  of 
any  description,  by  personal  security ;  or  certainly  by  pro- 
perty belonging  to  the  executor,  as  well  as  property  which 
he  held  as  representing  the  testator's  estata  It  is  then 
stated  that  Jonathan  Higgenson,  on  the  1 1th  of  June,  1845, 
made  and  delivered  to  the  Plaintiff  his  promissory  note  for 
70002.,  and  that  together  with  the  deeds  he  delivered  the 
memorandum  in  writing  of  that  date  to  which  I  have  re- 
ferred (a).  In  this  memorandum  nothing  is  stated  as  to 
the  devise  of  the  estate  by  the  testator  to  Jona;than  Hig- 
genson,  or  that  he  had  any  view  of  passing  the  whole  pro- 
perty according  to  the  power  which  he  possessed  under  the 


(a)  Supra,  p.  96. 
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testator's  will  It  should  be  observed,  that  this  advance  was 
made  about  nine  years  after  the  death  of  the  testator,  but 
at  a  time  when  it  appears  that  there  were  large  debts  of  the 
testator  still  outstanding.  Then  comes  the  transaction  of 
1845,  when  the  Plaintiff  says  he  called  for  security,  not  refer- 
ring to  the  original  contract  How  is  this  transaction  repre- 
s^ted  in  the  Plaintiff's  own  depositions?  These  depositions 
are  sworn  after  the  answers  were  filed,  and  thenssue  chal- 
lenging the  claim  had  been  raised.  If  in  the  contract  for 
the  security  there  had  been  any  reference  to  the  testator's 
estate,  nothing  could  be  clearer  than  that  it  was  the  Plain- 
tiff's interest  and  duty  to  state  it;  but  from  what  the 
Plaintiff  says  with  regard  to  this  transaction,  I  cannot 
entertain  any  doubt  that  he  advanced  the  money  in 
question  without  being  told  that  it  was  required  for  the 
purposes  of  the  testator's  estate.  The  Plaintiff  distinctly 
states  in  his  depositions  that  he  took  the  security  owii^  to 
his  knowledge  of  the  interest  which  the  executor  had 
acquired  in  his  brother's  shares  of  the  estate;  [His  Honor 
read  the  Plaintiff's  deposition  in  answer  to  the  third  inter- 
rogatory, supra,  p.  96.]  It  is,  I  conceive,  very  creditable  to 
the  Plaintiff  that  he  has  made  this  plain  and  fair  statement 
of  his  own  case,  which  clearly  shews  that  he  took  the 
security  because  he  knew  of  the  interest  of  Jonathan  Hig- 
genson  in  the  estate,  and  does  not  state  that  he  in  any 
respect  looked  to  his  powers  as  representing  the  testator. 


1853. 


Judgment, 


The  authorities  on  the  effect  of  dealings  with  an  executor 
are  discussed  at  great  length  by  Lord  Eldon  in  M*Leod  v. 
Drummond  (a).  In  that  case  Sir  W.  Orant  had  thought 
it  desirable  to  direct  an  inquiry  into  the  circumstances  under 
which  the  advances  were  made  to  the  executors,  and  one 
memorandum  was  produced  by  which  the  two  executors, 
Ro88  and  OgUvie,  undertook  to  assign  the  bond  as  from  them- 


(a)  17  Ves.  152. 
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Belves,  and  alao  as  executors  (a).  Lord  Etdoriy  commenting 
on  the  transaction,  says^  **  One  circumstance  has  great  weight 
with  me;  that  this  is  not  a  case  of  executors  applying  pro- 
perty in  their  hands»  and  raising  money  upon  a  deposit  or 
sale  of  that  property,  in  which  case  it  may  be  said  public 
convenience  requires  that  they  should  be  supposed  to 
receive  it  for  the  purpose  to  which  they  ought  to  apply  it ; 
but  two  individuak,  each  happening  to  be  executor,  but  also 
carrying  on  business  in  London  under  the  known  firm  of 
Rosa  &  OgUvie,  apply  to  these  bankers  for  money ;  not  to 
be  in  their  hands  probably,  or  by  intendment  for  the  uses  of 
the  will,  neither  of  them  appearing  to  be  dealing  as  exe- 
cutors "(6).  Lord  Eldon,  apparently,  does  not  consider 
the  terms  of  the  memorandum  as  expressing  that  they  were 
acting  in  their  character  of  executors.  In  another  part  of 
his  judgment  he  remark^  on  the  difference  between  taking 
a  security  for  a  present  advance  or  for  an  antecedent 
debt;  but  he  adds,  "admitting,  however,  that  the  bankers 
had  no  other  motive  for  the  advance  upon  such  a  deposit 
than  they  generally  have,  if  it  appears  in  the  transaction 
itself  that  the  borrower  is  about  to  apply  the  money  so 
raised  on  the  testator's  property  to  objects  wiUi  which  his 
affidrs  have  no  connection,  I  should  hesitate  to  say,  that,  as 
the  temptation  was  so  slight,  the  Court  would  not  examine 
whether  that  was  not  a  most  inequitable  transaction  with 
reference  to  the  persons  entitled  to  that  property "  (c). 
In  that  case  Lord  Eldon  held  that  the  pledge  was  one  that 
could  not  be  made  good  of  itself ;  but  on  the  ground  of 
lapse  of  time  and  other  circumstances,  he  dismissed  the  bill, 
holding  that  the  co-executors  were  not  in  a  position  to 
recover  the  property  which  had  been  pledged.  In  HiU  v. 
Simpson  (d),  Sir  W,  Grcmt  put  his  decision  on  the  ground 
that  the  party  dealing  with  the  executor  did  not  in  truth 


(a)  14  Ves.  356. 
(6)  17  Ves.  159. 


(c)  Id.  17a 

(d)  7  Ves.  152. 
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rely  on  bis  being  dothed  with  tbat  character,  but  on  cer- 
tain representations  made  by  him  which  they  chose  to 
receive  without  question,  and  which  the  smallest  examin- 
ation would  have  proved  to  be  &lsa  He  observes,  after 
diBCussing  the  question  as  to  the  exercise  of  the  powers  of 
executors, — "  Hitherto  I  have  supposed  the  executor  pre- 
tending no  other  authority  than  as  executor ;  and  that  the 
other  Defendants  relied  solely  upon  his  authority  in  that 
character ;  but  the  truth  is,  it  was  not  upon  his  legal  autho- 
rity as  executor  that  they  relied ;  but  they  proceeded  as 
they  state  upon  the  &ith  of  his  representation,  by  which 
they  were  induced  to  believe,  that  the  property  he  assigned 
to  them  was  actuaUy  his  own  "  (a). 

In  the  present  case  it  is  clear  that  the  Plaintiff  relied  on 
the  beneficial  interest  of  the  borrower.  It  is  true,  as  it  was 
suggested,  that  the  Plaintiff  may  be  said  to  have  looked  on  it 
as  an  additional  security, — ^knowing  the  number  of  pitfalls 
the  law  throws  in  the  way  of  these  dealings ;  but  I  do  not 
think,  under  all  the  circumstances,  I  can  possibly  hold  that 
that  transaction  was  not  what  the  Plaintiff  represents  it  to 
be, — a  deposit  of  deeds  to  the  extent  of  giving  all  the  inter- 
est of  the  depositor  in  his  own  right,  instead  of  a  contract 
founded  upon  the  security  of  the  testator  s  estate. 

Another  question  then  arises.  It  appears  that  Jonathan 
EiggtTMon  had  a  very  large  interest  in  or  claim  on  the 
estate  of  the  testator,  in  respect  of  debts  which  had  been 
paid  off  by  him ;  and  in  the  course  of  paying  off  which 
debts  he  had  obtained  large  sums  of  money  from  the  firm  in 
which  he  was  a  partner ;  and  it  appears  also,  that  there  are 
still  legacies  and  other  unsatisfied  charges  on  the  property. 
It  is  suggested  that  these  legacies,  and  the  beneficial  interest 
oi  Jonathan  Higgenson  in  his  own  residuary  share,  and  as 

(a)  7  Ves.  169. 
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representing  other  residuary  legatees,  must  be  subordinate 
to  the  right  to  recover,  in  the  first  place,  the  monies  paid  in 
discharge  of  the  testator's  debta  If  it  be  held,  as  I  have 
concluded,  that  the  Plaintiff's  charge  is  nbt  upon  the 
whole  estate,  but  only  upon  the  five-sixths  in  which  Janor 
than  Higgenaon  was  beneficially  interested,  and  which 
forms  part  of  the  residue,  then  the  assignees  of  the  bank- 
rupts, claiming  under  the  deed  of  June,  1850,  contend  that 
they  are  entitled  to  follow  the  whole  residuary  estate  of  the 
testator,  and  to  be  reimbursed  the  advances  made  to  Jonor 
than  Higgenaon,  the  executor,  by  the  firm,  and  for  the 
payment  of  which  advances  that  deed  provides.  They  say, 
"  We  have  made  large  advances  to  you  in  respect  of  debts 
of  the  testator,  which  have  by  these  means  been  paid  off 
These  debts  were  originally  good  charges  on  the  estate,  and 
we  have  now  a  right  to  have  such  advances  satisfied  out  of 
all  or  any  part  of  the  estate  which  was  liable  to  such 
ohargea"  In  support  of  this  claim,  the  case  of  Aakby  v. 
Jahby  (a)  was  cited,  and  a  passage  in  Williams  on  Exe- 
cutors (b)  referring  to  it.  In  which  case  the  Court  intimated 
an  opinion,  that  where  a  party  has  advanced  money  to  an 
executor,  for  the  purpose  of  paying  a  debt  of  the  testator,  he 
^lay  have  a  right  to  obtain  a  judgment  de  bonis  testatoris 
but  not  to  charge  the  executor  personally.  I  am  not  aware 
that  there  is  any  existing  decision  which  goes  that  length ; 
although  there  is  no  doubt^  that,  if  there  be  a  fund  in  Court 
belonging  to  the  estate  of  a  testator,  and  the  executor  has 
paid  a  debt  due  firom  the  estate,  he  has  been  allowed  to  say, 
place  me  in  the  position  of  the  creditor  who  has  been  thus 
pai4 ;  and  perhaps,  although  I  do  not  find  such  a  case,  a  third 
party  having  for  any  sufficient  cause  discharged  a  debt, 
might  be  permitted  to  stand  in  the  position  of  the  creditor 
as  against  the  fund,  or  against  devisees  and  other  persons 
taking  under  the  will :  but  I  know  of  no  case  in  which,— 


(a)  7  B.  &  C.  444, 


(6)  Vol.  2,  pp.  1509, 1510,  4th  edit 
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a  devisee  having  aliened  the  devised  estate,  a  party  who  has 
paid  off  a  debt  of  the  testator  could  by  that  means  affect 
the  aliened  estate  with  a  trust,  and  keep  the  debt  alive 
against  the  alienee.  If  that  were  so,  the  position  of  a  per- 
son 80  paying  off  the  debt  of  a  testator  would  be  better  than 
that  of  a  mortgagee ;  for  if  a  third  party  should  pay  off  a 
mortgage  on  the  estate  of  another  and  take  no  assignment 
of  the  mortgage  debt,  he  would  acquire  no  charge  on  the 
mortgaged  premises  in  respect  of  the  debt  which  he  had  so 
satisfied. 


i85a 


jMdffmeiU* 


Here,  however,  the  case  is  rather  different  from  that 
which  I  have  supposed ;  for  it  is  not  the  case  of  a  person 
himself  paying  off  the  debt  of  the  testator,  but  paying  money 
to  the  executor  generally  and  giving  credit  to  him,  by 
placing  money  in  his  hands  to  enable  him  to  pay  off  a  debt. 
It  was  said  by  Mr.  RoU  that  here  the  firm  acted  as  exe- 
cutors ;  but  it  cannot  I  think  be  put  higher  than  an  ad- 
Tance  to  the  executor, — ^it  was  carried  to  his  debit  in  the 
books  of  the  firm,  and  there  can  be  no  doubt  that  the 
executor  would  be  personally  liable.  According  to  the 
opinion  intimated  in  Aahhy  v.  AaKby,  if  you  advance 
money  to  an  executor  generally  for  the  purposes  of  the 
estate,  he  having  property  of  the  testator's  in  his  hands, 
you  can  lay  hold  of  it ;  but  if  he,  happening  to  be  the 
owner  as  well  as  executor,  aliens  part  of  that  property,  it  is 
surely  going  too  fiur  to  say  that  you  can  follow  that  property 
m  liie  hands  of  the  purchaser,  and  recover  out  of  it  the  ex- 
tent of  your  advance.  I  know  of  no  case  or  dictum  which 
goes  that  length;  although,  if  the  property  had  still  re- 
mained in  the  hands  of  the  executor,  it  mighty  perhaps,  in 
such  a  case  have  been  recovered. 


The  Plaintiff  claims  to  have  the  estate  marshalled,  and 
there  must  be  an  inquiry  what  legacies  and  charges  affect 
the  property  comprised  in  his  security,  and  a  declaration 
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that  the  Plaintiff  is  entitled  to  have  such  legacies  and 
charges  thrown  in  the  first  place  upon  the  estate  of  the 
testator  other  than  the  Everion  property,  comprised  in  his 
equitable  mortgaga 


April  ifith. 


SHEARMAN  v.  M'QREQOR 


1  HE  bill  was  brought  by  the  Plaintife  William  Shear- 
man and  Annie  his  wife^  to  restrain  an  action  upon  a 
bond,  brought  against  the  Plaintiff  William  Shearman  by 
the  Defendant  M'Oregor.  The  Plaintiff  had  become  liable 
to  be  sued  upon  the  bond,  in  consequence  of  omitting  to  pay 


Where  a  po- 
licy of  life  in- 
Bunince  had 
been  effected, 
as  part  of  a 
family  ar- 
rangement, to 
secure  to  tiie 

dren  of  the  in-  ^^  premiums  upon  a  policy  of  insurance  for  his  life,  whereby 

money* an? °^  the  policy  had  become  void;  but  he  had  been  afterwards 

the  husband,     allowed  by  the  insurance  office  to  pay  the  premium,  and  the 

in  breach  of  t       tii  -i-i/*         ,...         ^.t- 

the  condition    policy  had  been  revived  before  the  mstitution  of  this  smt 

of  a  bond 
which  he  had 

***  tt^^'  ^^'^  Plaintiff,  William  Shearman,  paymaster  in  a  regi- 

one  occasion  ment  of  the  line,  had  been  desirous  of  exchanging  into  a 
mium  on^tfi"'  cavalry  regiment ;  and  in  order  to  effect  this  object  a  Mra 
Ey^he  ^sur^  P'^Mand,  an  aunt  of  the  Plaintiff  Annie,  his  wife,  gave  her 
ance  dropped,  1250?.  The  intention  of  the  aunt  was  to  settle  this  sum 
revived  it;  the  for  the  benefit  of  the  niece  and  her  childreu,  and  the  mode 
Se^rciun-  ^  adopted  for  that  purpose  was  the  execution  by  the  Plaintiff 

William  of  a  bond  and  indenture,  both  dated  the  26th  of 

November,  1851. 


stances,  and 
being  of  opi- 
nion, that  the 
manner  in 
which  the  ob- 
ject and  inten- 
tion of  the  in- 
surance and 
the  bond  had 
been  described 
to  the  husband 

in  a  correspondence  on  the  subject,  had  misled  him,  and  that  he  was  mistaken  as  to  the 
consequences  of  the  omission  to  pay  the  premium, — ^restrained  an  action  on  the  bond  in  re- 
spect of  such  breach,  upon  the  terms  of  Uie  husbMid  paying  the  costs. 


By  the  bond,  the  Plaintiff  William  was  expressed  to  be 
bound  to  the  Defendant  in  the  penal  sum  of  25002.,  with 
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the  condition  that  if  be  (the  Plaintiff),  his  heirs,  executors, 
or  administrators   "should  well  and  truly  pay  or  cause 
to  be  paid  unto  the  said  Alexander  M'Oregor,  his  exe- 
cutors, administrators,  or  assigns,  the  just  and  full  sum  of 
1250L  sterling  on  the  26th  day  of  May  next  ensuing  the 
date  of  these  presents,  or  shall  and  will  well  and  truly  per- 
form and  keep  all  and  singular  the  covenants,  clauses,  and 
agreements  contained  in  a  certain  deed,  bearing  equal  date 
with  these  presents,  and  made  between  the  said  William 
Shearman  of  the  first  part»  Anna  Dorothea  Putland  of  the 
second  part^  and  Alexander  M'Oregor  of  the  third  part, 
without  fraud  or  further  delay,  then  the  above  obligation  to 
be  void  and  of  none  effect^  or  else  to  stand  and  remain  in 
full  force  and  virtue  in  law."    The  indenture  was  made  be- 
tween the  Plaintiff  WiUiam  Shearman  of  the  first  part> 
Mrs.  PvUand  of  the  second  part,  and  A .  M*Oregor,  the  De- 
fendant, of  the  third  part;  and  the  same,  after  reciting  the 
policy  of  assurance,  and  that  the  Plaintiff  WiUiam  Shear- 
man  was  married  to  the  said  Annie  Shearman,  proceeded 
as  follows : — "  And  the  said  WiUiam  Shearman,  being  in 
want  of  a  sum  of  1250Z.  for  the  purpose  of  his  promotion  in 
the  army,  hath  applied  to  the  said  Anma  Dorothea  Putland 
to  lend  and  advance  to  him  the  said  sum  upon  the  security 
of  the  said  recited  policy  of  assurance  and  his  bond  and  war- 
rant of  attorney  for  confessing  judgment  thereon,  to  which 
the  said  Anna  Dorothea  Putland,  in  consideration  of  the 
natural  love  and  affection  which  she  bears  towards  the  said 
Annie  Shearman,  hath  consented  and  agreed,  upon  the 
terms  of  having  the  said  sum  secured  to  the  said  Alexander 
M'Gregor  upon  the  trusts  of  this  indenture ;  and  by  the 
indenture,  after  reciting  the  bond,  it  is  witnessed,  that^  "  in 
pursuance  of  the  said  agreement,  and  in  consideration  of 
12502.  to  the  said   WiUUmi  Shea/rmom  paid  by  the  said 
Anna  Dorothea  Puttamd,  the  said  William  Shearman, 
by  the  consent  and  direction  of  the  said  Anna  Dorothea 
Putland,  assigned  aU  that  instrument  or  policy  of  assur- 
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anoe  so  effected  by  him  with  the  said  Medical,  Invalid, 
and  General  Assurance  Company,  and  the  said  sum  of 
12502.  assured  thereby,  and  all  and  every  other  sum  and 
sums  of  money,  benefit  and  advantages  whatsoever,  to  be 
had,  recovered,  or  obtained  under  or  by  virtue  of  the  said 
policy,  together  with  full  power  and  authority  to  ask,  de- 
mand, sue  for,  recover,  and  receive,  and  give  effectual  ac- 
quittances, releases,  and  discharges  for  the  said  sum  of  12502. : 
to  have  and  to  hold  the  same  unto  the  said  Alexander 
McGregor,  his  executors,  administrators,  and  assigns,  upon 
trust  that  he  or  they,  when  and  so  soon  as  the  said  sum  of 
12502.  should  upon  the  death  of  the  said  William  Shear- 
man become  due  and  payable  under  the  said  recited 
policy  of  assurance,  should  lay  out  and  invest  the  same  in  his 
or  their  name  or  names,  upon  such  securities  as  in  this 
indenture  mentioned,  and  should  vary  the  securities  as 
to  them  or  him  should  seem  expedient,  and  stand  and  be 
possessed  of  and  interested  in  all  and  singular  such  trust 
monies,  stocks,  funds,  and  securities,  and  the  interest,  divi- 
dends, and  annual  produce  of  the  same  respectively,  in 
trust  to  pay  and  hand  over  such  interest,  dividends,  and  an- 
nual produce  to  the  said  Annie  Shearman  and  her  assigns 
during  the  term  of  her  natural  life;  and  from  and  imme- 
diately after  the  decease  of  the  said  Annie  Shearman,  then 
upon  certain  trusts^  for  the  benefit  of  the  children  of  the 
said  marriage."  And  the  indenture  contained  a  proviso, 
that,  if  there  should  not  be  any  child  or  children  of  the  said 
William  Shearman  and  the  said  Annie  Shearman  his 
wife,  living  at  the  time  of  the  death  of  the  said  Annie 
Shearman,  or  if  all  of  them  should  die  before  any,  being  a 
son  or  sons,  should  attain  the  age  of  twenty-one  years, 
or,  being  a  daughter  or  daughters,  should  attain  that  age 
or  marry,  then  and  in  that  case  the  said  Alexander 
M'Gregor,  his  executors,  administrators,  or  assigns  should 
stand  possessed  of  the  said  policy  of  assurance,  trust  monies, 
stocks,  funds,  and  securities,  in  trust  and  to  and  for  the  use 
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of  the  said  Annie  Shearman,  her  executors,  administn^ 
tors^  and  assigiis,  as  for  her  and  their  own  proper  use  and 
benefit  And  the  indenture  also  contained  a  covenant  to  the 
effect  that  he  the  said  WHliam  Shearman,  his  heirs,  exe- 
cutors, administrators,  or  assigns,  or  some  or  one  of  them, 
would  well  and  truly  pay  or  cause  to  be  paid  unto  the 
said  Assurance  Company  the  said  annual  premium  of 
201.  68.  3d.,  and  all  other  premium  and  premiums,  sum  and 
sums  of  money  as  and  when  the  same  should  from  time 
to  time  become  due  and  payable;  and  that  he*  the  said 
William  Shearman  during  his  life  would  not  do,  or  suffer 
to  be  done,  any  act,  deed,  matter  or  thing  whatsoever,  or 
omit  to  do  any  necessary  act  whereby  the  said  recited 
policy  of  assurance  should  or  might  become  or  be  liable  to 
be  impeacbed,  impaired,  or  void  or  voidabla 


The  sum  of  11702.  (802.  having  been  deducted  for  costs 
and  expenses)  came  to  the  Plaintiff's  hands,  and  the  manner 
in  which  it  should  be  invested  or  employed  soon  afterwards 
became  a  subject  of  dispute  between  the  Plaintiff  and  his 
fether-in-law,  EyreEvams,  from  whom  the  Plaintiff  received 
an  allowanee  of  1002.  a  year.  Mr.  Evans,  his  wife's  father, 
objected  to  his  entering  a  cavalry  regiment^  and  expressed  a 
wish  for  the  money  to  be  invested  in  railwaya  In  reference 
to  a  conversation  to  this  purport,  the  Plaintiff  wrote  to  Mr. 
Evms  the  following  letter : — 


"  Dear  Sir, — I  have  weighed  in  my  mind  what  you  said 
last  evening  on  business,  and  I  now  write  in  the  same  strain. 
With  regard  to  the  1 1702. ;  I  understood  the  money  to  have 
been  given  to  my  wife,  who  has  lent  it  to  me  on  my  insuring 
my  life  for  12502.,  which  has  been  done,  and  all  deeds  exe^ 
cuted :  therefore  I  cannot  entertain  any  other  person  having 
power  over  it  so  long  as  I  pay  the  insurance,  and  I  keep  the 
money  until  I  can  effect  an  exchange  or  procure  some  ap- 
pointment that  will  prevent  our  going  abroad.     That  I  be* 
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lieve  to  be  the  spirit  in  which  the  money  was  lent  to  me ; 
and  I  think  I  have  sufficient  experience  in  monetaiya&irs 
to  be  aUe  to  keep  that  small  sum  safe  until  required  for  the 
advantage  of  my  wife  and  self  You  appeared  to  imagine 
that  because  I  am  fond  of  a  horse,  that  it  will  lead  me  to 
gambling.  I  assure  you  I  have  the  greatest  horror  of  that 
propensity,  and  I  do  not  think  I  have  bet  to  the  value  of 
11,  in  all  my  Ufa  I  don't  deny  of  having  raced  a  horse 
but  I  did  not  bet  a  shilling.  I  hope  you  will  receive  this  in 
the  way  it  is  intended,  in  good  spirit,  and  believe  me  yoiUB 
tndy,  W.  Sheabman." 


In  reply  to  this  letter,  the  Plaintiff  received  a  letter  from 
Mr.  Evaria,  as  follows : — 

*' Liverpool,  29th  January,  1852. 

"  My  Dear  Shearman, — ^I  received  your  letter  with  as- 
tonishment, and  much  regret  the  injurious  consequences 
which  must  result  from  your  acting  upon  mistaken  views  in 
respect  to  the  money  given  by  Mra  PuUand  for  the  benefit 
o{  Annie.  I  did  expect  that  you  would  have  felt  the  necessity 
of  being  forward  to  satisfy  me  as  to  the  security  and  proper 
application  of  this  money,  for  the  administration  of  which  a 
trustee  is  appointed,  who,  and  not  yourself,  should  have  re- 
ceived and  disbursed  it  Annie,  upon  whom  and  her  chil- 
dren this  1250Z.  is  settled,  was  not  entitled  to  lend  it,  nor 
did  I  learn  from  her  that  you  ever  condescended  to  consult 
her  about  it  You  strangely  assume  to  have  an  acquired 
right  over  Mrs.  PuUand* 8  gift  by  reason  of  the  insurance 
effected  on  your  life,  and  the  bond  which  you  have  signed 
The  insurance  I  find  is  voidable  if  you  be  ordered  abroad, 
and  is  therefore  little  worth  the  premium  which  is  payable 
out  of  money  claimed  from  myself  This  insurance  upon 
your  life  is  necessary  only  for  so  long  a  time  as  the  sum  in 
question  is  invested  in  a  commission  voidable  in  case  of  your 
death.     Were  you  to  sell  out  and  realise,  the  insurance  may 
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be  dispensed  with,  and  so  much  of  the  proceeds  of  your 
commission  as  1250Z.  would  revert  to  the  trustee,  Mr. 
McGregor,  appointed  by  me  to  be  by  him  securely  invested 
in  conformity  with  the  deed  to  which  you  are  a  party,  and 
which  in  honour,  equity,  and  duty  you  are  bound  to  act  up 
ta  You  surely  cannot  be  considered  as  a  third,  separate, 
irresponsible  party,  entitled  to  the  loan  or  use  of  this  money 
(settled  on  your  wife)  for  purposes  unconnected  with  the 
trust  As  to  your  bond,  you  cannot  but  know  that  its  only 
use  would  be  to  give  Anme  or  her  children  priority  of  claim 
on  any  property  you  may  be  possessed  of  on  the  occasion  of 
your  decease ;  but  you  seem  to  think  that  if  Annie  is  se< 
cured  in  the  event  of  her  surviving  you,  that  she  is  not  to 
expect  to  claim  any  benefit  or  income  from  her  aunt's  gift 
during  her  lifetima  This  is  hard  measure  for  her,  and  will 
in  any  case  happen  if  you  persevere,  contrary  to  the  advice 
of  all  your  friends,  in  your  intention  of  exchanging  into  a 
cavalry  regiment,  and  indulging  your  passion  for  horses  at 
the  cost  not  to  be  calculated  beforehand/' 
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The  premium  on  the  policy  of  insurance  becoming  due  in 
November,  1852,  the  Plaintiff  forwarded  the  notice  to  Mr. 
Evans,  his  allowance  of  1002.  a  year  being  then  in  arrear; 
and  the  Plaintiff  received  in  reply  the  following  letter : — 


'*  Liverpool,  6th  December,  1852. 

"  Sir, — I  received  your  letter,  and  I  return  herein  the 
printed  notice  from  the  insurance-office  at  which  a  policy  of 
insurance  upon  your  life  is  effected,  with  the  intimation  that 
I  shall  not  pay  the  premium  thereon,  nor  confer  any  favours 
until  you  account  to  me  for  12502.  advanced  a  year  ago  by 
my  sister,  Mra  PuUand,  in  anticipation  of  a  legacy  destined 
for  my  daughter,  and  intended,  under  my  direction  and  con- 
trol, for  her  benefit  and  advantage. 

**  I  am,  &c.,  yours, 

"  Eyre  EvANa" 
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The  Plaintiff  by  hu  bill  and  affidavit^  stated,  that^  in  con- 
sequence of  his  not  receiving  the  promised  allowance  from 
Mr.  Evams,  he  omitted  to  pay  the  assurance  premium  within 
the  proper  and  necessary  time,  and  the  assurance  dropped; 
but  he,  in  making  such  omission,  was  not  aware  of  the  effect 
the  omission  to  pay  at  the  time  might  have,  neither  did  he 
know  the  terms  of  the  deeds  he  had  executed  or  the  par- 
ticulars of  the  obligation  he  was  under,  by  virtue  of  either 
the  said  deed  or  policy,  and  the  policy  was  not  and  is  not 
in  his  possession.  He  further  stated,  that»  in  reply  to  a 
letter  written  by  him,  relating  to  his  right  to  the  said  sum 
of  12502.,  he  received  from  Mr.  Evans  a  letter  as  fol- 
lows : — 

"  I  deeply  regret  to  find  you  again  repeating  the  subter- 
fuge that  your  wife  lent  her  aunt's  money  to  you ;  I  before 
this  told  you  that  you  never  condescended  to  ask  your  wife 
for  it ;  that  she  had  no  power  to  lend  it,  or  divert  it  from 
the  purposes  for  which  it  was  given ;  that  to  part  with  it 
would  have  been  a  fraud  upon  Mra  PuUand'a  intentions. 
Moreover,  the  money  was  given  by  my  permission ;  and  on 
the  condition  of  being  under  any  conditions  I  chose  to  im- 
pose. I  directed  and  intended  that  the  money  was  to  pur- 
chase the  paymastership,  which  was  represented  as  offering 
pecuniary  and  other  advantages ;  that  during  your  holding  it 
an  insurance  was  to  be  effected  upon  your  life,  and  that  the 
insurance  was  to  be  given  up  when  you  sold  out  The  pro- 
ceeds of  your  commission,  to  the  extent  of  the  1250Z.,  then 
to  revert  to  the  trustee,  and  to  be  invested  otherwise  for  the 
security  of  your  wife  and  your  mutual  annual  benefit  In- 
stead, however,  of  Mra  PuUand'a  gift  of  1250Z.  (for  which 
I  grieve  that  she  pays  80Z.  a  year  interest)  being  a  capital 
producing  a  relative  income,  it  has  disappeared,  leaving  a 
worthless  policy  of  insurance  effected  in  your  name,  the 
annual  cost  of  302.,  proposed  to  be  paid  for  by  my  money,  in 
abatement  of  the  allowance  I  was  in  the  habit  of  making 
to  add  to  the  comfort  of  my  daughter  and  yourself^' 
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The  bill  stated  that  the  action  was  brought  at  the  in- 
stance and  suggestion  of  Mr.  Evans  ;  and  that  although  the 
policy  had  been  dropped  under  the  circumstances  aforesaid, 
jet,  by  its  subsequent  revival,  the  covenants  contained  in 
the  indenture,  and  the  condition  of  the  bond  so  feir  as  either 
of  them  provided  for  the  keeping  up  of  the  policy,  had  been 
sabstantially  complied  with. 


The  Plaintiff,  by  his  bill  and  affidavit^  stated  that  he  had 
always  understood  that  the  money  so  lent  to  him  should  be 
applied  at  his  discretion  either  in  purchasing  an  exchange, 
or  in  obtaining  some  military  employment  which  would 
prevent  his  going  abroad;  and  that  he  was  not  to  be  and 
could  not  be  called  upon  to  repay  the  same  in  his  life- 
tiina 


The  Plaintiff  moved  for  an  injunction  to  restrain  the 
action  on  the  bond. 


Mr.  Bolt  and  Mr.  Oiffard,  for  the  PlaintiG^  argued  that 
die  present  case  was  distinguishable  from  all  those  in  whidi 
die  Court  had  refused  to  relieve  against  the  legal  conse- 
quences of  the  breach  of  a  covenant.  It  was  material  to 
observe  that  the  case  was  not  one  between  lessor  and  lessee, 
nor  between  mortgagor  and  mortgagee.  It  was  the  case  of 
relief  against  the  paialty  of  a  bond,  in  which  the  inter- 
ference of  this  Court  was  in  all  cases  necessary  before  the 
Statute  of  Anne  (a).  The  case  was  one  in  which  the 
Plaintiff  had  been  misled  by  the  manner  in  which  the  ar- 
rangement had  been  explained  to  him,  and  the  precise 
nature  of  which  arrangement  had  probably  not  been  per- 
fectly understood  by  any  of  the  parties.  It '  would  clearly 
defeat  the  original  intention,  if  the  Plaintiff  were,  in  con- 
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sequence  of  his  accidental  omission  to  pay  the  premium,  n6w 
compelled  to  pay  the  money  to  the  trustea  The  security 
for  the  ultimate  application  of  the  money  for  the  benefit  of 
the  wife  and  children  of  the  marriage,  was  all  that  the 
parties  contemplated,  and  that  security  is  now  as  perfect 
as  it  ever  was  or  was  intended  to  be.  Even  in  cases  of  in- 
surance between  a  lessor  and  lessee  it  has  never  been  said 
that  in  no  circumstances  will  the  Court  relieve  against  a 
strict  breach.  There  might  certainly  be  circumstances  in 
which  the  lessee  might  have  been  misled  by  the  language 
of  the  lessor,  and  from  that  cause  have  mistaken  his  Uabili- 
ties»  where  the  Court  woidd  restrain  the  lessor  from  taking 
advantage  of  the  mistake.  In  another  respect  this  case  was 
distinguished  from  all  those  which  had  been  before  the 
Court;  that  in  none  of  the  cases  had  the  party  seeking  re- 
lief restored  the  policy  to  its  former  state  before  the  bill  was 
filed, — so  that  he  came  before  the  Court  with  the  identical 
policy,  against  the  loss  of  which  only  the  Defendant  re- 
quired to  be  indemnified. 


Mr.  Bacon  and  Mr.  PiggoU,  for  the  Defendant,  contend- 
ed that  there  was  no  precedent  for  the  interposition  of  this 
Court  in  such  a  casa  The  parties  lending  the  money  had 
clearly  stipulated  for  two  things, — ^the  repaym^it  of  the  frmd 
at  some  time,  perhaps  after  the  decease  of  the  Plaintiff; 
and,  secondly,  in  the  meantime,  the  continual  security  for 
that  repayment  by  the  existence  of  a  policy  of  insurance. 
The  second  of  these  conditions  the  Plaintiff  fiedled  to  fulfil, 
and  the  Court  would  not  relieve  him  from  the  consequoices 
of  the  breacL 

The  cases  cited  were  ElUott  v.  Tv/mer(a),  EcUon  v. 
Lyon  (6),  Seton  v.  Slade  (c),  HiU  v.  Barclay  (d).  North- 


(a)  13  Sim.  477. 
(6)  3  Vea.  689. 


(c)  7  Vea.  265. 

(d)  18  Ves.  56, 
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coU  V.  IhLke(a),  Beech  v.  Ford(J>),  and   WirUhrop  v. 
Murray  (c). 

The  Yice-Chakcellor  said,  there  was  a  fallacy  in  the 
reasoning  on  behalf  of  the  Plainti£C  that^  because  it  was 
only  a  question  of  the  payment  of  money,  and  the  Courts  in 
cases  of  mortgage  and  otherwise,  relieved  against  the  strict 
l^al  condition,  it  should  therefore  also  extend  the  same 
relief  in  a  case  where  the  premium  of  a  policy  of  assurance 
had  been  omitted  to  be  paid  at  the  proper  time,  but  had 
been  subsequently  paid  In  the  case  of  relief  given  to  the 
mortgagor  against  a  mortgagee  where  the  title  had  become 
absolute  at  law,  and  in  other  cases  founded  on  the  same 
principle,  the  Court  gave  no  relief  until  the  party  who  had 
acquired  the  legal  right  was  put  in  possession  of  the  whole 
amount  which  he  could  claim ;  and  when  he  had  received  all 
that  he  was  entitled  to,  there  was  no  reason  why  he  should 
be  permitted  to  go  £Eurther,  and  there  was  no  possibility  of 
future  damage;  but  it  was  quite  otherwise  where  the  stipula- 
tion was  to  keep  on  foot  a  security.  It  would  defeat  the 
object  of  the  stipulation  if  the  Ciourt  were  to  hold  it  suf- 
ficient for  the  party  under  the  obligation  of  pajring  the  pre- 
miums and  keeping  on  foot  the  security,  to  revive  it  at  any 
time  after  the  person  for  whose  benefit  it  was  created  should 
bave  discovered  that  the  obligation  had  been  neglected.  It 
was  dear,  that  he  had  not  had  the  security  for  which  he  had 
stipulated.  He  had  incurred  a  risk,  from  which  it  was  the 
duty  of  the  other  party  to  have  protected  him.  Inthiscase, 
it  appeared  by  the  PlaintifiTs  own  letter,  that  he  knew  of  his 
obligation  to  pay  the  premiums,  for  he  said,  "  I  cannot  en- 
tertain any  other  person  having  power  over  it  so  long  as  I 
pay  the  insurance,  and  I  keep  the  money  until  I  can  effect 
an  exchange,  or  procure  some  employment  that  will  prevent 
our  going   abroad."     The  right  of  holding  the  money 


1803. 
Shiabmav 

V. 

ICOrkoob. 
Argumemt. 


(a)  Amb.  511. 


{b)  7  Hare,  208. 
l2 


(c)  8  Hare,  214. 
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which  he  here  asserted,  was  moreover  not  consistent  with 
the  deed 


Mr.  RoU  replied. — If  the  Defendant  relied  upon  an 
equity  with  reference  to  the  proper  application  of  the 
money, — ^if  he  insisted  that  the  money  was  not  in  the  hands 
of  the  party  entitled  to  hold  it  according  to  the  original  in- 
tention of  the  parties,  he  ought  to  bring  that  case  forward 
by  a  cross  bill,  in  order  that  it  might  be  &irly  met  There 
was  no  doubt  that  the  Plaintiff  knew  that  he  had  under- 
taken to  keep  on  foot  the  insurance,  and  he  did  not  rest  his 
case  on  mere  ignorance,  but  bn  the  fact  that  he  had  been 
misled  by  the  correspondence,  which  might  reasonably  in- 
duce him  to  believe  that  the  consequences  would  not  be 
such  as  are  now  made  to  flow  from  it.  He  has  now  set  the 
matter  right,  and  has  become  aware  of  his  position ;  it  is 
not  therefore  a  defence  which  he  woidd  be  in  a  position 
to  set  up  to  any  action  foimded  on  a  similar  breach  of  the 
covenant  hereafter. 


Judgment,  The  ViCE  CHANCELLOR  Said: — ^That  the  Court  could  not 
in  this  case  give  the  relief  sought,  upon  the  ground  that 
the  covenant  to  keep  on  foot  the  policy  was  satisfied  by  its 
revival  after  it  had  been  allowed  to  drop ;  nor  could  such 
relief  be  given  on  the  groimd  sugg^ted,  that  the  Plaintiff 
was  ignorant  of  the  effect  of  the  instruments  which  he  had 
executed,  no  fraud  being  alleged.  [His  Honor  then  stated 
the  circumstances  of  the  case,  observing  on  the  peculiarity, 
that  although  the  deed  recited  that  the  sum  in  question 
was  a  loan,  yet  there  was  no  provision  for  payment  by  the 
Plaintiff  of  interest  upon  it ;  and  that  in  fact  if  the  terms  of 
the  deed  were  complied  with,  and  the  policy  kept  on  foot, 
no  interest  would  be  payabla]   If  therefore  no  interest  were 
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payable  by  the  Plaintiff,  all  that  was  intended  to  be  secured 
was  the  repayment  of  the  principal  sum.  The  question  was, 
whether,  under  all  the  circumstances,  looking  at  the  corre- 
spondence which  had  taken  place,  the  Plaintiff  might  not 
be  under  the  honest  impression  that  all  he  was  bound  to  do 
was  to  keep  up  the  policy,  and  that  the  consequence  of 
omitting  to  do  so  might  be,  that  he  would  have  to  renew 
his  insurance  perhaps  at  a  disadvantage,  but  not  that  he 
would  then  be  liable  to  have  the  money  taken  out  of  his 
hands.  In  the  letter  from  his  feither-in-law  the  nature  of 
the  deed  was  thus  explained  to  the  Plaintiff: — ''You 
strangely  assume  to  have  acquired  a  right  over  Mrs.  Put- 
land's  gift  by  reason  of  the  insurance  effected  on  your  life, 
and  the  bond  which  you  have  signed.  The  insurance,  I 
find,  is  voidable  if  you  be  ordered  abroad,  and  is  therefore 
little  worth  the  premimn  which  is  payable  out  of  money 
claimed  from  myself  This  insurance  upon  your  life  is 
necessary  only  for  so  long  a  time  as  the  sum  in  question  is 
invested  in  a  commission  voidable  in  case  of  your  death." — 
'^  As  to  your  bond,  you  cannot  but  know  that  its  only  use 
would  be  to  give  Armie  or  her  children  priority  of  claim 
on  any  property  you  may  be  possessed  of  on  the  occasion 
of  your  decease."  The  transaction  was  in  the  nature  of  a 
&mily  arrangement ;  and  the  Plaintiff  had  a  claim  to  re- 
lief on  the  ground  of  the  misapprehension  and  mistake  of 
his  position,  into  which  he  had  been  led  by  the  represent- 
ations which  were  made  to  him.  The  case  was  not  one  in 
which  the  parties  stood  in  the  simple  relation  of  debtor  and 
creditor;  and  without  intrenching  on  the  principles  which 
the  Court  had  laid  down  with  r^ard  to  the  right  of  en- 
forcing the  legal  consequences  of  omitting  to  pay  the  pre- 
miums on  policies  of  insurance,  his  Honor  thought  he 
was  in  a  position  in  this  case  to  grant  an  injunction  to  re- 
strain the  action  on  the  bond,  but  on  the  terms  of  the 
Plaintiff  in  equity  paying  the  costs  of  the  action. 


Judffment, 
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Where  the  J.  HE  defendant^  a  house  and  estate  agents  in  November, 
contncted  to  1851,  WTOte  to  the  Plaintiff,  who  was  a  barrister,  as  follows : — 
wmpletefrom  "^  *"^  writing  a book which  I  intend  to  print,  size  12mo., 
materiaUtobe  number  of  paees  about  one  hundred  and  fifty.     It  is  to  be 

furnished  by  , 

the  defendant,   addressed  to  intending  tenants  and  purchasers^  and  also 

Uie  def^duit  proprietors  of  landed  and  house  property.  The  object  of 
expreued  hia    ^jj^  yfox\i  will  be  to  point  out  the  diflSculties  attending  the 

intention  to  ... 

write,  and  procuring  and  parting  with  residences  and  estates,  and  to 
supply  the  suggest  the  remedies  to  guide  the  uninitiated  into  a  right 
tiwQ  connected  ^^^  speedy  oourse  of  procedure,  and  to  explain  the  methods, 

with  the  sub-    whereby  they  may  avoid  difficulties,  and  save  both  their 

ject,forwhich     ,  ^^    ^    .  ^  ^ 

the  plaintiff      time  and  their  money.     1  propose  to  get  my  own  printer 

aoertain^r^    (J^empaheod)  to  print  the  book,  and  to  have  it  published  by 

™^Si*^^to     Longman  or  Rivington  at  five  shillings.     I  think  I  ought 

the  number  of  to  have  two  thousand  copies  printed,  and  then  stereotype 

might  oontiS;  ^®  matter.     My  plan  would  be,  to  issue  circulars  to  likely 

Swdimin^     persons  suggesting  the  purchase  of  the  book,  to  distribute 

junction  to  re-  an  advertisement  among  my  own  connexion,  and  to  well 

lendant  from    advertise  the  book.     At  the  end  of  the  year,  or  early  next 

EaSng,^OTTOll-  y^^>  ^  think  I  could  complete  the  manuscript     Having 

wt*^f th^     made  these  statements,  I  am  desirous  of  soliciting  your 

work  (which     opinion  on  the  plan.     The  manuscript,  as  it  came  from  me, 

had  contri-       would  require  considerable  correction  and  revision,  and  I 

imymatiSS     ^oxlA  like  to  know  whether,  and  upon  what  terms,  you 

alteration  or  would  be  kind  enough  to  undertake  this  part  of  the  busi- 
onuaaion;  and  , 

also  refused  an  ness,  and  how  long  it  would  occupy  you.^ 

injunction  to 

restrain  the 

defendant  from  printing,  publishing,  or  selling  the  work,  until  he  had  paid  the  plaintiff  the 

sum  agreed  upon  for  his  assistance  and  contribution ;  for  such  payment  may  be  enforced  at 

law,  and  the  title  to  it  is  not  a  ground  for  the  interposition  of  a  Court  of  equity. 

SenibU,  unless  there  be  a  special  contract,  either  express  or  implied,  reserviog  to  the  au- 
thor a  qualified  copyright,  the  purchaser  of  a  manuscript  is  at  liberty  to  alter  and  deal  with 
it  as  he  thinks  proper. 


SiaiemenL 
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Tenns  for  oorrectmg  the  proposed  work  were  agreed  upon  1853. 
between  the  two  parties,  at  a  certain  rate  per  printed  page. 
It  being  afterwards  found  that  the  Plaintiff  would  be  re- 
qoinMl,  not  merely  to  correct  the  Defendant's  manuscript,  but 
also  to  supply  much  original  matter^  it  was  arranged,  in 
1852,  that  the  work  should  be  increased  in  size,  so  as  to  fill 
sixteen  sheets;  that  the  Plaintiff  should  complete  the  work 
from  the  materials  supplied  to  him  by  the  Defendant;  and 
that  he  should  write  a  part  of  the  work,  to  consist  of  the  legal 
infonnation  on  subjects  connected  therewith,  and  receive 
for  each  printed  page  double  the  sum  first  agreed  upon. 
The  Plaintiff  afterwards  applied  to  the  Defendant  for  liberty 
to  publish  the  legal  part  of  the  work  in  a  separate  form,  in 
his  own  name,  and  to  use  the  same  types  for  the  purpose;  to 
which  the  Defendant,  on  the  1 9th  of  November,  answered, 
**  I  have  not  the  least  objection  to  your  subsequently  using 
the  types  of  your  legal  part  of  my  book  I  myself  neither 
want  my  work  to  contain  more  than  one  sheet  of  law,  nor 
for  any  of  it  to  be  conveyed  in  a' technical  unpopular  form. 
I  am  anxious  for  my  book  to  be  very  readable,  and  the  law 
part  must  be  confined  to  whatever  is  useful  to  landlords  and 
tenants^  and  vendors  and  purchasers,  as  such.'' 

The  Pluntiff  subsequently  told  the  Defendant  that  it  was 
impossible  to  introduce  the  legal  part  of  the  work  into  the 
compass  of  a  sheet  The  Plaintiff  having  entirely  written 
the  legal,  and  also  written  much  of  the  general  portion  of 
the  work,  the  manuscript  was  delivered  to  the  Defendant, 
who,  in  March,  1853,  gave  the  Plaintiff  a  paper  of  suggested 
alterations  and  omissions,  and,  among  the  rest, — 


a 


Beal  property ...  62 
Landlord  and  Tenant  57 

119  J 


"If  these  conld  be  reduced  to  sixty 
pages,  and  all  technicalities  avoided  in 
that  sixty,  I  would  print  it,  but  other- 
wise would  decline  printing  it  at  all." 


The  pages  thus  spoken  of  were  pages  of  manuscript,  of 


Staiemeni. 
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1853^  which  119  were  about  equal  to  3^  printed  sheets  of  the 
work.  After  some  discussion,  the  Plaintiff  stated  that  he 
was  resolved  that  the  whole  should  be  printed  or  none,  and 
added,  that  he  would  look  through  the  manuscript,  and  see 
if  any  technicalities  could  be  omitted :  to  which  the  Drfend- 
ant  assented.  The  Defendant,  having  obtained  possession 
of  the  manuscript,  commenced  printing  the  work,  and 
the  Plaintiff  corrected  the  proof  sheets  of  certain  parts 
of  it^  not  including  the  legal  part;  and  on  the  6th  April, 
1853,  he  received  from  the  Defendant  a  proof  sheet  con- 
taining a  portion  of  the  legal  part  of  the  work,  not  printed 
as  the  same  had  been  written  by  the  Plaintiff,  but  with 
various  material  alterations  and  omiBsion&  The  Plain- 
tiff remonstrated  at  such  alterations  and  omissions,  and  on 
the  6th  April,  1853,  wrote  to  the  Defendant  as  foUows : — 
"  Before  you  printed  any  part  of  my  MS.  treatise  on  the  dis- 
posal and  management  of  property,  I  informed  you  that  I 
would  not  allow  its  publication  unless  it  appeared  without 
any  alteration  and  omission  in  the  legal  portion.  I  learned 
yesterday,  that  notwithstanding  you  are  printiDg  the  MS.  in 
a  mutilated  form.  I  give  you  notice  that  the  publication  of 
the  MS.  against  my.  consent  will  be  an  invasion  of  my  copy- 
right^ for  which  I  shall  take  legal  proceedings  against  you. 
If  you  question  my  legal  title  to  the  copyright,  I  am  willing 
to  receive  from  you  a  proposition  to  refer  the  question  to  the 
opinion  of  counsel.  The  terms  on  which  I  would  consent 
to  the  publication  are  those  abready  settled  in  your  letters, 
namely,  payment  for  the  whole  MS.  at  the  stipulated  rate 
P^  p%6,  and  the  use  of  the  types  (set  up)  of  the  whole  of 
the  legal  part" 

After  some  further  communications  between  the  parties, 
the  Plaintiff  filed  his  bill,  charging,  that  the  Defendant 
intended  to  cause  the  part  of  the  work  thereinbefore  called 
the  legal  part,  to  be  printed,  published,  and  sold,  with 


CASES  IN  CHANGEBT. 


121 


material  alterations  and  omiflsions  made  without  the  con- 
sent of  the  Plaintiff  by  the  Defendant^  or  by  some  person 
employed  by  him;  tbAt  some  of  such  alterations  erro- 
neously state  the  law>  and  others  of  such  alterations  are 
in  other  respects  improper;  and  that  such  omissions  are  all 
either  positively  improper  or  materially  deteriorate  from  the 
value  of  the  work;  and  such  publication,  with  such  altera- 
ticms  and  omissions  as  aforesaid,  will  materially  injure  the 
HaintifiTs  reputation ;  and  that  the  Defendant  had  returned 
to  the  Plaintiff  certain  portions  of  the  manuscript  of  the 
legal  part  of  the  work,  which  he  positively  refused  to  insert 
at  all  in  the  said  work.  And  (par.  14)  that  the  Defendant 
bad  never  in  any  manner  paid  the  Plaintiff  for  the  said 
legal  part  of  the  work,  and  he  had,  in  bet,  only  paid  to  the 
Plaintiff  the  sum  of  15{.  on  account  of  the  said  work,  leav- 
ing the  sum  of  602.,  or  thereabouts,  unpaid.  The  Plaintiff 
averred  that  he  had  caused  an  entry  to  be  made  in  the 
book  of  registry  of  the  Stationers'  Company  of  the  legal 
part  of  the  said  work,  pursuant  to  the  statute  in  that 
behalf 


The  bill  prayed  that  the  Defendant  might  be  restrained 
by  injunction  firom  printing,  publishing,  or  selling,  or  caus- 
ing to  be  printed,  published,  or  sold,  the  part  of  the  said 
work  thereinbefore  called  the  Ic^  part,  with  any  material 
alteration  or  omission  made  without  the  consent  of  the 
Plaintiff  and  might  be  in  like  manner  restrained  firom  pub- 
lishing or  selling,  or  causing  to  be  published  or  sold,  any 
part  of  the  said  work,  until  the  same  had  been  paid  for  by 
the  Defendant 


Mr.  R6U  and  Mr.  Sovihgate,  for  the  Plainti£^  moved  for     Arffumetu. 
the  injunction. 

Mr.  Bacon  and  Mr.  Murray  for  the  Defendant 


122  CASES  IN  CHANOEBT. 

I8fi3.       Vicb-Chakcellor  : — 

The  greatest  difficulty  in  this  case  arises  firom  the  ob- 
scurity in  which  the  contract  is  involved ;  it  has  never  been 
Judnmnt  '^^^^  ^^  *  distinct  form  ;  and  the  terms  are  to  be  ex- 
tracted from  the  letters  and  conversations  between  the 
partie&  Looking^  however,  to  the  whole  scope  and  frame 
of  the  case  made  by  the  Plainti£^  the  circumstances  seem 
to  be  these:  the  Defendant  announced  his  intention  of 
writing  a  work  for  the  guidance  of  persons  dealing  with 
landed  and  house  property,  and,  by  the  first  arrangement 
between  him  and  the  Plaintiff,  the  latter  was  to  correct  the 
manuscript  The  Defendant  then  sent  to  the  Plaintiff  a 
large  quantity  of  undigested  matter,  which  he  expected  him 
to  put  into  form  and  shape.  This  being  apparently  con- 
sidered by  the  parties  as  requiring  more  than  the  mere 
office  of  correction,  a  new  arrangement  is  made,  by  which 
the  Plaintiff  is  to  complete  the  work  from  the  materials 
supplied  to  him  by  the  Defendant^  and  to  contribute  the 
legal  information  on  the  subjects  of  which  it  treated,  for 
which  he  is  to  receive  a  certain  remuneration.  No  agree- 
ment was  come  to  as  to  the  name  under  which  the  work 
was  to  appear.  The  case,  therefore^  stood  thus  :  the  De- 
fendant said  '  I  am  going  to  write  a  work,  which  you  shall 
correct  and  put  into  shape,  and  a  part  of  which  you  shall 
supply  for  a  certain  remuneration.'  If  that  be  so,  the  Plain- 
tiff was  evidently  in  the  subordinate  position  of  assisting 
in  the  production  of  a  work  which  was  to  come  out  in  the 
name  and  as  the  work  of  the  Defendant  The  work  would 
be  partly  the  Defendant's  own  composition,  and  it  would 
be  partly  the  work  of  the  Plaintiff;  but  it  was  to  come  out 
as  one  entire  publication,  and  to  be  paid  for  at  one  uniform 
rate.  The  bulk  of  the  matter  was  apparently  to  be  supplied 
by  the  Defendant  The  Plaintiff  employed  himself  in  the 
preparation  of  a  treatise  on  the  law  of  vendor  and  pur- 
chaser, and  landlord  and  tenant,  the  whole  of  which  the 
Defendant  desired  to  have  compressed  into  one  printed 
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aheei  The  Plamti£^  on  the  other  hand,  thought  that  no 
iDfonnation  of  Yalne  on  the  legal  incidents  of  the  property 
tieated  of  coidd  be  condensed  within  that  compass,  and  he 
extended  this  portion  of  the  work  to  three  sheets  and  a  half 
The  Defendant  then  said,  "  If  you  will  reduce  this  matter 
to  one  half  of  its  present  magnitude,  I  am  willing  to  print 
it ;  if  not^  I  decline  to  print  it  at  alL"  This  was  an  abso* 
lute  rejection  of  the  Plaintiffs  contribution,  except  upon 
the  terms  of  reducing  it  in  quantity  to  the  extent  which 
&e  Defendant  required  The  Plaintifl^  on  the  other  hand, 
was  resolved  that  the  whole  should  be  printed,  or  none. 
There  was  at  this  point  of  the  transaction  great  difficulty 
in  the  way  of  any  arrangement.  The  Defendant  said,  '  I 
will  have  only  one  sheet  and  three-quarters  of  legal  matter ;' 
the  Plaintiff  insisted  that  he  should  have  three  sheets  and 
ahalf,  ornona  Then  what  followed  ?  The  Plaintiff  looked 
over  the  manuscript  again,  but  did  not  reduce  it  to  the 
required  dimensions ;  and  the  Defendant,  although  it  had 
not  been  so  reduced,  took  themanuscript  in  the  state  in  which 
it  had  been  left  (which  he  could  only  have  been  entitled  to 
do  under  the  contract),  and  he  b^an  to  print  the  work. 
The  Plaintiff  proceeded  to  correct  the  proof  sheets  ;  but  (as 
he  states),  when  he  began  to  find  that  the  legal  portion  of 
die  work  was  introduced  in  a  mutilated  form,  he  intimated 
his  refusal  to  consent  to  any  alteration ;  and  in  this  state  of 
things  the  application  is  made  for  the  injunction. 

I  have  stated  what  appears  to  me  to  be  the  substance  of 
the  contract  between  the  parties,  up  to  the  time  of  the  dis- 
cussion as  to  the  space  which  the  legal  matter  should 
occupy;  and  that  contract  the  Plaintiff  has,  by  the  four- 
teenth paragraph  of  the  bill,  treated  as  subsisting,  for  he 
thereby  claims  60Z.,  as  the  unpaid  part  of  the  remuneration 
on  the  whole  contract ;  on  the  other  hand,  the  Defendant, 
having  taken  the  manuscript  and  used  it,  cannot,  I  think, 
dispute  his  liability  to  pay  for  it,  according  to  the  terms  of 
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1853.  the  contract ;  but  that  would  be  a  question  for  a  Court  of 
law.  Something  was  said  with  r^ard  to  the  possible  efifect 
of  the  alteration  of  the  PlaintiflTs  portion  of  the  work,  as 
affecting  his  reputation ;  but,  as  it  was  held  in  Si/r  Jamies 
Clarke's  case  (a),  the  possible  effect  on  reputation,  unless 
connected  with  property,  is  not  a  ground  for  coming  to  this 
Court,  though  it  may  be  an  ingredient  for  tiie  Court  to 
consider  when  the  question  of  a  right  of  property  also 
arisea  It  was  also  suggested,  that  the  Defendant  was  not 
entitled  to  make  any  use  of  the  legal  matter  contributed 
by  the  Plaintiff,  inasmuch  as  he  had  not  paid  for  it ;  that  no 
property  in  that  portion  of  the  work  had  passed  to  the 
Defendant ;  and  that  the  Plaintiff  had  a  right  in  the  nature 
of  a  lien.  It  may  be  that  the  property  in  the  manuscript 
has  not  passed,  so  as  to  enable  the  Defendant  to  come  to 
this  Court  against  a  third  party ;  but  it  does  not  follow  that 
it  has  not  passed  so  as  to  prevent  this  Court  from  interfer- 
ing, by  way  of  injunction,  between  the  Plaintiff  and  the 
Defendant  The  Plaintiff  has  a  clear  right  to  sue  for  his 
60Z.,  or  whatever  the  balance  may  be;  and  that  right 
will  remain,  whether  I  grant  the  injunction  or  not  The 
existence  of  that  daim  does  not  entitle  the  Plaintiff  to  the 
aid  of  this  Courts  for  the  Court  interferes  to  prevent  in- 
juries which  cannot  be  properly  compensated  by  damagea 

The  Plaintiff,  however,  claims  a  qualified  copyright  in 
the  legal  portion  of  the  manuscript,  under  the  arrangement 
by  which  he  was  allowed  to  publish  it  in  a  separate  form, 
with  the  same  type ;  but  I  think  that  was  a  mere  volun- 
tary agreement^  entered  into  after  the  original  contract,  and 
forming  no  part  of  it. 

A  serious  question  was  then  adverted  to— but  it  is  one 
which  does  not  arise  in  this  case — ^how  far  a  party  who  had 

(a)  Clarke  v.  Freeman,  11  Beav.  112. 
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pnichaaed  a  manuscript  has  a  right  to  alter  it^  and  produce        1863. 
it  in  a  mutilated  form? — ^how  £ur,  in  a  case  in  which  the 
property  has  completely  passed,  it  is  to  he  assimilated  to  a 
case  of  goods  sold  and  defiyered,  and  thenceforward  in  the 
complete  dominion  of  the  purchaser?    A  qualified  contract 
may  be  made ;  an  essay  may  be  supplied  to  a  Magazine  or 
an  Encyclopeedia^  on  the  understanding  that  it  is  to  be  puh- 
lished  entire ;  and  it  may  be  accepted  by  the  editor,  and 
paid  for  as  what  it  purports  to  ba    In  the  instance  of  an 
essay  which  has  been  accepted  in  that  shape,  the  question 
might  arise  whether  any  curtailment  could  be  allowed 
under  that  special  contract     But  here  there  is  no  such 
special  contract    The  contract  is,  that  the  Plaintiff  shall 
supply  the  Defendant  with  the  matter  which  is  required,  in 
sudi  a  form  as  to  enable  the  Defendant  to  publish  it  as  his 
own.   I  can  find  no  circumstances  fix>m  which  any  such  spe- 
cial contract  as  I  have  mentioned  can  be  inferred.   The  Plain- 
tiff has  indeed  sought  to  make  it  a  stipulation  that  his  con- 
tribution of  the  l^al  materials  shall  not  be  published 
otherwise  than  entire ;  but  this  stipulation  has  no  founda- 
tion in  the  original  contract,  upon  which  his  case  rests.     It 
lAay  well  be,  that  this  part  of  the  work  may  suffer  in  value 
fiom  the  alterations  made  by  the  Defendant;  but  no  one 
will  probably  expect  to  find  the  law  set  forth  with  any  great 
amount  of  precision  in  a  work  issued  by  a  house  agent  for 
the  guidance  of  his  customers  in  dealings  of  a  simple  char- 
acter.   If  any  such  mistakes  should  occur  in  the  legal  por- 
tion of  the  work  as  the  Plaintiff  apprehends,  he  will  have 
the  remedy  in  his  own  hands,  by  correcting  the  errors  in  a 
subsequent  work,  in  which  he  may  publish  his  treatise  in  a 
distmct  form. 


Motion  refused.    The  costs  of  the  motion  to  be  costs  in 
the  cause. 
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May^ 
July  4th,  db 
J'dy  25(A. 


BARTON  V.  VANHEYTHUTSEN. 
STONE  V.  VANHEYTHUTSEN. 


A  debtor, 
having  con- 
tracted to  pur- 
chase an 
estate,  canaed 
the  convey- 
ance to  be 
made  to  trua- 
tees  and  trusts 
to  be  declared 


X  HE  first  of  the  above  suits  was  filed  by  a  creditor  of 
Richard  Edward  Vanheythuysen,  deceased,  for  tiie  ad- 
ministration of  his  estate,  and  seeking  to  set  aside,  in  favour 
of  his  several  creditors,  certain  deeds  of  conveyance,  assign- 
ment, and  declaration  of  trust,  dated  the  25th  of  March, 
1850,  and  to  render  inoperative,  as  to  certain  property,  a 
|>y^ee^dated  mortgage  deed  of  the  29th  of  November,  1851.  The 
second  suit  was  filed  by  parties  claiming  to  be  mortgagees 
of  all  the  real  and  personal  estate  of  the  deceased,  under 
the  deed  dated  the  29th  of  November,  1851,  in  priority  to 
any  claim  which  might  be  made  under  the  deeds  of  the 
25th  of  March,  1850  ;  the  second  suit  was,  by  amendment, 
also  converted  into  a  suit  on  behalf  of  the  Plaintife  and  all 
other  the  creditors  of  the  deceased. 


1850,  which 
recited  the 
agreement  of 
the  debtor  for 
the  purchase, 
and  that  the 
conveyance  to 
the  trustees 
was  by  his  di- 
rection, and 
declared  the 
trusts  to  be 
for  the  sale  of 

the  property,  and  retaining  the  proceeds  for  the  benefit  of  the  wife  sad  childroD  of  the  debtor. 
By  one  of  the  deeds  of  March,  1860,  the  debtor  also  assigned  to  the  same  trustees  all  the  fiir 
mture  in  certain  houses  (one  of  which  was  on  the  purchased  estate),  upon  the  same  trusts, 
for  his  wife  and  children.  The  debtor  was,  at  the  date  of  these  deeds,  indebted  to  an  ex- 
tent which  would  render  a  voluntary  disposition  of  his  estate  fraudulent  under  the  etat.  13 
Eliz.  a  5,  as  against  creditors.  The  trustees  were  not  informed  of  the  assignment  of  the 
furniture  to  them,  and  it  continued  in  the  possession  of  the  debtor,  untU  the  subaequent 
assignment  next  mentioned.  By  a  mortgage  deed,  dated  in  November,  1851,  the  debtor 
conveyed  and  assigned  all  his  rcud  and  personal  estate  to  a  creditor,  to  whom  he  had,  after 
the  date  of  the  voluntary  deeds  of  Maroh,  1850,  become  largelv  indebted,  to  secure,  so  &r 
as  it  would  go,  the  debt  owing  to  such  creditor;  and  the  creditor  thereupon  took  posaea- 
sion  of  the  furniture : — Held,  that,  although  the  purchased  estate  was  never  vested  at  law 
in  the  debtor,  yet,  as  he  had  by  the  contract  acquired  an  equitable  interest  in  it»  which  is-, 
terest  was  conveyed  to  the  trustees  under  the  voluntary  deeds  of  March,  1850,  such  convey- 
anpe  was  fraudulent  as  against  creditors  under  the  stat.  13  Elis.  c.  5. 

That  the  assignment  of  the  fumiiore  by  the  voluntazy  deed  of  March,  1850,  wu  also 
fraudulent  as  against  creditors. 

That,  as  against  the  creditor  entitled  under  the  mortgage  by  the  debtor  of  all  his  real  and 
personal  estate  by  the  deed  of  November,  1851,  althou^  it  did  not  specify  in  particular 
the  purchased  estate  comprised  in  the  voluntary  deeds  of  March,  1850,  tnose  deeds  ^^^**'. 
to  such  purchased  estate,  fraudulent  and  void,  under  the  stal  27  Eliz.  c.  4 ;  and,  that  that 
estate  passed  to  such  creditor  by  the  mortgage  deed  of  November,  1^51. 

That  the  furniture  assigned  to  trustees  by  the  voluntary  deed  of  March,  1850,  did  not 
pass  by  the  assignment  of  aU  the  personal  estate  of  the  debtor  by  the  mortgt^  deed  of  No- 
vember, 1851 ;  and  that  the  creditor  claiming  under  that  deed  did  not  acquire  any  speoDC 
lien  or  title  to  such  furniture,  either  by  the  said  deed  or  by  the  act  of  taking  possessioo 
thereof. 
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Richard  Edward  VanAeythuyaen^  in  the  year  preceding 

that  of  his  death,  bought  a  fredicdd  estate  at  Chiadhuret, 

called  H€Xbroch4x^e ;  and  by  a  deed,  dated  the  25th  of 

March,  1850,  reciting  that  he  had  contracted  to  purchase 

such  estate,  the  premises  were  "  by  the  direction  of  the 

said  R.  E.  VaTiheythuyaen"  conveyed,  by  the  vendor,  unto  Vahhitthut- 

BUT. 
and  to  the  use  of  the  Defendants,  Paterson  and  tlomteson,         

upon  trust  to  sell  the  premises,  and  stand  possessed  of  the 
proceeds,  upon  the  trusts  of  an  indenture  of  even  data 
By  the  indenture  of  even  date,  which  was  a  deed  of  assign- 
meat  and  declaration  of  trusty  the  jewels,  plate,  fiimitiure, 
aad  other  household  effects  and  wines,  which  were  then  in, 
npon,  or  belonging  to  the  premises  called  Holhrooh^odge, 
and  the  premises  31,  John-street,  Bedfordrrow,  were  as- 
signed to  the  same  trustees ;  and  the  trusts  thereof,  and  of 
the  monies  to  arise  from  the  sale  of  the  freehold  and  lease- 
hold lands  and  premises  therein  mentioned,,  were  declared 
to  be  for  the  benefit  of  the  wife  and  children  of  the  said  R. 
£  Yamheythuyaen.  These  deeds  of  conveyance,  assign- 
ment, and  trust,  were  not  executed  by  the  trustees  thereby 
named ;  nor  did  it  appear  that  the  trustees  were  informed 
of  the  intention  to  assign  the  furniture  and  effects  on  the 
premises ;  and  except  that  the  same  were  removed  by  iZ. 
£  Vanheythuyaen  from  one  of  the  houses  to  the  other,  the 
fonutore  and  effects  after  the  assignment  remained,  as  be- 
fore, in  his  possession  and  control 

R  E,  VamJteythuyaen,  at  the  time  of  his  execution  of 
the  above-mentioned  deeds^  was  indebted  to  an  amount 
which,  without  the  monies  invested  in  the  purchase  of  the 
HoObrodModge  estate,  he  would  not  have  been  able  to 
satisfy. 

In  August^  1851, 12.  E,  Vanheythuyaen,  by  means  of  a 
power  of  attorney,  which  he  had  obtained  from  E.  0.  Stcme 
and  E.  H.  M.  Stone,  Flaintifib  in  the  second  and  Defend- 
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ants  in  the  first  suit»  fraadulently  sold  a  large  sum  of  stock 
belonging  to  them^  and  appropriated  the  monies  produced 
by  the  sala  Immediately  upon  the  discovery  of  the  fraud, 
Messm  Stone  took  steps  to  recover  from  R.  E.  VomheyOiuy- 
sen  the  monies  so  misapplied.  They  procured  a  re-transfer 
of  some  portion  of  the  stock  which  had  not  been  con- 
verted into  money;  but  there  still  remained  a  sum  of 
about  10,000{.,  which  R.  E.  Variheythuyaen  was  liable  to 
restore.  The  latter,  at  the  instance  of  Messra  SUme  and 
their  solicitors,  executed  the  mortgage  deed  of  the  29th  of 
November,  1851,  whereby  he  was  expressed  to  grant»  con- 
vey, and  assign  to  0.  SJiepherd  (a  Defendant  in  the  first 
and  Plaintiff  in  the  second  suit),  his  heirs,  executors,  ad- 
ministrators, and  assigns,  all  and  singular  the  real  and  per- 
sonal estate,  rights,  and  credits,  whatsoever  and  whereso- 
ever, of  him  the  said  K  E.  Vcmheythuyaen,  in  trust  to  sdl 
the  same,  and  out  of  the  proceeds  of  such  sales  to  satisfy 
the  debt  owing  to  the  Messr&  Stones.  Upon  the  execution 
of  this  deed,  0.  Shepherd  and  the  Messrs.  SUmes  took  pos- 
session of  and  sold  the  furniture  and  effects  at  HoTbrook. 


R.  E.  Vcmheyihuysen  died  in  December,  1861. 

It  appeared  from  the  evidence  that  the  title-deeds  of 
HMrooh-lodge  were  taken  by  Vcmh^/ihuysen,  and  by  his 
direction  placed  in  a  box,  marked  "  PcUerson  and  Jamieaon, 
trustees  for  Mrs.  Vcmheythuysen,  of  Holhrook;"  and  that 
two  or  three  months  after  the  purchase,  the  box  and  deeds 
were  carried  to  Holbrook-lodge,  where  they  were  found 
and  taken  possession  of  by  the  Messrs.  Stones  and  0.  Shep- 
herd, their  trustea 


Argwneni.         Mr.  W.  M,  Jomes  and  Mr.  Bedles  for  the  Plaintiflfe  in 
the  first  suit 


Mr.  Bacon  and  Mr.  A.  L  Lewis  for  Messra  Stove  and 
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G.  Shepherd,  their  trustee,  Defendants  in  the  first  and         1853. 
Plaintiflb  in  the  second  sait 

Mr.  Prior  for  the  widow  and  children  of  Vamheythuyeen, 
Defendants  in  both  suita 


ViCB-CfHANCELLOR  (sfker  stating  the  facts) : — 

I  entertain  no  doubt  that  the  conveyance  of  the  25th  of 
March,  1850,  was,  under  the  statute  of  the  13  Eliz,  c.  5, 
void  as  against  creditors ;  and  the  chief  question  is,  what 
was  the  effect  of  the  deeds  of  that  date,  with  reference  to 
the  subsequent  deed  of  the  29th  of  November,  1851,  which 
purports  to  convey  and  assign  the  real  and  personal  estate 
of  Vcmheythuysen  to  Shepherd,  as  a  trustee  for  Messra 
^met 

I  will  first  consider  the  position  of  Messra  Stone,  under 
the  deed  of  the  29th  of  November,  1861,  with  reference  to 
the  statute  27  Miz,  c.  4,  by  which  all  voluntary  conveyances 
are  made  invalid  as  against  purchasers  for  valua  I  do  not 
find  that  any  question  on  the  effect  of  this  statute,  under 
circmnstances  like  the  present,  has  arisen  in  recent  times; 
but  the  principles  which  should  govern  such  a  case  are,  I 
conceive,  plainly  indicated  by  the  authorities  .to  which  I 
am  about  to  refer. 

Two  objections  have  been  raised  to  the  claim  of  Messrs. 
&one  under  the  deed  of  the  29th  of  November,  1851,  and 
bj  force  of  the  statute  27  EUz,  a  4.  It  was  first  said,  that 
the  conveyance  of  the  25th  of  March,  1850,  did  not  vest 
any  property  in  Vanheythuyaen,  and  that  it  was  not  a 
grant  or  settlement  of  real  estate  by  him,  so  as  to  bring 
the  case  within  the  provisions  of  the  stat  27  Elizabeth,  by 
which  such  a  conveyance  would  be  subsequently  avoided. 
It  was  argued,  that  the  purchase  of  an  estate  by  a  payment 
in  the  name  of  a  child  y^as  not  within  the  statute,  and  that 
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Vamkeythuysen  did  not»  in  this  case,  actually  acquire  the 
estate,  but  that  it  was,  in  effect,  nothing  more  than  giving 
the  money  to  the  wife  and  children,  who  by  that  means 
bought  the  estate ;  and  text  writers  have  questioned  whether 
such  a  purchase  would  be  within  the  statute  (a).  But,  in 
the  present  case,  the  conveyance  recites  that  Vamheythuy' 
sen  had  agreed  to  purchase  the  estate  from  the  vendor,  and 
thereby  acquired  the  equitable  interest  in  the  estate ;  and 
the  conveyance  is,  therefore,  clearly  a  conveyance  of  his 
equitable  interest  in  this  estate  to  volimteers  (6). 


The  second  objection  is  more  plausible.  It  is  argued, 
that,  inasmuch  as  the  conveyance  to  the  trustee  for  Messra 
Stone  is  expressed  in  general  words,  and  purports  to  be  a 
conveyance  of  all  the  real  and  personal  estate  of  Varir 
heythuyaen,  without  particularising  the  Holbrook  estate, 
which  was  the  subject  of  the  voluntary  conveyance,  such 
estate,  having  been  vested  in  others,  was  not  intended  to 
and  did  not  pass ;  and  that  the  ^d  section  of  the  siat 
87  JEUz,  c.  4,  restricts  the  operation  of  the  statute  to  cases 
in  which  the  purchaser,  for  valuable  consideration,  takes 
"  the  same  lands,  tenements,  or  hereditaments ;"  and  it 
was  contended,  that  persons  taking  under  a  conveyance  by 
such  general  words  as  Messra  Stone  in  this  cas^  could  not 
be  said  to  be  purchasers  of  the  "  same "  estate,  which, 
under  the  circumstances  and  in  the  absence  of  any  precise 
expression  to  that  effect,  it  was  not  reasonable  to  suppose 
was  intended  by  the  grantor  to  be  comprised.  The  fallacy  in 
this  argument  consists  in  assuming  that  the  first  objection 
has  been  sustained,  and  in  regarding  the  Holbrook  estate  as 
not  in  truth  the  property  of  Vanheyihuyaen,  which,  as  be- 
tween himself  and  a  subsequent  purchaser,  I  have  held  it  to 
have  been.   I  am  of  opinion  that  Vomheythuyaen  had  clearly 


(a)  See  Robertson's  **  Fraud.  Conveyances,"  Vol.  8,  pp.  466  et  seq. 
(6)  See  Bythewood'i  Free,  by  Jarman,  p.  164,  n. 
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power  to  pass  the  estate  to  a  purchaser.    This  Court  would      ^853. 

not  haye  interfered  to  restrain  him  from  doing  so,  but 

would,  on  the  contrary,  have  assisted  a  purchaser  for  Talue 

in  fwcanxkg  a  conveyanca    It-cannot  be  disputed,  that  in 

taking  the  mortgage  of  November,  1851,  the  Messrs.  Stone 

had  a  perfect  intention  to  acquire  all  that  Vanhejfthuyaen  Vakottthut- 

could  give ;  and  taking  the  estate  to  be  his»  as  between  him        

and  the  purchaser  the  words  of  description,  "^  all  my  estate,'' 
would  be  sufiSeient  to  embrace  it  That  the  statute  has 
been  expounded  fsivourably,  and  not  narrowly,  is,  I  think, 
dear  upon  the  authoritiea  Tlie  case  of  Oirlmg  v. 
Loiwlker(a)  is  an  authority  that  subsequent  judgment 
oeditorB  are  entitled  to  set  aside  a  voluntary  setUement  by 
the  debtor.  In  that  case,  the  judgment  creditor  could  not 
be  aaid  more  truly  than  in  the  present  case  to  have  pur- 
chased the  same  setUed  estate,  for  he  had  only  acquired  by 
his  judgment  a  general  lien.  The  same  argument  against 
the  judgment  creditor  might  haVe  been  used  there  as  was 
addressed  to  me  in  this  case — ^that  the  estate  was  no  longer 
the  estate  of  the  debtor,  because  he  had  made  it  the  subject 
of  the  voluntary  settlement  The  circumstances  of  that 
case  were  these :  Sir  Thomas  Leigh  having  made  a  volun- 
tarj  settlement  of  an  estate  called  the  St/uan  Inm^  after- 
wards became  indebtedi  and  gave  a  judgment  The  Sworn 
/iftn  was  subsequently  sold,  to  satisfy  a  prior  incumbrance 
upon  it ;  and  the  balance  of  the  purchase  money  being  in 
Court,  the  question  arose  who  was  entitled  to  it  ?  And  the 
Court  declared  that  the  voluntary  conveyance  ought  not  to 
stand  in  the  way  to  prevent  satisfaction  of  a  subsequent 
judgment  for  good  consideration,  but  that  the  children  had 
preference  over  the  other  creditors  not  on  judgment  It 
certainly  oocuired  to  me,  on  first  reading  the  case,  that  it 
might  possibly  have  turned  on  the  stat  13  Slhf.  a  5.  There . 
is  no  lefeience  in  the  report  to  either  statute ;  but  the  case 

(a)  2  Itep.  m  Chanc.  136. 
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1853.  is  always  referred  by  the  text  writers  to  the  statute  27  Sliz, 
c.  4,  and  not  to  the  earlier  statute ;  and  the  volunteers 
were  preferred  to  the  creditors  who  had  no  judgment 
There  is  another  case  which  occurred  on  the  2nd  section 
of  the  statute,  in  which  its  operation  is  defined  in  some- 
Vanhetthut-  what  diflferent  words.  It  is  the  case  of  Oarth  v.  Enjidd,  in 
Serjt  BridgKYvan'a  Reports  (a).  Sir  Th<ywAi8  Enfield  hav- 
ing made  a  volimtaty  settlement  of  real  estate  to  the  use 
of  himself  for  life,  with  remainder  to  his  son  in  tail,  be- 
came bound  in  a  recognisance;  and  the  question  Mms, 
whether  parties  entitled  under  the  recognisance  could  set 
aside  the  voluntary  settlement ;  and  it  was  held  that  the 
lands  were  extendible  in  the  hands  of  the  son.  It  was  said, 
"  This  statute  doth  not  only  aid  purchasers  of  the  lands, 
but  those  who  for  a  valuable  consideration  have  any  charge 
out  of  the  land  or  upon  the  land.''  It  appears  to  me, 
therefore,  both  upon  principle  and  authority,  that  the 
parties  claiming  under  the  mortgage  deed  of  November, 
1851,  are  entitled  to  the  real  estate  comprised  in  the 
voluntary  settlement  of  March,  1850,  as  against  the 
parties  claiming  imder  that  conveyance. 


The  next  question  is  with  regard  to  the  personal  chattels, 
to  which  the  statute  of  the  27  Eliz.  c  4,  does  not  apply. 
These  chattels  passed  to  the  trustees  of  the  deed  of  March, 
1850,  under  the  assignment  of  that  date,  and  would  not, 
therefore,  be  affected  by  the  deed  of  November,  1851.  I 
am  much  inclined  to  think  that  the  assignment  of  March, 
1850,  was,  independent  of  the  statute,  a  covinous  assign- 
ment at  common  law.  The  state  of  indebtedness  of  the 
maker  of  the  deed  at  that  time,  the  absence  of  any  com- 
mimication  to  the  trustees  with  respect  to  the  assignment 
of  these  chattels,  and  the  fact  that  the  assignor  did  not 
part  with  the  possession,  are  material  in  this  view ;  but 
still  the  Messrs.  Stone  cannot  avail  themselves  of  the  objec- 

(o)  p.  22. 
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tioDs  to  the  first  assignment  on  the  ground  of  covin,  to 
acquire  an  interest  in  the  chattels  by  virtue  of  their  subse- 
quent mortgage  deed.     In  Repton  v.  Basset  (a),  mentioned  y^jjh^thut. 
in  Turgcn'a  case  (6),  it  was  agreed,  "  that»  by  the  common         s«n. 
law,  an  estate  made  by  fraud  should  be  avoided  only  by  ™"" 

him  who  had  a  former  right,  title,  interest,  debt,  or  demand,  Vakhktthut- 

as  a  sale  in  open  market  by  covin  shall  not  bar  a  right         

which  is  more  antient ;  nor  a  covinous  gift  shall  not  defeat  ''"y"'**  • 
execution  in  respect  of  a  former  debt ;  but  he  who  hath 
right,  title,  interest,  debt,  or  demand,  more  puisne,  shall  not 
avoid  a  gift  or  estate  precedent  by  fraud  by  the  common 
law."  It  is,  I  think  clear,  that  although  this  conveyance 
was  fraudulent,  yet  it  had  the  effect  of  passing  the  pro- 
perty. When  a  voluntary  settlement  is  once  avoided,  under 
the  statute  13  Eliz,  a  5,  all  the  subsequent  creditors  are  let 
in,  together  with  those  creditors  against  whom  the  settle- 
ment is  fraudulent  within  the  statute.  But  to  what  are 
such  subsequent  creditors  let  in?  Not  to  an  estate  in  the 
chattels,  but  a  right  as  against  them.  The  previous  as- 
signment, therefore,  is  necessarily  good  against  such  subse- 
quent creditor  claiming  merely  in  that  character.  He  can 
only  enforce  such  claim  under  the  stat  13  Miz.  c.  5,  as  a 
person  delayed  by  the  voluntary  gift,  within  the  meaning 
of  that  statute.  This  may  be  considered  as  somewhat  hard 
upon  the  Messrs.  Stont^  for,  if  they  had  recovered  a  judg- 
ment against  Vam^heythuysen,  they  might  have  obtained 
possession  of  the  goods ;  but  they  claim  under  the  assign- 
ment only,  and  by  the  assignment  they  could  not  acquire 
any  right  in  these  chattds. 

It  was  then  contended  that  a  right  to  the  chattels  was 
acquired  by  Messrs.  Stone,  by  the  act  of  possession  being 
taken  of  them,  on  their  behalf,  immediately  after  the 
assignment  of  November,   1851 ;    but   I    am    clearly  of 

(a)  3  Rep.  83  a,  b.  (*)  Id.  80  a. 
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opinion  that  Messra.  Stone  could  not^  by  taking  posseesiou 
of  the  chattels  in  pursuance  of  their  mortgage  deed,  acquire 
any  right  to  them  as  against  the  prior  assignment  The 
case  is  not  like  that  of  a  party  seeking  to  take  possesnon 
under  a  judgment,  who  finds  that  his  right  is  impeded  by 
a  prior  judgment  creditor.  The  daim  of  the  Messra  StoTU 
is  of  a  totally  differait  character ;  it  is  founded  only  upon 
the  assignment^  which  gives  him  no  specific  right  to  the 
chattels  which  had  passed  by  the  prior  deed.  It  is  only  as 
general  creditors  of  Vanheythuyaen  that  they  have  any 
right  as  against  such  chattels. 


Decree.  This  Court  doth  declare,  that  the  deed  of  conveyance  of  the  25th 

day  of  March,  1850  (so  &r  as  the  same  relates  to  the  equitable  fee 
simple  and  other  estate  and  interest  of  Richard  Edward  Vanheythu^ 
«0n,  deceased,  in  the  freehold,  copyhold,  and  leasehold  lands  and 
premises  therein  comprised),  and  the  deed  of  assignment  and  declar- 
ation of  trost  of  the  25th  day  of  March,  1650  (so  &r  as  relates  to 
the  monies  to  arise  from  the  sale  of  the  said  freehold,  copyhold,  and 
leasehold  lands  and  premises),  are  void  as  against  Geoiye  Sheph/srd^ 
Edward  Oredey  Stone^  and  Edward  Henry  Monfagtte  Stoney  in  the 
second  mentioned  clause,  claiming  under  the  deed  or  mortgage  se- 
curity of  the  29th  day  of  November,  1851,  in  &D.  And  this  Gout 
doth  declare  that  the  Plaintiflb  in  the  said  second  above-mentioDed 
.  cause  have,  as  mortgagees  as  last  aforesaid,  a  good  and  valid  charge 
on  the  fr'eehold,  copyhold,  and  leasehold  lands  and  premises  com- 
prised in  the  said  conveyance  of  the  25th  day  of  March,  1850,  in  all 
other  the  real,*and  (save  and  except  the  jewels,  plate,  furniture,  and 
other  household  effects,  and  wine,  next  hereinafter  menUoned,)  on 
all  the  personal  estate  and  effects,  rights  and  credits,  of  or  to  which 
the  said  Riekard  Edward  Vanheytkuywn^  deceased,  was  seised,  pos- 
sessed, or  entitled,  at  the  date  of  the  said  deed  or  mortgage  secority 
of  the  29th  of  November,  1851.  And  that  the  same  real  and  per- 
sonal estate  and  effects,  rights  and  credits,  passed  by  the  said  Isst- 
mentioned  deed  to,  and  are  vested  in,  the  said  Oeorgt  Sh^pherdy  as 
trustee  upon  the  tmsts  thereofl  And  this  Oourt  doth  declare,  that 
the  said  deed  of  assignment  and  declaration  of  trust  of  the  25th  day 
of  March,  1850  (so  far  as  relates  to  the  jewels,  plate,  furniture^  and 
other  household  effects,  and  wines,  of  which  the  said  Richard  Edicard 
Vanheythuyaen^  deceased,  was  possessed  at  the  date  of  such  last- 
mentioned  deed,  and  which  were  then  in,  or  upon,  or  belonging  to 
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ihe  prenuBM  etXLed  Bolbrook4odff€,  tiXid  the  premiaea  "So.  Zl,  John-         1863. 
atreetf  BedfcrdrTow^  and  the  monies  to  ariae  from  the  sale  of  the 
same)  was  and  is  void  as  against  the  Plaintiffii  in  both  the  above- 
mentioned  causes,  and  all  other  the  creditors  of  the  said  Richard  Yakhetthut- 
Edward  Vanheytku^^mi,  deceased.    And  it  is  ordered  that  the  fol-  ski^* 
bwing  aoooants  and  inqniiy  be  taken  and  made,  that  is  to  say : —             Stoki 

1.  An  account  of  what  is  due  to  the  several  Plaintifib  in  the  bsi^, 

above-mentioned  causes,  and  all  other  the  creditors  of  the  said  

JUehard  Edward  Vanheythuysen.  Ikcrte, 

S.  An  account  of  his  fnneral  expenses. 

3b  An  aoooimt  of  his  personal  estate  come  to  the  hands  of  the 
Defendant  OaroUne  Vauiiheythuy§enf  his  executrix,  or  to  the  hands 
of  anj  other  person  or  persons  by  her  order,  or  for  her  use,  disti^- 
guishin^  snch  parts  of  such  personal  estate  as  he  was  possessed  of 
or  entitled  to  at  the  date  of  .the  said  deed  of  the  29th  day  of  No- 
vember, 1851,  and  which  passed  thereby,  from  the  other  parts  of 
such  personal  estate. 

4.  An  inquiry  what  parts,  if  any,  of  the  )>ersonal  estate  of  the 
odd  testator  are  outstanding  or  undisposed  of,  and  in  such  inquiry 
the  personal  estate  so  outstanding  is  to  be  distingtiished  in  manner 
aforesaid.  And  in  case  it  shall  appear  that  the  personal  estate  of 
the  said  testator  is  insufficient  for  the  payment  of  his  debts  and 
funeral  expenses,  then  it  is  ordered  that  the  following  inquiries  be 
made:— 

5.  An  inquiry  what  real  estates  the  said  testator  died  seiaed  of 
or  was  entitled  to,  at  the  time  of  his  death,  not  comprised  in  the 
daed  of  the  fi0th  day  of  March,  1850. 

6.  An  inquiry  what  incumbrances,  if  any,  there  were  affecting  the 
same  estates  other  than  the  charge  hereby  declared  ;  and  if  it  shall 
appear  that  there  were  other  incumbrances,  then  it  ia  ordered  that 
their  priorities  be  ascertained,  and  an  account  taken  of  what  is  due 
thereon  respectively.  And  in  taking  the  said  accounts  hereby  di- 
rected, all  just  allowances  are  to  be  made  to  the  parties.  And  this 
Court  doth  declare  that  the  real  estate  is  liable  to  make  good  the 
deficiency  of  the  personal  estate  to  pay  the  debts  and  funeral  ex- 
penses. [Direction  for  bringing  into  Court  the  purchase-money 
oi  Holbrook4odffef  which,  had  been  sold  under  a  prior  order ;  for  tax- 
mg  the  coats  of  the  trustees  of  the  deed  of  1850,  of  an  action  at  law ; 
and  for  the  payment  of  such  oosta  by  Meaars.  J^one;  and  for  reserving 
further  oonaideration.] 
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May  m,  1th,  MILLICAN  u  VANDERPLANK. 

The  rule  under  -DY  an  order  of  the  Court,  dated  the  23rd  of  January, 


which  the  1852,  made  at  the  hearing  of  the  cause,  it  was  among  other 
a  stranger  to  things  ordered  that  the  estate  called  "  Whiltcnviodge  and 
the  purpote  of  land  adjoining,  containing  225  acres  or  thereabouts,  with 
^M^a^aale  *^®  water  com-mill,  and  public-house,  standing  thereon  in 
Jy  *"g**^  ^  WhiUon,  in  the  county  of  Nortluimpton,  should  be  sold 
ter,  has  no  ap-  with  the  approbation  of  the  Master,"  and  that  the  purchase 
■airbefore  *    monies  should  be  paid  into  Court 

him  by  pri- 
vate contraot. 

When  the  The  Master,  by  his  separate  report,  dated  the  19th  of 
the  presence  April,  1853,  found,  that  the  said  estate  was  of  freehold 
approTedTofa  ^^'^^^^^^  ^^^  *^**  ^7  *  memorandum  in  writing  dated  the 
sale  by  private  2nd  of  February,  1853,  intituled  in  this  cause  and  then 

oontraot,  ,    ,         .         T 

whetherunder  remaining  in  his  office,  and  marked  with  the  letter  A., 

en(^OT und«  Oeorge  Samuel  Jerikinson,  of  Weedon,  Esquire,  acknow- 
**^ral*Ord^  f  '^^S®^  ^**  ^®  ^^  purchased  the  estate  described  in  the 
the  16th  of  particulars  therein  referred  to  for  the  sum  of  15,000{.,  and 
Btoanger  can  that  he  thereby  bound  himself,  his  heirs,  executors,  &c.,  to 
P^v7nTtiit'  I^y  **^®  ^^  purchase  money  or  sum  of  15,000i.,  and  to 
conBrmation  complete  the 'purchase  in  all  respects  according  to  the  con- 
nor  wiU  the  '  ditions  therein  referred  to.  And  the  Master  found  that  by 
turi)ed  by  the  ^^®  ^^  *^®  ^^  conditions  it  was  stipulated  that  the  pur- 
mm  ^'^imd  ^^^^^  (among  other  things)  should,  on  the  26th  of  March 
thataUffger     then  next^  pay  the  said  15,000{.,  and  also  as  part  of  the 

price  has  been 
offered  subse- 
quently and  before  such  confirmation,  unless  there  be  some  error  or  miscarrisge  in  the 
proceedings,  or  the  oontract  price  be  grossly  inadequate. 

When  there  are  grounds  upon  which  the  Court  would  refuse  to  oonfinn  a  sale  by  pri- 
vate oontraot  approved  by  the  Master,  the  fikct  that  the  purchaser  has,  after  the  approv^ 
of  his  oontracty  and  before  the  confirmation  of  the  report,  entered  upon  the  property,  sQ^ 
expended  money  thereon,  or  incurred  liabilities  with  respect  to  it,  wiU  not  afford  soy 
reason  for  supporting  the  sale;  for  such  acta,  before  the  confirmation  of  the  report^  are 
done  at  the  purchaser's  own  risk,  or  in  his  own  wrong ;  but  where  aU  the  parties  in- 
terested in  the  estate  have  approved  of  or  acquiesced  in  the  oontract,  and  concurred  in 
and  encoursged  such  acts  of  the  purchaser,  they  may  then  constitute  reasons  for  not  dis- 
turbing the  nle. 
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purchase  money  the  amount  of  certain  valuations  amounting 
to  the  further  sum  of  1252.  IJa^dd.  And  the  said  Master 
foand  by  an  affidavit  of  T.  D,  F.  Tatham  (a  land  sur- 
veyor), that  in  his  opinion  the  sum  of  15,0002w  was  the 
value  of  the  said  estate  with  the  timber  thereon.  And  that 
it  would  be  for  the  benefit  of  the  parties  interested  therein, 
that  the  said  estate  should  be  sold  for  the  said  sum  of 
15,000^  And  he  also  found  by  an  affidavit  of  the  De- 
fendant R  M.  Freeman,  that  on  the  19th  of  October,  1848, 
(being  before  the  filing  of  the  claim  in  this  cause),  the  said 
estate  was  put  up  for  sale  by  public  auction,  and  that  the 
same  was  bought  in,  no  person  having  bid  a  reasonable 
sum  for  the  purchase  thereof ;  and  that  he  had  made  every 
exertion  since  the  said  estate  was  so  put  up  for  sale  to  find 
a  purchaser  for  the  same,  but  without  success :  that  be 
had  received  firom  the  said  George  Samuel  Jenkinaon  a 
letter  (set  out  in  the  said  affidavit)  containing  an  offer  of 
15,0002.  for  the  said  estate ;  and  that  in  his»  the  said  De- 
fendant s  opinion,  the  said  offer  was  the  best  price  that 
could  be  obtained  for  the  said  estate ;  and  that  it  would  be 
for  the  benefit  of  the  testator's  estate,  and  the  parties  bene- 
ficially interested  therein,  that  the  same  should  be  accepted. 
And  the  said  Defendant,  R,  M.  Freemcm,  appeared  before 
the  said  Master  by  his  solicitor  and  also  attended  himself 
in  person,  and  both  by  himself  and  his  solicitor  admit- 
ted before  him  assets  of  EUzabeth  Lamgton  ^  BradshaWy 
and  that  there  had  come  to  her  hands  in  her  lifetime  as 
residuary  legatee  of  the  testator,  Ahdiab  BradshoAV,  per- 
sonal estate  of  the  said  testator  not  specifically  bequeathed, 
sufficient  vnth  the  proceeds  of  the  estate  directed  to  be  sold 
as  aforesaid,  if  the  same  sold  for  the  sum  of  15,000Z.,  to  pay 
all  the  l^acies  bequeathed  by  the  said  testator,  Aholiab 
Bradehaw,  and  all  interest  thereon,  and  also  all  the  costs 
of  this  suit ;  and  it  was  also  stated  before  him  by  and  on 
behalf  of  the  said  Defendant^  R,  M.  FreeTnan,  that  any 
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oommunication  with  Mr.  Burton,  the  solicitor  of  Beriah 
Bcifidd  thereinafter  named*  (and  who  it  was  mentioned 
before  him  had,  two  days  previously,  written  to  the 
Plaintiff's  solicitors  respecting  the  sale  of  the  said  estate,) 
would  lead  to  no  satisfactoiy  result,  and  that  any  delay  in 
accepting  the  offer  of  the  said  Mr.  Jmkvnson  nught  lead  to 
his  retracting  it.  And  upon  the  evidence  and  under  the 
circumstances  aforesaid  the  said  Master  was  then  of  opinion 
that  it  would  be  for  the  benefit  of  the  parties  interested, 
that  the  said  estate  so  directed  to  be  sold  with  his  appro- 
bation as  aforesaid  should  be  sold  by  private  contract  to  the 
said  Oeorge  Sam/ad  Jenhi/naon  at  the  ndd  price  of  16,0002^ 
subject  to  the  conditions  thereinbefore  reft^red  to.  And 
on  the  28th  of  January,  1853,  the  Master  approved  of  his 
proposal  to  be  such  purchaser,  and  directed  a  report  to  be 
prepared  accordingly ;  but  since  such  approval,  namely,  on 
the  15th  of  April  instant,  a  proposal  on  behalf  of  Beriah 
Botfidd,  of  Norton  HaU,  in  the  county  of  Northampton, 
Esquire,  had  been  laid  before  him,  together  with  certain 
affidavits  therein  mentioned,  and  by  which  proposal  the  sum 
of  16,000{.  was  offered  for  the  said  estate  upon  the  terms  in 
the  said  proposal  mentioned,  and  which  was  then  remain- 
ing in  his  office  and  marked  with  the  letter  B. 

The  Plaintiffs,  by  their  petition,  prayed  that  the  Master  s 
report  might  be  confirmed,  and  that  Oeorge  Sa/nmel  Jenr 
kmeon  might  be  approved  of  aa  the  purchaser  of  the  estate, 
or  that  it  might  be  referred  back  to  the  Master  to  approve 
of  a  proper  contract  with  Beriah  Botfidd  for  the  purchase 
of  the  estate  for  16,000{. ;  and  that  in  the  latter  case  proper 
directions  might  be  given  with  regard  to  the  costs  oi  Oeorge 
Sa/nmd  Jenkinaon  and  the  other  parties  in  respect  of  his 
said  proposed  purchase. 


The  circumstances  of  the  case  appearing  on  the  affidavits 
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to  which  the  Court  considered  it  material  to  advert,  other         1553. 
than  those  whidi  were  stated  in  the  Master's  report,  will      JjJJ^^ 
sufficiently  appear  in  the  judgment  *. 

V  All  DKB* 
PUlNK. 


Mr.  Baily  and  Mr.  Humphrey,  for  the  Plaintiflfa  Arfftmem. 

Mr.  Faher  and  Mr.  Cole,  for  the  several  Defendants. 

Mr.  RoU,  and  Mr.  Schormberg,  for  B,  Botjidd,  submitted, 
that  the  case  for  admitting  his  offer  of  an  increase  of  10002. 
on  the  purchase  money  was  much  stronger  where  the  sale 
was,  as  here,  by  private  contract,  than  the  case  of  opening 
biddings  where  the  sale  was  by  auction;  and  that,  in  this 
case  especially,  there  were  evident  circumstances  of  haste 
and  imprudence  in  entering  into  the  contract  with  Mr. 
Jmki/nson,  whilst  the  parties  conducting  the  sale  had 
notice  that  an  inquiiy  had  been  made  by  Mr.  Botfield, 
without  any  conmiimication  with  him. 

The  SoUcUor-Oeneral,  and  Mr.  Oiffard,  for  0.  S.  Jen- 
kmaon. — This  is  the  first  attempt  which  has  been  nciade  to 
apply  the  rules  of  the  Court  as  to  opening  biddings  in 
sales  by  auction,  to  sales  by  private  contract ;  whereas,  the 
course  of  proceeding  is  entirely  diflferent,  and  the  practice 
in  the  former  case,  and  the  reasons  upon  which  it  is  founded, 
have  no  analogy  with  the  latter. 

The  cases  cited  in  the  argument  were,  Vernon  v.  Thel- 
Uiaeon  (a),  White  v.  Wilson  (6),  Morice  v.  Bishop  of  Dur- 
ham {c).  Dykes  V.  Taylor  (d),  Vesey  v.  Ela)Ood{e),  Exe- 
cutors of  Fergus  v.  Oore  (/),  and  LumZey  v.  Wagner  {g). 


(a)  10  Beav.  452. 
(6)  14  Ves.  161,  163. 
(c)  11  Vea.  57. 
(<0  16  Sim.  563. 


W  3  Dr.  &  War.  74. 

(/)  1  Sch.  &  Lef.  360. 

(^)  1  De  Gex,  M'N.  &  G.  604. 
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185a  ViCfB-CJHANCELLOR: — 

The  question  in  this  case  arises  upon  the  sale  of  an  estate 
under  a  decree  of  the  Court  There  is  some  novelty  in 
the  circumstances.  The  sale  has  taken  place  under  the  4th 
Judgmmu  General  Order  of  the  16th  of  July,  1851,  which  directs, 
"  That»  when  any  property  is  directed  to  be  sold  before  the 
Master,  the  Master  shall  be  at  liberty,  either  before  or  after 
such  property  shall  have  been  put  up  for  sale  by  public 
auction,  to  receive  proposals  for  the  sale  thereof,  or  of  any 
part  thereof,  by  private  contract;  and  he  shall  make  his 
report  thereof,  with  his  opinion  thereon,  to  the  Ck)urt;  which 
port  shall  be  submitted  to  the  Court  for  confirmation,  in 
the  same  manner  as  reports  made  upon  special  reference 
as  to  sales  by  private  contract"  (a). 


If  the  question  between  the  parties  turned  on  the  effect 
of  any  general  rule,  I  should  have  thought  it  of  such  con- 
siderable  importance  in  point  of  practice,  that  I  should  not 
have  decided  it  without  conferring  with  the  other  Judges 
of  the  Court ;  but  I  do  not  think  that  the  present  case  in- 
volves the  consideration  of  any  general  rule  of  practice. 

There  are  material  distinctions  between  a  sale  by  private 
contract  and  a  sale  by  auction  before  the  Master,  in  the 
ordinary  way.  Sales  by  auction  before  the  Master  are  of  a 
peculiar  character.  The  person  who  is  the  highest  bidder 
knows  that  he  is  not  the  purchaser  imtil  the  confirmation 
of  the  report^  and  that,  until  such  confirmation,  any  stranger 
may  apply  to  the  Court  to  open  the  biddings ;  and  that, 
upon  such  an  application,  the  party  making  it  does  not  ne- 
cessarily become  himself  the  purchaser,  but  upon  his  mak- 
ing a  su£5cient  advance  by  deposit  in  Court  the  sale  is  con- 
tinued, and  the  property  is  again  put  up  to  auction.  All 
persons  bidding  at  sales  before  the  Master  are  aware  that 


(a)  Beav.  Ord.  Can.  450. 
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they  are  of  this  peculiar  diaracter.     I  cannot^  however,  oon- 
cnr  in  the  argument  which  was  addressed  to  me  in  this 
case,  that   a  distinction   between  sales  by  auction  and 
private  contract  was,  that  the  purchaser  was  not  bound  in 
the  former  case  until  the  confirmatioQ  of  the  report — 
Lord  8L  Leonards  in  Veaey  v.  Ehoood  (a),  after  consider- 
ing the  cases  of  Ex  parte  Mvnor  (6),  and  Anson  v.  2W- 
good{c\  came  to  the  conclusion  that  the  purchaser  was 
bound  before  the  confirmation  of  the  contract  by  the  Court 
He  held  this  in  the  strongest  case  which  can  be  supposed — 
in  which  a  life  dropped  in  the  meantime,  before  the  pur- 
chaser could,  according  to  the  practice  of  the  Court,  have 
confirmed  the  report    There  is  in  truth  no  hardship  in 
this  rule,  for  every  person  bidding  at  such  a  sale  knows 
that  his  bidding  amounts  to  a  contract  which  binds  him, 
althoiigfa  he  may  never  have  the  benefit  of  it     But  there 
is  a  v^  material  difference  as  to  the  position  of  a  party 
who  has  made  an  offer  by  bidding  at  the  auction,  and  one 
who  has  made  an  offer  on  a  sale  by  private  contract    The 
purchaser  at  a  sale  by  auction  has  it  in  his  own  power  to 
come  to  the  Court  and  get  his  contract  confirmed,  and  he 
knows  that  within  a  given  time  his  purchase  must  be  dis- 
turbed or  established.     But  a  purchaser  by  private  contract 
has  no  such  power  to  make  himself  the  complete  owner  of 
the  estata     The  parties  to  the  cause  who  are  the  parties 
interested  in  the  estate,  in  such  a  case  appear  before  the 
Master,  and  the  question  whether  the  contract  be  or  be  not 
a  proper  contract  to  be  carried  into  effect  is  discussed  in 
their  presence.     Each  party  is  at  liberty  to  urge  any  ob- 
jection to  which  the  contract  may  appear  to  him  to  be 
open;  and,  after  hearing  their  objections,  if  any,  the  Mas- 
ter makes  his  report,  which  report  is  to  be  confirmed,  not 
by  the  purchaser  but  by  the  parties  to  the  cause,  who  may 
renew  their  opposition  to  the  sale  in  the  form  of  excep- 


(a)  3  Dr.  &  War.  74.        (b)  11  Ves.  559.        (c)  J.  &  W.  637. 
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iions  to  tbe  report  Now,  dearly,  that  is  not  a  state  of 
thizigB  in  which  any  stranger  can  come  to  the  CSourt  and 
say,  **  I  will  give  a  higher  price  ;  let  me  in  to  complete  the 
purchase,  instead  of  the  party  whose  offer  has  been  ap- 
^prorei.**  No  doubts  it  is  right  that  some  peison  should 
have  the  power  of  bringing  forward  sach^a  matter,  and  the 
Court  will  always  reserve  to  itself  the  power  of  acoeptiiig 
the  offiar  of  aconsiderable  enhancement  of  the  prica  In  this 
case  it  was  arranged  by  all  the  parties  to  the  cause,  that 
the  person  who  had  o£Eered  the  advanced  price  should  appear, 
to  suggest  such  reasons  aa  he  could  why  the  advanced  price 
which  he  had  offiared  should  be  received.  But,  dearly,  a 
rule  which  allows  strangers  to  intervene  where  the  sale  has 
been  made  by  auction,  cannot  be  taken  to  apply  to  a  case 
like  this^-of  a  sale  by  priyate  contract^  in  which  the  parties 
have  an  opportunity  of  appearing  before  the  Master.  Upon 
reference  to  the  Master  to  see  if  a  particular  contract  be  a 
proper  one  to  be  accepted,  the  Master  can  only  consider 
that  question,  and  no  stranger  can  come  in  and  say,  "Admit 
me  as  the  purchaser,  for  I  will  give  a  higher  prioe.''  But» 
with  regard  to  the  parties  in  the  causey  they  may  have  ob- 
jected to  or  resisted  the  adoption  of  the  contract;  and  it  is 
right  that  they  should  have  an  opportunity  of  excepting 
by  way  of  petition,  and  of  bringing-the  question  before  the 
Court  for  reconsideration,  when  the  Court  may  determine 
whether  the  Master  has  come  to  the  right  and  proper  con- 
clusion. A  power  of  this  kind  the  Court  must  always  have, 
if  informed  by  any  of  the  parties,  or  if,  £rom  circumstances 
come  to  the  knowledge  of  the  parties,  it  should  appear 
that  the  sale  is  so  improvident,  that  it  is  one  which  is 
improper  to  be  made  of  any  trust  property.  If,  for  ex* 
ample,  the  case  could  be  put  as  high  as  McrUodo  v. 
BvUer  (a),  the  Court  would  refuse  to  part  with  an  estate 
under  drcumstanoes  in  which  it  would  not  allow  any  trustee 


(a)  10  Ves.  292. 
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to  dispose  of  it  But^  short  of  that,  a  sale  by  private  coo- 
tract  cannot  be  assimilated  to  a  sale  by  auction;  and 
the  mero  ciictanstance^  that  a  high  price  has  been  offered, 
is  not  enough  to  induce  the  Court  to  open  the  proceedings 
which  have  been  taken  in  the  Master's  Offioa 

In  the  present  case,  the  parties  who  conducted  the  sale 
under  the  order  of  the  Court  asked,  by  their  petition,  whe- 
ther, under  all  the  dreumstances,  the  sale  should  be  con- 
finned  They  say  that  they  in  no  way  objected  to  the 
aile  at  the  time  the  contract  was  approved ;  but  they  think 
it  right  to  mention  to  the  Court  that  since  that  time  it  has 
appeared,  tbat>  in  lieu  of  15,0002.,  another  person  is  willing 
to  give  16,0002.  No  doubts  primi  fiude,  that  &ct^  if  wholly 
unexplained,  would  appear  to  be  evidence  of  a  great  nu»- 
cairiage  having  taken  place, — that  there  must  have  been 
at  least  some  want  of  precaution  on  the  part  of  the  parties 
conducting  the  sale^  and  as  there  were  other  circumstances 
which  tended  to  shew  some  degree  of  negligence  on  their 
part^  I  wished  to  hear  such  an  explanation  of  the  bicU 
as  counsel  would  suggest 

It  appears  that  in  1848,  Mr.  Bwrtan^  as  solicitor  to  Mr. 
Botfidd,  oSkred  14,9002,  for  the  estate,  exclusive  of  the 
timber ;  and  in  1852  the  same  gentleman  made  a  commu- 
nication to  the  solicitors  of  the  Plaintiff,  expressing  a  wish 
to  know  whether  the  estate  would  be  sold ;  and  he  was  then 
inforaied  that  the  suit  was  in  progress,  and  that  the  pro- 
bability was  that  the  estate  would  shortly  be  offered  for 
Bale.  Mr.  Burton  says,  he  concluded  thereupon  that  the 
sale  would  be  by  auction  in  the  usual  way,  but^  as  a  soli^ 
citor,  he  ought  to  have  known  that  the  Court  had  power 
to  sell  by  private  contract  as  well  as  by  auction.  Imme- 
diately afterwards  we  find  communications  opened  between 
Mr.  Freemam  and  Captain  JeTikvnson.  Mr.  Frwmcm  re- 
presented several  persons:  he  was  the  personal  represeur 
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iative  of  Ahdliab  Bradahaw,  the  testator,  and  also  of  Mr& 
Bradahaw,  and  he  was  also  residuary  legatee  under  the 
will  of  the  latter ;.  and  in  these  capacities,  it  appeared  that 
if  the  estate  was  more  than  sufficient  to  answer  the  charges 
upon  it^  he  would  become  the  proprietor  of  the  estate  or  of 
the  surplua 


AhoLiab  Bradshouw,  the  testator,  was  the  original  owner  of 
the  estate  in  question  :  he  had  entered  into  a  contract  for 
its  sale,  which  he  had  not  completed,  before  his  deatL 
The  purchaser  subsequently  entered  into  an  agreement 
with  Mr.  Freeman,  by  which  Mr.  Freeman  agreed  to  take 
back  the  estate  in  satis&ction  of  a  debt  of  1 6,7002.,  being 
the  unpaid  purchase  money  and  a  large  arrear  of  interest 
The  result  was,  that  Mr.  FrecTnan  became  answerable  to 
the  testator's  estate  for  the  whole  amount  of  mortgage 
money  and  interest,  which  would  thus  considerably  exceed 
the  15,000{.  Mr.  Freemam,,  then,  occupying  this  position, 
and  being  resident  upon  the  property,  entered  into  commu- 
nication with  Captain  Jenkinson,  who  proposed  to  become 
a  purchaser  at  the  sum  of  1 5,0002.  Mr.  Freeman  commu- 
nicated his  proposal  to  the  Plaintiff  and  his  solicitor,  who 
seemed  perfectly  willing  to  adopt  the  proposed  contract  on 
behalf  of  the  legatees  ;  and  it  was  finally  arranged  that  it 
should  be  brought  before  the  Master  for  his  approbation, 
and  supported  by  the  evidence  of  surveyors  of  the  nature 
and  value  of  the  property.  This  was  the  state  of  things, 
when,  on  the  26th  of  January,  1853,  Mr.  Burton,  the  soli- 
citor of  Mr.  Bot^ldy  wrote  both  to  Mr.  Freemam,  and  the 
solicitors  of  the  Plaintiff  saying  that  he  had  a  client 
who  should  have  some  notice  of  the  sale  before  it  was 
made,  as  he  was  anxious  to  purchase  the  estate,  and  will- 
ing to  take  it  at  more  than  the  market  prica  On  the  27th 
of  January  the  affidavit  of  the  surveyor  to  the  effect  that 
15,0002.  was  the  value  of  the  estate  was  prepared,  and  on 
the  28th  of  January,  this  evidence  and  the  communication 
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from  Mr.  Burton  were  brought  before  the  Master  ;  and  at 
the  same  time  it  was  intimated,  that  it  would  not  be  de- 
sirable to  enter  into  any  treaty  with  Mr.  Burton,  and  that 
there  would  be  danger  in  delay,  as  Captain  JeTikiTison 
might  change  his  mind,  and  withdraw  his  offer.  I  must 
say,  that  I  entertain  considerable  doubt  whether  the  more 
cndinaiy  and  wiser  coxurse  of  proceeding  in  such  a  case 
would  not  have  been  to  have  answered  the  letter  of  Mr. 
Bo^ield's  agent»  and  requested  him  to  make  a  definite  pro- 
posal It  must  be  recollected,  however,  that  the  fact  was 
fairly  before  the  Master;  and  although  he  was  told  it  would 
be  useless  to  enter  into  communication  with  Mr.  Burton, 
Ae  Master  might  have  exercised  his  discretion  in  the  mat- 
ter by  saying,  ''  It  may  be  so,  but  I  should  prefer  to  ask 
him  what  he  will  give."  It  was  competent  to  the  Master 
to  do  this,  if  he  had  thought  that  it  was  the  discreet  course 
to  take ;  but  that  was  not  his  opinion  at  the  time,  and  he 
did  not  give  that  direction :  and  I  think  that  this  is  one 
of  the  cases  in  which  it  would  not.  be  right  for  me,  sitting 
here,  to  interfere  with  the  discretion  of  the  Master,  in  the 
absence  of  any  improper  motive  or  bias  on  the  part  of 
those  who  were  conducting  the  sale.  The  course  ultimately 
adopted  was,  that  the  proposal  in  the  form  in  which  it  was 
made  by  Mr.  Burton  was  not  received  ;  and  the  more  the 
circumstances  are  examined,  the  more,  I  think,  it  appears 
that  the  manner  in  which  the  discretion  was  exercised  with 
r^ard  to  the  final  sale  was  not  only  bon&  fide,  which  nobody 
for  a  moment  doubts,  but  also,  that  it  was  wise.  In  the  first 
place,  Captain  JeTikmaon  was  dealing  with  Mr.  Freeman, 
a  person  resident  on  the  estate,  and  who  therefore  had  the 
best  means  of  knowing  its  exact  value.  It  cannot  be  sug- 
gested that  Mr.  Freeman  had  any  interest  in  disposing  of 
the  estate  at  an  under-valua  All  his  interest  was  the 
other  way.  In  approving  the  contract  with  Captain  Jen- 
kinaon,  the  Master  took  the  precaution  of  saying,  "Tou, 
Mr.  Freemcm,  think  that  the  indefinite  proposal  of  Mr. 
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1853.  Burton  should  not  be  further  considered ;  and  if  I  adopt 
your  suggestion,  I  must  require  you  to  admit  assets  for  the 
payment  of  all  the  legacies  in  case  this  purchase  money 
should  not  be  sufficient."  Nothmg  could  be  more  con- 
JudgmenL  vincing  that  Mr.  FreeTOom  considered  that  he  obtained  the 
best  price,  than  that  he  made  himself  personally  liable  to 
pay  the  deficiency.  Again,  ther&  is  no  reason  why  Messrs. 
WUde,  the  solicitorB  for  the  PlaintifGs,  should  not  have  ac- 
cepted any  other  and  more  beneficial  proposal  that  might 
be  made,  except  the  apprehension  that  Captain  Jenkin- 
son  might  withdraw  his  offer. 


Upon  the  approval  of  his  proposal  by  the  Master,  the 
purchaser  certainly  did  a  very  imprudent  thing  in  imme- 
diately laying  out  money  in  planting  on  the  estate.  I 
should  be  sorry  to  have  it  supposed  that  a  purchaser  could 
rely  upon  his  having  entered  upon  the  estate  before  con- 
firmation of  his  contract^  and,  having  made  extensive  im- 
provements, or  done  other  acts  of  ownership,  as  being  any 
ground  for  not  disturbing  the  contract,  if  there  were  other 
grounds  which  would  induce  the  Court  to  do  so.  If  in  his 
haste  he  should  lay  out  money  upon  the  estate,  he  must 
imderstand  that  it  is  entirely  at  his  own  risk. 


Now,  what  happened  after  the  approval  of  the  purchase 
was  very  remarkable.  The  Master,  on  the  28th  of  January, 
approved  of  Captain  Jenkmson  as  the  purchaser,  notwith- 
standing the  letter  of  Burton;  and  the  solicitors  of  the 
Plaintiffii,  by  the  Master's  directioui  informed  Bwrton,  that 
the  Master  did  not  see  any  reason  for  suspending  his  appro- 
bation of  Captain  Jenkinson's  proposal  Mr.  Burton  must 
be  taken  to  have  known,  that  the  contract  approved  by  the 
Master  is  not  definitely  binding  until  it  is  confirmed  by  the 
Court;  I  cannot,  therefore,  understand  the  course  which  be 
took  in  lying  by  so  long.  He  first  took  upon  himself  to 
deal  with  Captain  Jenkmson  for  the  property;  and  his 


CASES  IN  CHANC?EBY. 

oondact  in  this  respect  is  certainly  a  litUe  singular.  He 
does  not  tell  Captain  JenkinaoTi,  that  the  property  has  been 
sold  to  him  at  an  undervalue ;  but,  on  the  contrary,  he  tries 
to  persuade  him  that  he  has  got  rather  a  bad  bargain.  He 
obsCTves,  that  the  purchase  money  will  amount  to  15,1202. 
or  lo,1972w,  and  points  out  all  the  inconveniences  arising 
from  the  vidnify  of  the  canal  and-  of  the  railway.  In  the 
long  correspondence  between  him  and  Captain  Jmldnson^ 
he  depreciates  the  estate  as  much  as  possible,  with  the 
single  exception  of  an  intermediate  letter  to  Messra  Wilde, 
in  which  he  asks  if  there  be  no  hitch  by  which  his  client 
can  be  let  in?  But  even  then  he  does  not  propose  or  bind 
bimself  to  make  any  advance  on  the  amount  of  the  pur« 
chase  money.  This  correspondence  goes  on  until  the  27th 
of  March, — the  contract  itself  having  been  drawn  up  and 
executed  by  Captain  Jenki/nson  on  the  2nd  of  February, — 
and  he  having  been  informed  by  the  solicitors  conducting 
the  suit  for  the  Plaintiflh,  that  they  will  take  steps  to  obtain 
the  confirmation  of  the  contract  It  is  material  to  observe, 
that  Captain  Jenhi/nson  could  himself  take  no  step  in  the 
SQit  for  that  purpose;  he  might  bring  forward  the  parties 
to  the  cause,  but  he  could  himself  do  nothing  in  the  matter. 
Now,  if  there  had  been  any  contest  before  the  Master,  the 
purchaser  would  have  been  put  on  his  guard, — ^he  would 
have  known  that  the  parties  might  bring  the  subject  before 
the  Courts  and  that  any  steps  taken  by  him  with  reference 
to  the  property  might  be  to  his  own  prejudice  or  loss.  But 
here,  all  parties  acquiescing,  he  on  the  2nd  of  February 
had  entered  into  the  contract,  which  was  to  be  completed 
on  the  25ih  of  MarcL  It  waj9,  therefore,  of  course  import- 
ant for  him  to  have  tenants  on  the  land,  and  so,  with  the 
assistance  of  Mr.  Freemcm, — ^there  being  no  hint  or  sugges- 
tion of  the  least  possibility  of  the  report  being  objected  to, 
-—he  enters  into  arrangements,  and  fixes  himself  by  con- 
tracts with  tenants.  He  then,  with  the  approbation  and 
almost  at  the  instigation  of  Freeman,  proceeds  to  expend 
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1863. 


Judgment. 


200^.  or  3002.  in  planting,  and  in  other  improvement&  I 
wish  it  to  be  understood,  that  I  cannot  for  a  moment  hold 
that  a  purchaser  acting  thus,  under  ordinary  circumstanoes, 
or  where  any  question  had  been  raised  by  one  of  the  parties 
before  the  Master  as  to  the  propriety  of  the  purchase,  so 
that  there  was  the  least  probability  that  it  might  be  again 
contested  in  Courts  would  thereby  acquire  any  claim  to 
be  protected  in  his  purchase.  Any  such  acts  must  be  m 
his  own  wrong.  But  it  is  a  different  thing  in  a  case  like 
this,  where  no  party  can  object  to  the  report^  except  par- 
ties to  the  cause,  and  all  these  parties  are  actively  concurring 
in  the  adoption  of  the  contract,  and  the  most  interested  are 
encouraging  the  purchaser  to  enter,  make  improvements, 
and  incur  liabilities  to  incoming  tenants.  Unless  there  were 
some  manifest  error  or  miscarriage,  or  evidence  of  a  grossly 
inadequate  consideration,  so  that  the  Court  would  not  permit 
a  trustee  to  part  with  trust  property  under  such  circum- 
stances, I  cannot^  at  the  instance  of  a  third  party,  or  even 
at  the  instance  of  a  party  to  the  cause,  now  interfere  to  set 
aside  the  sala  Some  prefer  that  a  sale  shall  be  made  by 
auctipn,  others  that  it  shall  be  by  private  contract  The 
parties  to  the  cause,  with  the  sanction  of  the  Court,  have 
selected  one  course ;  proposals  have  been  laid  before  the 
Master,  and  have  been  accepted,  and  a  sale  has  been  made 
by  a  trustee  of  the  property,  which  sale,  I  think,  ought  not 
to  be  disturbed,  except  there  were  such  miscarriage,  or  a 
gross  inadequacy  of  price,  as  I  have  mentioned. 


Is  there,  then,  any  evidence  of  this  sale  having  been  made 
at  an  undervalue,  or  of  any  miscarriage?  There  is  none. 
If  this  purchaser  be  ready  to  give  lOOOi.  beyond  Captain 
Jenkinson,  that  may  be  because  he  has  such  an  object  in 
obtaining  the  estate  as  would  induce  him  to  give,  as  he  him- 
self says,  more  than  the  market  value.  There  is  no  evidence 
of  surveyors  that  15,000i.  is  too  low  a  price.  This  person, 
on  a  previous  application,  offered  14,900JI.,  other  evidence 
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points  to  15,0002.    Freem(Miy  and  all  the  parties  interested, 
concur  in  the  sale;  and  we  find  that  Burton  himself,  writ- 
ing to  Jenki/nson^  does  not  threaten  to  vacate  the  contract  «• 
on  the  ground  of  under-value,  but  represents  to  him  what  a        plavk. 
hard  bargain  he  had  made;  and,  then,  for  the  first  time,  on      j^ia^H^ 
the  27th  of  March,  after  the  time  fixed  by  JenJdnaon's 
contract  for  the  completion  of  the  purchase,  a  definite  offer 
was  made;  but  it  was  an  advance  of  5002.  only,  which  would 
scarcely  have  been  enough  to  open  the  biddings  in  a  sale 
by  auction.    It  was  not  till  the  13th  of  April  that  he  offers 
an  advance  of  lOOOl.     These  circumstances  afford  no  evi- 
dence of  any  miscarriage  on  the  part  of  the  persons  con- 
ducting the  sale. 

I  think  it  is  a  question  well  worthy  of  consideration, 
whether  the  Court  ought,  as  to  contracts  for  sale  made  by 
its  ofiicer,  to  act  upon  any  other  principles  than  those  of 
fairness  and  justice,  which  ought  to  regidate  the  conduct  of 
private  parties  entering  into  similar  contracts.  I  will  put 
the  case  in  this  way: — Suppose  Mr.  Freeman,  a  trustee  for 
sale,  being'  about  to  enter  into  the  contract  with  Captain 
Jenkinson,  had  on  the  day  before  signing  the  contract 
received  the  letter  firom  Mr.  Burton,  stating  that  he 
would  give  more  than  the  market  *  price, — ^the  question 
having  then  presented  itself  to  Mr.  Freeman,  whether  he 
should  open  a  communication  with  Mr.  Burton  or  not, 
he  had  resolved  not  to  do  so,  and  had  the  next  day  signed 
the  contract  with  Captain  Jenkinson, — ^would  the  Court,  if 
it  should  some  months  afterwards  appear  that  the  trustee 
might  have  realised  a  larger  price,  say  that  he  was  not  justi- 
fied in  completing  the  contract^  or  that  it  should  not  be 
carried  into  effect?    I  think  not. 

The  Master's  report,  approving  of  Captain  Jenkineon 
as  the  purchaser,  must  be  confirmed. 


The  SoUcUor-Oeneral,  on  behalf  of  Captain  Jentcinson, 
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1858.  submitted,  that  he  ought  to  be  at  liberty  to  retain,  out  of 
his  purchase  money,  his  costs  of  the  appearance  on  this 
petition.  The  parties  to  the  cause  had  allowed  Mr.  Bot- 
field  to  come  into  the  Master's  office,  and  to  state  his 
Judgmei^t.  <^^^^  ^  ^^  Court,  which  was  irregular.  Before  they  had 
•  permitted  Mr.  Botfidd  in  any  manner  to  intervene,  or 
indulged  him  by  enabling  him  to  appear  before  the  Court, 
they  should  have  required  him  to  enter  into  an  imdertak- 
ing  to  pay  all  the  costs  occasioned  by  his  proceeding. 

Mr.  Schomberg,  on  behalf  of  Mr.  Botfidd,  claimed  his 
costs  as  acting  for  the  benefit  of  the  estate. 

Mr.  Baily,  Mr.  Humphry,  and  Mr.  Faber,  for  the  dif- 
ferent parties  to  the  cause,  contended,  that  the  parties  had 
appeared  voluntarily,  and  were  not  entitled  to  coats  out  of 
the  purchase  money,  or  out  of  the  estate. 


Vice-Chancellor  : — 

All  the  ordinary  expenses  of  confirming  the  report  must 
be  borne  by  the  estate.  The  only  question  is  as  to  the 
extra  expenses  occasioned  by  this  discussion.  Looking  to 
the  nature  of  the  petition,  all  parties  feeling  that  it  was 
difficult  for  them  actively  to  enter  into  the  contest,  they  are 
not  unwilling  that  Mr.  Botfield  should  come  here  to  argue 
the  question  for  them  adversely  as  against  the  purchaser. 
With  regard  to  the  latter,  I  am  clearly  of  opinion,  that>  in 
the  case  of  a  sale  by  private  contract,  the  purchaser  has 
no  right  to  appear.  I  must  take  it  that  the  parties  have 
brought  Mr.  Botfidd  here  for  the  benefit  of  the  estate, 
though  it  ultimately  turns  out  that  he  takes  nothing  by 
his  application.  The  15,000{.  when  paid  in  will  be  a  port 
of  the  estate  to  be  administered.  Out  of  that  estate  the 
general  costs  are  to  be  paid;  and  I  think  the  general  costs 
of  this  application  are  to  be  considered  part  of  the  general 
costs  of  administering  the  estate. 
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PEACE  V.  HAINS.  ifoy  9tK 

1  HE  Master,  under  the  order  of  the  Court,  allowing  him  A  toautor 
to  report  special  circumstances  as  to  the  debts  or  debt  due  lH^unTbook 

from  the  Defendant^  /.  D.  Haina,  to  Parton  Haina,  the  oppo«t;« 

entry  of  two 
testator  in  the  cause,  found  that  the  Defendant,  J.  D.  debts  owipg  to 

HaiTis,  had  executed  a  mortgage,  dated  the  8th  of  March,  brotlMr— one 

1834,  to  the  testator,  whereby,  in  consideration  of  S&Ol  ^^Sf  mort- 

paid  by  the  testator,  J.  D.  Haina  conveyed  to  the  testator,  gy,  •nA  the 

his  executors,  &c.,  the  residuary  share  of  him  (/.  D,  Hams)  piomiMoiy  * 

in  the  personal  estate  of  one  Robert  Ha/ins  therein  named,  JJjj57*!i*Not 

subject  to  redemption,  on  payment  by  J.  D.  Haina  to  the  ^^"'.?," , 

testator  of  550Z.,  with  interest  at  SL  per  cent,  on  that  day  he  reoetTedin- 

twelve  months.    The  Master  also  found  that  the  testator  ^^^^  debto^for 

was  possessed  of  a  promissory  note  of  J.  D.  Haina,  dated  |IJJ^^^  ^^ 

the  11th  of  August^  1834,  for  1002.  value  received,  with  of  the  entry, 

mterest  at  52.  per  cent  until  paid.     And  the  Master  found  ^e^dThis 

that  it  had  been  submitted  to  him,  that  these  sums  of  6602.,  j^J^enT*^' 

and  1002.,  with  interest  thereon  respectively,  from  the  23rd  which  oontain- 

,  ed  the  words 

of  April,  1846,  were  debts  due  from  /.  D.  Haina  to  the  referred  to 

testator;  and  he  found  that  there  was  in  oneofthetes-  J^!JI,Sed^ 


tator's  books  the  following  entry  in  the  testator's  hand-  ^!^^?°^' 

wntmg :— —  this  memo* 

randum  o^the 

o  . .     «  1836,  May.-J.  D.  H.,  cash  lent  on  security  ^  JStll^o^t  to 

IJ  g   of  the  Momingtou  Estate,  residue,  &c.  at  five  ?  £650.  »  disohtrge  of 

=    "^    Dercent"  '  either  of  the 

^  debtfl. 

SewMe: — ^The  oasee  in  Which  the  Court  hms  held  a  debtor  liberated  from  hia  obligation 
to  pay  a  debt  which  once  existed,  and  from  which  he  has  not  been  diaohaiged  by  any  testa- 
mentsfT  instrument,  are— 

1.  Where  the  act  or  dedaration  relied  on  creates  an  immediate  discharge,  which  the 
debtor  might  plead  as  a  release  or  by  way  of  accord  and  satiafiustion  at  law,  or  which  he 
might  enforce  in  equity  as  against  the  creditor. 

2.  Where  the  discfauge,  uough  not  immediate  and  absolute^  but  conditional,  becomes 
perfect  by  the  condition  having,  in  the  erent,  been  performed. 

3.  Where  the  creditor  intended  to  discharge  the  obligation  at  his  death,  and  oommuni- 
Oiled  that  intention  to  those  who  would,  under  his  own  disposition,  take  or  represent  his 
interest  upon  his  deatii,  and  relied  upon  their  fulfilment  of  his  intention ;  and, 

4.  (in  strictneai  belonging  to  anotner  class  of  cases),  where  tiie  transaction  supposed  to 
create  the  debt  or  obligation  is  rather  in  the  nature  of  an  adTanoement  by  one  fin  loco 
parentis,  or  is  part  of  a  family  arrangement 
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The  words  "  not  to  be  enforced"  being  written  across  in 
the  margin  opposite  the  memorandiun.  The  Master  also 
found  that  T.  W.  S.  Hcmia,  a  son  of  the  Defendant  /.  D, 
Haine,  deposed  that  the  testator  frequently  told  him  that 
he  intended  to  discharge  J.  D.  Haine  from  any  debt  or 
sum  of  money  that  might  be  due  from  such  Defendant  to 
the  testator;  and  that  in  case  J.  D.  Haina  should  survive 
him,  such  debt  or  sum  of  money  should  be  forgivai,  and 
that  he  should  never  be  called  upon  to  pay  any  such  debt, 
or  that  the  testator  used  expressions  to  the  like  purport  or 
effect;  and  that  /.  D.  Haine  submitted,  that  under  these 
circumstances  the  testator  intended  to  release  him  from  the 
payment  of  any  debt  or  debts  due  to  the  testator. 

The  Defendant,  /.  D.  Hains,  was  the  brother  of  the  tes- 
tator, and  was  also  a  legatee  under  his  will  The  will  was 
dated  in  1836,  and  the  testator  died  in  lS4sO,  J.  D.  Hains 
had  paid  the  interest  upon  the  sums  of  5502.  and  lOOf.  up 
to  1846,  from  which  time  the  report  had  found  the  interest 
to  be  due. 


ArgummL  Mr.  WHlcock,  and  Mr.  F.  T,  White,  for  the  Plaintiflfe, 
cited  Croea  v.  Sprigg(a),  Eden  v.  Smyth  (b),  Reeves  v. 
Brymer  (c),  and  Wekett  v.  Raby  (d). 

Mr.   Hetherington,  and  Mr.  Biltong  for  the  residuary 
legatees,  cited  Bym  v.  Godfrey  (e). 


Mr.  Chandleaa,  and  Mr.  Eddie,  for  the  Defendant  J.  D, 
Hains,  cited  Foster  v.  Dawber(f),  Aston  v.  Pye{g),  and 
Flower  v.  Marten  (A). 


(a)  6  Hare,  652. 
(6)  6  Ves.  341. 
(c)  6  Ves.  616. 

{d)  12  Bro.  P.  C.  386,  Toml. 
edit. 


(«)  4  Ves.  6. 

(/)  6  Exch.  839. 

{g)  6  Ves.  350,  n. ;  Id.  354. 

{h)  2MyL&Cr.469. 
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[Vicb-Chancellob: — TheCourtinthatcaae  held  the  bond 
to  have  been  always,  from  the  beginning,  a  conditional  bond ; 
ib&t  it  never  had  full  force  as  a  bond,  and  therefore,  that  it 
ought  not  to  be  enforced.  The  question  there  was,  not  whether 
an  obligation  ought  to  be  set  aside,  but  whether  there  was 
any  enforceable  obligation.  Here  the  debtor,  whose  debt 
was  constituted  by  two  instruments  dated  respectively  in 
1834  and  1836,  went  on  paying  interest  down*  to  the  death 
of  the  testator  in  1840,  and  from  that  time  up  to  April, 
1846.  Is  it  not  difficult  to  say,  after  this,  that  these  debts 
are  released  f| 

The  evidence  of  the  intention  of  the  testator  not  to 
sue  upon  these  securities  is  sufficient  to  satisfy  any  reason- 
aUe  mind.  It  may  be,  that  the  executors  in  whose  posses- 
sion the  books  of  the  testator  were,  ought  to  have  pro- 
pounded the  document  directing  the  instruments  not  to  be 
enforced,  as  a  testamentary  paper;  but,  whether  it  be  or  be 
not  of  a  testamentary  character,  it  at  least  expresses  the 
undoubted  intentions  of  the  testator:  and,  although  the 
evidence  of  intention  may  not  be  sufficient  at  law  to  sup- 
port the  plea  of  a  release,  yet  in  equity  the  parties  claim- 
ing the  residue  will  not  be  permitted  to  avail  themselves 
of  the  testator's  bounty,  and  yet  defeat  his  intentions  as  to 
the  Defendant  J.  D.  Haina.  The  Court  will  work  out 
the  equity  of  that  Defendant  by  imposing  upon  the  other 
parties  the  necessity  either  of  fulfilling  the  testator's  inten- 
tions, or  giving  up  their  own  interests  under  the  will  pro 
tanta  The  Master's  report  shews  that  there  were  no 
debts  of  the  testator  outstanding,  and  the  executors  there- 
fore only  represent  l^atees,  and  have  no  interests  to  pro- 
tect but  that  of  legatees,  who  are  all  equitably  boimd  to 
carry  into  effect  the  testator's  design. 


Vicb-Chancellor  : — 
I  should  have  taken  time  to  consider  my  judgment  in 
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1653.  this  case,  if  it  had  not  happened  that  I  have  recently  had 
occasion  to  consider  the  authorities  on  the  subject,  which 
are  all,  moreover,  reviewed  in  Cross  v.  Sprigg  (a).  The 
authorities  amount  to  this,  that  a  person  found  to  be  a 
J^idgmtmt.  debtor  in  the  administration  of  an  estate  in  this  Courts  and 
seeking  to  be  relieved  from  the  debt  on  the  ground  that 
some  act  of  the  deceased  creditor,  voluntary  or  otherwise, 
has  put  an  end  to  his  liability,  must  claim  that  relief  in  one 
of  two  ways, — either  the  act  upon  which  he  relies  must  be 
one  which  would  have  entitled  him  to  relief  in  this  Court 
as  against  the  creditor  himself  in  respect  of  the  debt^  or  it 
must  be  such  as  will  operate  as  a  release  of  the  debt  in  a 
Court  of  law.  I  think  there  is  nothing  in  the  evidence  in 
this  case  which  shews  that  the  debtor  has  been  discharged 
from  these  debts  in  either  moda 

It  was  then  contended,  as  it  has  been  in  several  recent 
cases,  that  it  is  inequitable  that  parties  should  take  pro- 
perty of  the  testator  imder  his  will,  and  yet  refuse  to  effec- 
tuate other  parts  of  his  intention ;  although  such  inten- 
tion be  not  expressed  in  his  will,  but  manifested  by  some 
other  acts,  instruments,  or  dedarationa  The  answer  to 
this  is,  that  there  is  no  case  in  which  a  person  is  obliged  in 
equity  to  carry  out  such  intention,  not  being  testamentary, 
or  imposed  as  a  matter  of  trust,  unless  the  person  to  be  so 
charged  has  been  instrumental  in  causing  the  testator 
to  omit  from  his  will  a  formal  direction  providing  for 
its  fulfilment  This  subject  was  discussed  in  the  case  of 
Brigga  v.  Penny  (b),  in  which  it  was  found  that  there  was 
no  evidence  to  fix  the  executrix.  Miss  Penny,  with  any 
knowledge  of  the  charitable  trusts  which  were  supposed  to 
have  been  intended.  K  it  could  have  been  shewn  that  she 
had  had  a  knowledge  of  the  informal  papers  referred  to  in 


(a)  6  Hare,  555  et  seq.  (6)  3  M<N.  &  G.  546. 
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the  proceedings  in  that  cause,  that  alone  might  have  been        1553. 
relied  upon  to  bring  her  into  the  position  of  a  trustee. 


In  the  present  case  there  is  certainly  no  release  at  law 
as  to  the  debt  secured  under  seal ;  and  as  to  the  debt  not  Judgw^etu. 
under  seal,  it  must  be  observed  that  the  testator,  on  the  face 
of  the  very  entry  in  his  book  which  is  relied  upon  as  a  dich 
charge,  considered  the  whole  as  one  debt  He  makes  one 
sum  of  that  which  was  due  on  the  note,  and  that  due  on  the 
mortgage ;  he  classes  them  both  together,  and  he  certainly 
did  not  intend  to  release  the  one  without  releasing  the 
other.  But  the  words  "  not  to  be  enforced,"  do  not  express 
ao  intention  at  once  to  discharge  /.  D.  Hcmta  from  the 
debt;  but  they,  on  the  contrary,  assume  the  securities  to  be 
valid  and  continuing,  and  capable  of  being  enforced.  The 
doctrine  of  Lord  Alvamley  in  Reeves  v.  Brymer  (a)  is,  that 
you  cannot  rely  on  the  expression  of  an  intention  to  do 
something  in  future,  but  you  must  find  words  or  acts  which 
are  sufficient  to  operate  as  an  actual  release,  or  which  afford 
evidence  to  go  to  a  jury  that  a  release  has  been  executed. 
Aston  V.  Pye  (6)  goes,  I  think,  to  the  utmost  limit  in  fiivour 
of  the  release.  The  words  were  not  as  here,  "  not  to  be 
enforced,"  but  the  testator  had  written  a  memorandum  in 
these  words — "  Pye  pays  no  interest,  nor  shall  I  ever  take 
the  principal  except  greatly  distressed."  The  Court  of  law 
first  sent  it  to  the  Ecclesiastical  Court  to  know  whether 
that  was  or  not  a  testamentary  paper ;  and  then,  the  Eccle- 
siastical Court  declining  to  give  probate  of  it,  it  came  back 
for  the  decisioii  of  the  Court  of  law,  and  they  construed  it  as 
bemg,  imder  the  circumstances,  an  actual  discharga  They 
construed  it  as  saying,  "  I  discharge  you  on  condition  I  am 
never  myself  distressed ;"  and  since  he  never  became  dis- 
tressed but  died  in  affluent  circtmistances,  they  held  the 
condition  performed,  and  that  the  executors  were  not  entitled 

(a)  6  Ves.  516.  (6)  5  Ves.  350,  n. 
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1863.  ^  recover.  That  case,  however,  went  very  far,  and  it  was 
not  approved  of  by  Lord  Rosslyn  (a).  Here  neither  the 
expression  "  not  to  be  enforced,"  nor  the  acts  of  the  testator, 
can  be  construed  as  amounting  to  an  immediate  or  actual 
Judgment,  discharge.  In  Aaixm  v.  Pye  no  interest  was  taken;  but  in 
this  case  interest  on  the  promissory  note  as  well  as  on  the 
mortgage  debt  was  regularly  paid  by  the  debtor  and 
received  by  the  testator  several  years  after  the  date  of  the 
entry  and  down  to  the  time  of  his  death ;  and  the  note 
remains  imcancelled.  How  can  I  then  hold  that  the  words 
"  not  to  be  enforced,"  have  any  other  effect  than  their 
testamentary  effect^  whatever  that  might  be. 

With  regard  to  the  testamentary  force  of  this  memoran- 
dimi,  it  may,  perhaps,  after  the  decision  of  the  Ecclesiastical 
Court  in  Aeton  v.  Pye,  be  doubted  whether  it  woidd  be 
admitted  to  probate  (6) ;  but  it  is  too  much  to  say,  after 
so  many  years  have  elapsed, — ^the  testator  dying  in  1840 
and  interest  on  the  debt  having  been  paid  until  1846, — 
that  I  am  now  to  put  it  to  the  executors  to  propound  this 
memorandum  for  probate  as  a  testamentary  paper.  I 
think  the  Defendant  J,  D,  Haina  &houid  have  an  oppor- 
tunity of  propounding  it  if  he  thinks  proper,  and  the  cause 
may  stand  over  to  enable  him  Jx)  make  an  application  to  the 
Ecclesiastical  Court. 

I  have  omitted  to  notice  the  case  cited  from  the  Exche- 
quer (c) ;  but  that  case  comes  within  the  rule  I  have  men- 
tioned :  there  was  distinct  evidence  of  an  immediate  dis- 
charge. 

{a)  Vide  6  Ves.  364.  (c)  Foster  v.  Dawber,  6  Exch. 

(6)  Vide   Id.   364,  per  Lord      839. 
Roiultfn. 
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WIGAN  V.  ROWLAND.  May  ^th. 

1  HE  bill,  which  was  brought  to  administer  the  estate  of  Where  the 
John  Eowlcmd^  deceased,  prayed  that  it  might  be   de-  willwMat- 
clared  that  a  legacy  of  200L,  bequeathed  to  the  Defendant  ^^^l^"^"" 
Elizabeth  Wigan  by  the  will  of  the  testator,  was  null  and  andiignedalso 
void,  by  reason  of  the  Defendant^  Charles  Wigan,  having  penonuMwit- 
attested  the  will  o^^M^ 

that  the  signa- 

The  will  was  dated  in  1843,  and  was  therefore  made  tureofthetwo 

Utter  must  be 
since  the  stat  7  Will.  4  &  1  Vict  c.  26,  which,  by  sec-  regarded  aa 

tion  15,  enacts,  "  That,  if  any  person  shall  attest  the  execu-  wise  in  attest- 

tion  of  any  will,  to  whom  or  to  whose  wife  or  husband  any  ^"J^^'*'** 

beneficial  devise,  legacy,  estate,  interest,  gift,  or  appointment  ••  merely  Ten- 

of  or  affecting  any  real  or  personal  estate  (other  than  and  teetation  of 

except  charges  and  directions  for  the  payment  of  any  debt  m^™I^d  that 

or  debts)  shall  be  thereby  given  or  made,   such   devise,  ^®^^f^*** 

l^^yi  estate,  interest^  gift,  or  appointment  shall,  so  far  only  of  them  ftdied, 

•I  .1  .  •  ^  1     under  the  atat. 

as  concerns  such  person  attestmg  the  execution  of  such  7  w.  4  ft  i 

will,  or  the  wife  or  husband  of  such  person,  or  any  person  ^'  ®'  ^^'■'  ^^" 
claiming  under  such  person,  or  vrife  or  husband,  be  utterly 
null  and  void ;  and  such  person  so  attesting  shall  be  ad- 
mitted as  a  witness  to  prove  the  execution  of  such  will,  or 
to  prove  the  validity  or  invalidity  thereof,  notwithstanding 
such  devise,  legacy,  estate,  interest,  gift,  or  appointment 
mentioned  in  such  will" 

The  form  of  the  attestation  was  as  follows: — 
"  Signed  and  published  by  the  said  testator  as  his' 
last  will  and  testament,  in  the  presence  of 
us,  who  in  his  presence,  and  at  his  request, 
have  hereunto  subscribed  our  names. 
William  Jones,  of  ^j^j^ 

Bhuabon,  his 
William  Williams,  his  x  mark- 


John  Rowland. 


Witness,  i  ^^^Iw^les  Wigan, 

( William  Bowland. 


Statement, 
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Probate  had  been  granted  by  the  Ecclesiastical  Court  on 
the  affidavit  of  WiUiam  Rowland,  whose  deposition  was 
in  the  usual  form  of  that  by  an  attesting  witnesa 

At  the  hearing  of  the  cause  the  original  will  was  pro- 
duced, and  evidence  was  tendered  to  shew  that  the  will  yfBs 
signed  by  Charles  Wiga/n,  not  as  himself  attesting  the 
execution  of  the  will,  but  as  verifying  the  attestation  of 
the  marksmen,  Jones  and  Williams,  who  were,  it  was 
said,  in  truth  the  attesting  witnesses.  In  order  to  shew 
the  intention  with  which  Charles  Wigan's  signature  was 
affixed,  evidence  was  produced,  that,  in  cases  in  which  he 
was  acting  as  agent  for  a  third  party,  he  had  frequently 
verified  in  like  manner  the  marks  of  illiterate  persona  It 
was  averred  in  the  bill,  and  on  the  part  of  the  Plaintifls 
evidence  was  tendered,  that  "  the  will  was  duly  signed  and 
published  in  the  presence  of  William  Jones,  William  Wil- 
liams, and  of  the  said  Defendants,  Charles  Wigan  and 
William  Roivland;  and,  the  said  WiUiam,  Jones  and 
William,  Williams  having  set  their  marks  to  the  said  will 
as  witnesses,  the  said  testator  immediately  afterwards  said 
to  the  said  Defendants  Charles  Wigan  and  William  Mow- 
lamd,  "  Charles  and  WiUiam,  sign  it,  it  will  make  it  safer," 
or  words  to  that  effect ;  and  the  said  Defendants,  Charles 
Wigan  and  WiUiam  Rowland,  accordingly  subscribed 
their  names  to  the  said  will,  under  the  marks  of  the  said 
William  Jon^es  and  WiUiam  Williams,  immediately  afler 
such  marks  had  been  affixed,  and  in  the  presence  of  the 
said  testator,  and  of  the  said  WiUia/m  Joives  and  WUr 
liami  WiUiams. 

On  the  part  of  the  Defendants  Wigan  and  his  wife,  affi- 
davits were  produced,  to  the  effect  that  the  testator  had 
procured  two  labourers  (Jones  and  Williamfis),  to  attest  his 
will ;  that  several  members  of  the  testator's  family  were 
present ;  and  that  Rowland,  who  acted  as  attorney  on  the 
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occasion,  had  suggested  the  propriety  of  some  of  the  per- 
sons present  adding  their  signatures  to  attest  the  marks  of 
the  two  witnesses ;  whereupon  he  (Rowland)  and  Charles 
Wigari^  after  Jonee  and  WUUains  had  left  the  room, 
signed  thdr  names  accordingly. 
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i853. 


Siaiemeni. 


Mr.  Bacon  and  Mr.  FreeH/ng  for  the  Plaintiflk 
Mr.  RoU  and  Mr.  Kenyon  for  the  Defendants. 
The  case  of  Doe  d.  Burdett  (a)  was  cited. 


Ar^ment. 


The  VICE-CHANCELLOR  held,  that,  upon  the  {see  of  the 
document  and  of  the  attestation  clause,  the  Defendant 
Wigan  must  be  held  to  be  a  witness  to  all  that  that  clause 
contained;  and  that^  although  it  was  a  hard  case,  the  legacy 
to  his  wife  must  fisdL  His  Honor  thought^  that^  even  if  the 
parol  evidence  were  admissible,  it  would  not  be  of  sufficient 
force  to  countervail  that  which  the  written  document 
aSbrded 


Judgfnent. 


(a)  4  Ad.  &  E.  1. 


VOL.  XI. 


H,   W. 
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Mayt^  JOHNSON  u  NEWTON. 

The  testator,     JJY  the  decree  in  this  cause,  dated  the  28th  of  July,  1848, 

at  the  time  of    .  .         . 

hie  death,  had  it  was  referred  to  the  Master,  to  inquire  whether  any  and 
in  the  hande  ^tat  sums  or  sum  of  money  belonging  to  the  testator's 
®^  J 'fJ*^^"^  estate  were  or  was  left  or  placed,  and  when  and  under  what 

and  the  execu-  r  * 

tore  paid  eome  circumstances,  by  the  Defendants  F,  NewtoUy  0.  Ridge,  and 
they  rooeiyed  J*  Hemingway,  or  any  or  either  and  which  of  them,  in  the 
the'^t^^to^   bank  of  Messrs.  Parker,  Shore,  tb  Co.,  at  the  respective 

their  account    times  of  the  death  of  the  testator  and  of  the  bankruptcy  of 

at  the  same 

bank,  and         Messrs.  Parker,  Shore,  A  Co,,  respectively;  and  whether  any 

•urns  ae  they     *^^  ^fhsX  loss  occurred  in  respect  thereof,  and  under  what 

required.         circumstances. 
About  nine 
months  after 

thetertator,  The  Master,  by  his  report,  dated  the  28th  of  October, 

S^uSk-    ^^^2'  ^^^^  *^**'  *^®  testator  died  in  May,  1842;  that 

rupt,  having,  in  his  lifetime  he  employed  the  said  Parker,  Share,  i 
at  that  time,  a  ^    '^  . 

balance  of        Co.,  as  his  bankers;   that  for  five  years  previous  to  his 

belonging  to  decease  he  had  generally  a  cash  balance  in  their  hands 
thcinll^^^of  ®^^^^i^g  3300Z.,  and  that  at  the  time  of  his  death  there 
which  10002.  was  a  balance  of  32432.  12a.  in  the  hands  of  the  said  Par- 
ly loet  by  the  ^^>  Shore,  &  Co.,  belonging  to  his  estate:  that  the  tes- 
The  j^ter  tator's  property  in  money,  which  was  immediately  available 
OT  a  reference,  to  his  executors  for  the  purposes  of  his  will,  at  the  time  of 
found  •'  That  his  death,  or  within  a  very  short  time  afterwards,  amounted 
any  puiposes  ^  6642{.  7a.  6d,  and  consisted  of  the  said  balance  and  the 
wWcrw  "d**  s^'^^ral  particulars  following,  viz.  in  cash  in  the  testator's 
editneceeeary  house  at  time  of  his  death  105i.;  a  cash  balance  of  3027i. 
tore  to  retain  1^^-  6ci.  remaining  in  the  bank  of  the  Sheffield  Banking 
^y^^^'it!"  Company  on  a  deposit  note;  a  debt  of  20i.  due  from  John 

with  the  Ray  wood,  and  received  by  the  executors  on  the  20th  of 

bankere;    but 

the  Court  held  August,  1842;  the  sum  of  225Z.,  the  produce  of  the  sale  of 

notl^wmble  *®°  shares  in  the  Sheffield  Fire  Office,  sold  by  the  executors 
for  the  loss. 
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on  the  16th  of  August,  1842;  and  212.,  the  produce  of  the 
sale  of  fiv«  shares  in  the  Sheffield  Bath  Company,  sold  by 
the  executors  on  the  4th  of  October,  1842:  that  the  De* 
fendants  F.  Newton,  0.  Ridge,  and  J.  Hemingway  also 
received,   for  rents  and  profits  of  the   testator's  freehold 
and  leasehdd  estates,  between  the  day  of  his  death  and  the 
6th  of  January,  1843,  222{.  16^.  4d,  making,  with  the  said 
6M2Z.  78.  6(2.,  the  aggregate  sum  of  68652.  38.  lOd,  which 
was  available  for  the  purposes  of  the  testator's  will  at  the 
time  hereinbefore  mentioned.     And   he  found  that  the 
testator,    by   his  will,  directed  his    executors   and  trus- 
tees (the  said  Defendants  F.  Newton,  0.  Ridge,  and  J. 
Hemingway)  to  sell  all  his  real  estates  as  soon  as  con- 
veniently might  be  after  his  decease,  and  to  convert,  with  all 
oonveni«it  speed,  his  leasehold  and  other  personal  estate 
(except  such  parts  thereof  as  were  specifically  bequeathed) 
into  money,  and  out  of  the  proceeds  of  his  said  real  and 
personal  estates  to  pay  lus  debts,  funeral  and  testamentary 
expenses,  and  then  to  pay  the  several  charitable  legacies 
therein  mentioned,  amounting  together  to  6002.;  then  to 
purchase  33332.  68.  8c2.  32.   per  cent.   Consolidated   An- 
nuitieSy  to  answer  the  annuity  of  1002.  bequeathed  to  his 
wife,  the  Defendant  Ann  VicJcera,  and  then  to  pay  two 
legacies  of  1002.  each  to  John  Ray  wood  and  Sarah  Fhih^ 
and  to  divide  the  residue  of  the  said  trust  moneys  (includ- 
ing the  said  33332.  68.  8€2.  after  the  trusts  thereof  had  been 
satisfied,)  equally  among  all  his  nephews  and  nieces,  the 
children    of  his   deceased    sisters  Mary,  Elizabeth,  and 
Hannah,  who  should  be  living  at  his  death:  that  the  tes- 
tator gave  to  his  said  executors  and  trustees  legacies  of  102. 
each,  but  without  directing  any  particular  time  for  their 
payment;  and  that  the  only  debts  which  were  owing  by 
the  testator  at  the  time  of  his  death  consisted  of  trades- 
m^'s  and  other  bills,  amounting  altogether  to  722.  38.  3d ; 
of  savants'  wages,  amounting  to  32.  98.  6d ;  and  of  rates 

h2 
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and  taxes,  amounting  to  IZ.  98.  Id,    And  he  found  that 
the  said  servants'  wages  were  paid  by  the  said  executors  in 
the  month  of  June,  1842;  that  the  rates  and  taxes  were 
paid  by  them  in  the  month  of  September,  1842;  and  that 
of  the  said  tradesmen's  and  other  bills,  the  sum  of  39Z.  ^. 
9d,  part  thereof,  was  paid  by  the  executors  previous  to  the 
10th  of  January,  1848,  and  32Z.  16«.  6d!.,  the  residue,  sub- 
sequently thereto;    that  the  testator's   funeral  expenses 
amounted  altogether  to  80i.  16a.  2d.,  of  which  68^^  14«.  3d. 
was  paid  by  the  executors  previous  to  the  10th  of  January, 
1843,  and  122.  la.  lid,  the  residue,  subsequently  thereto; 
that  the  testamentary  expenses  of  the  testator  (including 
therein  the  costs  and  expenses  of  the  probate  of  his  will) 
amounted  altogether  to  7872.  36.  6d.,  of  which  2322.  8^. 
lid.  was  incurred  and  was  paid  previous  to  the  10th  of 
January,  1843,  and  5542.  148.  Id.  was  incurred  and  was 
paid    subsequently;    that    the    said    charitable    legacies^ 
amounting  to  the  sum  of  6002.,  were  all  paid  by  the  exe- 
cutors to   the  parties  entitled  thereto  in  the  months  of 
August  and  September,  1842;  that  the  said  33332.  68.  8d 
Bank  32.  per  Cent.  Annuities  were  purchased  by  them  on 
or  about  the  18th  of  August,  1842;  that  the  said  legacies 
of  1002.  each  to  John  Ray  wood  and  Sarah  Fi/rth  were 
paid  on  or  about  the  20th  of  August,  1842;  and  that  the 
legacies  of  102.  each  to  the  executors  were  paid  or  retained 
by  them  on  or  about  the  11th  of  July,  1844.     And  he 
found  that  the  Defendants  F.  Newton,  0,  Eidge,  and  /. 
Hemingway,  as  such  executors  as  aforesaid,  on  the  24th 
of  May,  1842,  paid  to  Parker,  Shore,  <fe  Co,,  752.,  part  of 
1052.  cash  found  in  the  testator's  house  at  the  time  of  his 
decease,  and  on  the  16th  of  August,  1842,  they  paid  in  a 
further  sum  of  2252.,  being  the  produce  of  the  sale  of  the 
said  four  Sheffield  Canal  shares;  and  that  between  the  6th 
of  July,  1842,  and  the  6th  of  January,  1843,  the  Defend- 
ants (the  executors)  drew  out  from  time  to  time,  for  the 
purposes  of  their  trusty  various  sums  of  money,  amounting 
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ID  the  whole  to  15372.  128.  lOd,  leaving  a  balance  (in- 
cluding interest  allowed,  and  after  deducting  commission 
charged  by  the  said  bankers)  of  20562.  17^.  lid.  due  to  the 
testator's  estate  in  the  hands  of  Parker,  Shore,  &  Go. 
And  he  found,  that,  on  the  10th  of  January,  1843,  Parker, 
Shore,  &  Co.  became  bankrupt,  there  then  being  in  their 
hands  the  said  balance  or  sum  of  20562. 17^.  lid,,  belonging 
to  the  testator's  estate;    and  that  four  several  sums  of 
51U  14«.  5d,  2552.  17«.  3d,  1532.  10«.  4c2.,  and   1022. 
6^.  3d,  making  together  the  sum  of  10232.  8«.  3d,  had  since 
been  received  by  the  Defendants  F.  Newton,  0.  Ridge, 
and  J.  Hemingway,  for  dividends  in  respect  of  the  said 
sum  of  20562.  VJa.  lid  under  the  said  bankruptcy,  and 
for  which  they  had  duly  accounted  as  part  of  the  said 
testator's  estate,  by  which  payments  the  said  balance  or 
sum  of  20562.  17^.  lid  was  reduced  to  the  sum  of  10332. 
98.  8d.,   which,   subject   to  any  further   dividends   that 
might  be  paid  under  the  said  bankruptcy,  had  been  lost 
to  the  testator's  estate  thereby.    And  he  found  that  the 
said  several  sums  received  by  the  Defendants  F.  Newton, 
G.  Ridge,  and  /.  Hemingvxiy,  on  account  of  the  tes- 
tator's estate,  between  the  time  of  his  death   and   the 
bankruptcy  of  Parker,  Shore,  Jc  Co.,  amounted  to  51592. 
4^.  8<2.,   and  consisted  of  the  following  particidars,  viz. 
cash  found  in  the  testator's  house  at  the  time  of  his 
death,  1052. ;    cash  at  his  banker's,   the  Sheffield  Bank- 
ing Company,  on  a  deposit  note,   30272.  l&s.  6d;   cash 
oi  Parker,  Shore,  &  Co.,  in  various  cheques,  being  part  of 
the  said  balance  of  32432.  I2s.  in  their  hands  at  the  testa- 
tor's decease,  15372. 12^.  lOd ;  rents  of  the  testator's  estates 
due  at  his  death  and  becoming  due  afterwards,  2222.  168* 
4d;  cash,  being  the  produce  of  ten  shares  in  the  Sheffield 
Fire  Office,  and  five  shares  in  the  Shefidd  Bath  Company, 
sold  by  the  said  Defendants  (the  executors),  2462;  and  a  debt 
due  to  the  testator  from  John  Ray  wood,  202.     And  he  found 
that  the  several  sums  paid  by  the  said  Defendant««  on  ac^ 
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count  of  the  testator's  estate  between  the  time  of  his  death 
and  the  bankruptcy  of  Parker^  Shore,  &  f7o.,  amounted 
to  49612.  l6.  6d,  and  consisted  of  the  particulars  following, 
viz.  on  account  of  debts  due  from  the  testator  at  his 
death,  892w  6«.  9<i.;  on  account  of  funeral  expenses,  68Z. 
140.  3cZ.;  for  probate  of  will,  and  on  account  of  testamen- 
tary expenses,  232{.  88.  lid;  for  ground  rents,  rates,  and 
taxes,  1091.  7^.  \d,\  for  servants'  wages  after  testator's 
death,  43Z.  148.  6d;  for  pecuniaiy  legacies,  8002.;  invested 
in  the  purchase  of  3333Z.  68.  8c2.  Bank  3Z.  per  Cent  An- 
nuities, to  answer  the  annidty  of  100{.,  3025Z.;  proportionate 
part  of  the  said  annuity  until  such  investment  was  made, 
122.  108.;  to  the  residuary  I^atees,  on  account  of  their 
shares  of  the  residue,  3302.;  to  Farker,  Shore,  &  Co., 
bankers,  to  the  credit  of  the  testator  s  estate,  3002.  And 
found  that  by  such  payments  the  said  51592.  48.  SeL  was 
reduced  to  the  sum  of  1982.  38.  2c2.,  whidi  constituted  a 
cash  balance  in  the  hands  of  the  Defendants^  the  execu- 
tors, exclusive  of  the  sum  of  20562.  178.  lid  cash,  which 
then  still  remained  in  the  hands  of  Parker,  Shore,  Jk  Co. 
Aind  he  found  that  by  such  payments  all  the  sums  specifi- 
cally bequeathed  or  directed  to  be  paid  by  the  testator's 
will,  and  to  which  his  estate  was  liable  previous  to  the  divi- 
sion of  his  residuary  real  and  personal  estates  among  his 
nephews  and  nieces,  were  discharged  and  satisfied,  except 
the  following,  viz.  the  sum  of  322. 168.  6d.  of  testator'sMebts 
due  at  his  decease,  the  sum  of  122.  l8.  lid  of  his  funeral 
expenses,  and  the  sum  of  302.  of  his  pecuniary  l^acies ;  and 
that  the  said  cash  balance  of  1982.  38.  2d  in  the  hands  of 
the  Defendants  the  executors  was  more  than  sufficient  to 
meet  such  unpaid  debts,  expenses,  and  legacies,  without 
having  recourse  to  the  said  balance  of  20562.  178.  lid. 
then  still  remaining  in  the  hands  of  Parker,  Shore,  A 
Co.  And  he  found  that  the  defendants,  the  executors,  were 
liable,  as  such  executors,  to  the  payment  of  a  ground  rent 
of  302.  per  annum  in  respect  of  part  of  the  leasehold  estate 
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of  the  testator,  and  that  they  were  also  liable  to  the  per- 
formanoa  of  a  covenant  entered  into  by  the  testator  to  ex- 
pend the  sum  of  500Z.  in  building  upon  other  part  of  his 
leasehold  estate;  and  that  the  only  other  payments  for 
which  it  was  then  necessaiy  for  the  said  executors  to  pro- 
Tide  out  of  the  testator's  estate  were  the  rents,  rates,  taxes, 
repairs,  and  other  outgoings  of  his  several  estates  until  sold, 
and  the  legacy  duty  and  current  expenses  of  the  executor- 
ship and  of  selling  the  said  estates  as  directed  by  the  tes- 
tator's will,  none  of  which  estates  had  then  been  sold;  and 
that  such  rents,  rates,  taxe%  repairs,  and  other  outgoings,  in-* 
eluding  the  ground  rent  of  302.,  amounted,  up  to  the  time  of 
the  sale  of  the  estates,  to  1732.  lOa.  Id,  and  that  the  legacy 
duty  and  current  expenses  of  the  executorship  and  of  sell- 
ing the  estates  amounted  to  5542. 14a.  7d.,  making  together 
7282.  4«.  8d;  and  that  the  accruing  rents  of  the  said  es- 
tates to  the  time  of  sale  and  the  monies  arising  fix)m  the 
sale  thereof,  and  of  the  testator's  household  furniture  and 
effects  and  other  property  which  then  still  remained  unsold, 
were  much  more  than  sufficient  to  pay  the  7282.  4^.  8<i.,  in- 
asmuch as  that  the  Defendants,  the  executors,  received 
from  those  and  other  sources^  on  account  of  the  testator's 
estate  after  the  bankruptcy  of  Parker,  Shore,  <fc  Co., 
various  sums  amounting  together  to  84282. 198.  4C2.,  consist- 
ing of  the  particulars  following,  viz.  for  rents  of  estates  un- 
til sold,  1312.  28.  4<i ;  for  household  furniture,  horse,  car- 
riage, working-tools,  and  plate  sold,  2562.  138.  Ic2.;  for 
Sheffidd  Canal  shares,  and  five  Sheffield  Botanical  Garden 
shares  sold,  1072^  lOs.;  for  fre^old  and  leasehold  estates 
sold,  including  interest  on  the  purchase  moneys  up  to  the 
time  of  completion,  78522.  98. ;  for  interest  received  of  the 
residuary  legatees  on  advances  made  to  them  on  account  of 
their  shares  of  the  residue,  642,  108.  Id. ;  and  for  interest 
allowed  by  the  Sheffield  &  HoMamshire  Banking  Company 
on  money  deposited  in  their  hands  by  the  executors,  162. 
148.  4d    He  found  that,  during  the  time  the  Defendants, 
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the  executors  and  trustees,  allowed  the  said  20562b  17a.  lid 
to  remain  in  the  hands  of  Parker,  Shore,  <k  Co.,  th^e  were 
not  any  purposes  of  their  trust  which  rendered  it  necessary 
to  retain  the  said  balance,  or  any  part  of  it,  with  the  said 
bankers.  And  the  Master  found,  that^  upon  consideration 
of  the  matters  aforesaid,  the  sums  of  money  therein- 
after mentioned  belonging  to  the  testator's  estate  were  left 
or  placed  by  the  Defendants,  F,  Newton,  0.  Ridge,  and  J. 
Hemhigway  in  the  bank  of  Parker,  Shore,  A  Co.,  at  the 
respective  times  of  the  death  of  the  testator  and  of  the 
bankruptcy  of  the  said  Parker,  Shore,  A  Co.;  and  that 
they  were  so  left  and  placed  at  or  during  the  times  and 
under  the  circxmistances  thereinbefore  particularly  men- 
tioned, viz.  at  the  time  of  the  death  of  the  testator,  the 
balance  or  sum  of  32432.  12«.,  and  at  the  time  of  the  bank- 
ruptcy of -the  said  Parker,  Shore,  &  Co.  the  balance  or  sum 
of  20562.  179.  lid;  and  he  found  that  a  loss  of  the  sum  of 
10332.  98.  8d.  had  occurred  to  the  testator's  estate  in  re- 
spect thereof,  under  the  circumstances  thereinbefore  men- 
tioned (subject  nevertheless  to  such  loss  being  reduced  by 
the  payment  of  any  further  dividend  out  of  the  estate  of  the 
said  Messrs.  Parker,  Shore,  <fc  Co.  respectively). 


Argument.  Mr.  WiUcock,  and  Mr.  W.  Foreter,  for  some  of  the  re- 
siduary  legatees,  contended,  that  the  loss  occasioned  to  the 
estate  by  the  bankruptcy  of  Pa/rker,  SJiore,  <fc  Co.  ought 
to  be  made  good  by  the  executors  personally,  on  the  ground 
that  they,  having  no  purposes  of  the  trust  to  satisfy,  ought  not 
to  have  left  the  balance  of  20562L  in  their  hands,  but  should 
either  have  paid  it  over  to  the  residuary  legatees^  or  invested 
it  in  some  sufficient  manner,  by  which  interest  would  have 
been  produced.  In  Bailey  v.  Ocmld  (a),  Alderson,  B.,  says, 
"  As  personal  security  changes  in  value  from  day  to  day,  by 
reason  of  the  personal  responsibility  of  the  party  giving  it,  and 

(a)  4  Y.  &  C.  221. 
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as  a  testator's  means  of  judging  of  the  value  of  that  respon- 
sibility are  put  an  end  to  by  his  death,  the  executor  who  omits 
to  get  it  in  within  a  reasonable  time  becomes  himself  the 
security"  (a) ;  Clough  v.  Bond  (6).  [Vick-Chancelloil — 
That  case  goes  on  an  entirely  different  principle.  Placing 
the  money  of  the  cestui  que  trust  \mder  the  control  of  an 
entire  stranger,  is  a  very  different  thing  from  leaving  money 
of  the  testator  in  the  hands  of  his  bankers,  where  they 
found  it]  We  submit,  the  case  is  substantially  the  same, 
whether  the  executors  leave  money  in  private  hands  with- 
out necessity,  or  whether  they  put  it  in  such  hands  as  in 
that  case:  ChaUen  v.  Shippa/m  (c),  Moyle  v.  Mayle  (cQ. 

Mr.  TorrUmo  for  other  residuary  legatees 
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Vicb-Chanckllob.- 
for  the  executors: — 


-Without  calling  upon  the  counsel      jud^tneni. 


No  case  has  been  cited  in  the  argument,  nor  do  I  know 
of  any  case,  in  which  executors,  who  have  merely  left 
moneys  belonging  to  the  estate  in  the  hands  of  the  bankers 
of  the  testator,  for  a  period  of  no  more  than  nine  months 
after  his  decease,  have  been  held  liable  to  make  good  the 
fund  lost  by  the  failure  of  the  bankera  The  executors  are 
no  doubt  bound  to  exercise  their  judgment  on  the  safety  of 
the  place  of  deposit^  whether  it  be  that  which  the  testator 
had  in  his  lifetime  chosen,  or  whether  it  be  selected  by 
themselves;  and  when  a  loss  imfortunately  happens,  the 
question  must  always  be,  how  far  the  executors  must  be 
held  to  be  answerable  under  the  circimistances  of  the  case. 
Now,  what  are  the  trusts  and  duties  of  the  executors? 
They  have  first  to  pay  the  debts;  secondly,  the  legacies; 


(a)  4  Y.  &  C.  226. 

(h)  3  MyL  &  Cr.  490,  495,  406. 


(c)  4  Hare,  656. 

(d)  2  Bu88.  &  Myl.  710. 
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and,  thirdly,  to  hand  over  the  remainder  to  the  residuary 
legatee.  They  are  allowed  by  the  rule  of  law  one  year  before 
satisfying  the  claims  of  parties  under  the  will  In  Brooke 
V.  Lewis  (a),  Sir  John  Leach  considered  this  to  be  so  dis- 
tinctly the  case,  that  he  held  the  term  of  a  year  from  the 
death  of  the  testator  to  be  the  period  at  which  the  title  of 
legatees  who  were  to  take,  if  living  at  the  time  of  distribu- 
tion, became  absolute. 


There  is  no  doubt  that  a  case  may  be  suggested,  in  which 
a  very  large  balance  of  the  estate  may  be  in  the  hands  of 
bankers,  upon  which  there  is  no  probability  of  any  further 
demand  arising,  and  in  which  the  executors  may  well  be 
asked  why  they  do  not  distribute  the  estate.  In  this  case 
it  was  argued,  that  the  executors  should  have  invested  the 
balance  which  was  not  required  to  be  retained  for  the  pur- 
poses of  the  trust,  if  they  did  not  pay  it  over.  There  were 
not,  however,  in  the  will  any  directions  to  the  executors  to  in- 
vest it  In  Moyle  v.  Moyle  (b)  there  was  an  express  direc- 
tion to  invest  the  surplus,  and  the  Defendants  had  more- 
over not  only  resisted  an  application  for  the  payment  into 
Court  of  the  balance  which  appeared  in  their  hands»  but 
had  also,  after  the  balance  had  been  greatly  increased,  kept 
it  at  their  bankers,  without  any  sufficient  reason,  for  con- 
siderably more  than  two  years  after  the  death  of  the  tes- 
tator. If  the  executors  in  this  case,  having  no  directions  to 
invest  the  balance  of  the  estate,  had  thought  proper  to  do 
so,  they  would  clearly  have  been  liable  to  the  residuary 
legatees  for  any  loss  on  a  resale  if  the  funds  had  fallen,  and 
the  full  sum  which  was  invested  should  have  happened  not 
to  be  realised.  The  only  course  the  executors  could  have 
here  taken,  would  have  been  to  pay  the  balance  over  to  the 
residuary  legateea  There  were,  it  appears,  expenses  of  the 
executorship  to  be  met,  which  afterwards  amounted  to 


(a)  6  Madd.  3d8. 


(6)  2  Ruas.  &  Myl.  710. 
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about  550/. ;  and  there  were,  at  the  time  of  the  fSekilure  of  the 
bankers,  three  or  four  months  yet  remaining  of  the  time 
which  the  law  allows  to  the  executor  to  wind  up  the  testa- 
tor's estate.  Executors  cannot,  in  the  nature  of  things,  be 
supposed  to  be  acquainted  with  all  possible  debts  of  the  tes- 
tator which  may  appear ;  and  I  do  not  think  that  in  this  case 
they  were  bound  to  have  distributed  the  balance  of  the 
estate,  or  to  hare  removed  it  from  the  bank,  before  the  time 
of  the  bankruptcy.  In  Ghallen  v.  Shippam  (a),  the  money 
was  clearly  misappropriated.  The  trustee  had  given  direc- 
tions that  it  should  be  invested  according  to  the  desire  of 
the  cestui  que  trust,  and  he  had  omitted  to  take  the  slightest 
precaution  to  see  that  his  directions  had  been  obeyed.  In 
the  case  of  dough  v.  Bcmd  (b),  there  was  nothing  to  justify 
the  trustee  in  placing  the  fund  in  the  hands  of  a  stranger. 
It  is  nothing  like  the  case  of  money  being  left  in  a  bank,  its 
ordinary  place  of  temporary  deposit  The  case  of  Moyle  v. 
Moyle  (c)  is  very  strong,  and  it  was  a  hard  case  upon  the 
executors^  but  it  was  very  different  from  the  circumstances 
here. 


1863. 


jMdgmeni. 


It  is  not  always  easy  now  to  procure  competent  and  sub- 
stantial persons  to  undertake  the  office  of  executor;  but  I 
think  if  the  Court  should  hold  parties  in  that  situation  to 
be  liable  for  losses  occurring  under  circumstances  like  the 
present,  it  would  become  impossible  to  find  proper  persons 
to  accept  the  duty. 


(a)  4  Hare,  555.  (6)  3  MyL  &  Cr.  490. 

(c)  2  Bubs.  &  MyL  710. 
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dated 


in 


SIDEBOTHAM  v.  WATSON. 

A  SPECIAL  CASE— iJ.  Orme,  by  his  wiU, 
1844,  bequeathed  as  follows : — 

"  I  give  and  bequeath  unto  my  wife,  Mary  Ann  Orme,  all 
my  household  goods  and  furniture,  plate,  linen,  china,  beds 
and  bedding,  and  the  sum  of  1002.,  and  also  the  sum  of 
6002.  owing  to  me  by  Mr.  Robert  Leah  upon  a  mortgage  of 
a  public  house  and  premises  situate  on  Shxiw  Heath  within 
Stockport  aforesaid,  and  the  interest  due  thereon  at  the 
time  of  my  decease."  The  testator  then  devised  certain 
messuages  to  his  wife  in  fee,  bequeathed  a  small  legacy,  and 
gave  the  sum  of  102.  each  to  his  friends,  Tkomaa  Side- 
botham  and  ThoTnaa  Royle,  whom  he  thereinafter  appointed 
executors  of  his  will,  as  an  acknowledgment  for  their 
trouble  in  and  about  the  execution  of  the  trusts  thereof;  and 
he  then  gave  and  devised  unto  the  said  Thomas  Sidebotham 
and  Thomas  RoyU  several  messuages  in  Stockport^  upon 
trust  to  let  and  manage  the  same  and  apply  the  rents  and 
profits  in  the  maintenance  of  the  two  sons  of  his  (the 
testator's)  sister,  until  they  attained  twenty-one  years  of  age, 
and  then  to  sell  and  divide  the  proceeds  between  the  sdd 
sons  as  therein  mentioned ;  and  he  also  gave  to  the  same  two 
trustees,  8idd)otham  and  RoyU,  the  sum  of  500Z.  upon  trust 
to  invest  the  same  for  the  benefit  of  his  wife  Mary  Ann 
Orme,  for  her  life,  and  after  her  decease  to  be  divided 
amongst  her  mother,  brother,  and  sisters,  and  the  said  sons 
The  testator  then  devised  and  be- 


April  26tA. 

A  legacy  of  a 
Bum  of  money 
owing  to  the 
testator  by 
A.  B.f  upon  a 
mort^e  of 
certain  pre- 
miaea  therein 
mentioned, 
and  which 
mortgage  was 
paid  off  in  the 
testator's  life- 
time, after  the 
date  of  the 
wiU,  held  to 
be  a  specific 
and  not  a 
merely  demon- 
stratiye 
legacy,  and  to 
be  adeemed 
by  such  pay- 
ments. 

The  testa- 
tor placed 
part  of  the 
mortgage* 
money  receiv- 
ed by  him 
firom  A,  B.  in 
a  bank,  and 
afterwards 
drew  out  a 
part  of  such 
deposit,  leav- 
ing in  the 
bank  at  the 
time  of  his 
death  a 
balance, 
amounting  to 
a  moiety  of 

the  sum  which  of  his  deceased  sister. 

had  consti- 
tuted the 

mortgage  debt;  but  it  was  held,  that  the  specific  legatee  of  the  mortgage  debt  was  not  en- 
titled in  respect  of  such  legacy  to  the  money  so  remaining  in  the  bank. 

The  testator  gave  his  property  to  C  and  D.  upon  various  trusts,  and,  among  others,  upon 
trust  for  sale,  and  empowered  (7.  and  D.,  and  the  survivor  of  them,  his  heirs,  executors, 
&o.,  to  give  receipts  for  the  purchase-money,  and  concluded  by  appointing  his  wife  and  €. 
and  A  "  trustees  and  executors  "  of  his  will : — Held,  that  this  appointment  conferred  on  his 
wife  only  the  general  powers  and  duties  of  executrix,  and  did  not  make  her  a  trustee  with 
C  and  D,  under  the  specific  trusto  of  the  will. 


CASES  IN  CHANCERY. 

queathed  all  his  residuary  estate  to  the  same  trustees, 
SideboOumi  aud  Moyle,  upon  trust  to  dispose  of  and  divide 
the  same  equally  amongst  his  wife,  mother,  brother,  sisters, 
and  said  sons  of  his  deceased  sister,  who  should  be  living  at 
ius  (the  testator's)  decease ;  and  after  devising  to  his  said 
trustees,  Sidebathcmi  and  Royle,  all  real  estates  vested  in 
him  as  trustee  or  mortgagee,  subject  to  the  equities  affect- 
ing the  same,  and  empowering  his  said  trustees  and  the 
survivor  of  them,  and  the  heirs^  executors^  administrators,  or 
assigns  of  such  survivor,  to  give  receipts  to  purchasers  for 
all  moneys  or  effects  to  be  paid  or  delivered  to  them  by 
virtue  of  that  his  will,  he  concluded,  "  And  I  appoint  my 
said  wife  and  the  said  T.  Sidebotham  and  T.  Royle  to  be 
trustees  and  executors  of  this  my  will." 
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Sttaement. 


The  said  testator  died  in  1850,  leaving  his  said  wife  Mary 
Ann  surviving.  The  will  was  proved  by  her  and  Side- 
botham and  Boyle, 


Subsequently  to  the  date  and  execution  of  the  will, 
Robert  Leah's  mortgage  debt  of  500!.  was  paid  to  the 
testator  by  a  third  party,  to  whom  the  testator  transferred 
the  mortgage;  and  the  testator  thereupon  placed  to  his  own 
credit  in  account  with  the  district  bank  at  Stockport^  the 
sum  of  850!.,  part  of  the  moneys  so  received  by  him  in 
respect  of  Robert  Leah's  mortgage  debt,  and  retained  in  his 
own  hands  the  surplus  or  balance  of  such  moneys  for  his 
immediate  use  in  his  trade  or  business.  The  testator  sub- 
sequently drew  out  of  the  said  bank  divers  portions  of  the 
sum  of  3502.  to  the  amount  of  100!.  in  the  whole.  And  at 
the  time  of  his  decease  the  sum  of  250!.,  the  residue  or 
balance  thereof  stood  to  his  credit  at  the  said  bank;  and 
80  continued  until  the  same  was  received  by  the  said 
testator's  widow.  At  the  time  of  the  testator's  death, 
nothing  was  due  to  him  from  Robert  Leah  for  principal  or 
interest  in  respect  of  the  mortgage  debt  of  500!.   Soon  after 
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the  will  had  been  proved,  the  testator's  widow  claimed  pay- 
ment out  of  the  testator  8  assets,  not  only  of  the  said  legacy 
of  ]00!.,  but  also  of  the  amount  of  the  mortgage  debt  of 
5001.  so  bequeathed  to  her;  and  the  said  sum  of  250!.,  being 
the  residue  or  balance  of  the  mortgage  debt  so  received  by 
the  said  testator,  and  which  continued  standing  to  his  credit 
at  the  said  bank,  was  accordingly  got  in  and  received  by 
her  for  her  own  use  on  account  of  the  two  last-mentioned 
legacies. 


The  testator's  widow  intermarried  with  the  Defendant 
C,  Watson,  At  the  time  of  the  testator's  decease,  the  prin- 
cipal sum  of  350f.  was  due  to  him  from  one  John  NewUyii 
on  the  security  of  a  mortgage,  which,  in  March,  1 852,  was 
redeemed  by  payment  to  the  said  plaintiff  of  the  sum  of 
35U.  188.  2d.  for  principal  and  interest;  and  this  sum  having 
been  claimed  by  the  Defendants  in  further  satisfaction  of 
the  said  legacies  to  the  testator's  widow,  the  Plaintiff  paid 
to  C.  Watson  in  right  of  his  said  wife  the  said  sum  of 
351i.  18«.  2d.  Doubts  arising  upon  the  propriety  of  this 
payment,  it  was  afterwards  agreed  that  100!.,  part  thereof, 
should  be  retained  by  the  Defendants,  Watson  and  his  wife, 
in  satisfaction  of  her  legacy  of  lOOl. ;  and  that  250L,  other 
part  thereof,  should  be  transferred  into  the  joint  names  of 
the  Plaintiff  and  Mrs.  Waison,  to  abide  the  decision  of  the 
Court 

The  following  questions  were  submitted  to  the  Court: 

First  Whether  or  not  the  bequest  by  the  testator  to  his 
said  wife  of  the  said  Robert  LeaKs  mortgage  debt  of  500/. 
was  wholly,  or  to  any  and  to  what  extent,  adeemed  ? 


Secondly.  Whether  or  not  the  payment  to  or  retainer  by 
the  testator's  widow  of  the  said  sum  of  2502.,  the  balance  or 
residue  of  the  moneys  received  by  the  said  testator  for  and 
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Id  respect  of  the  said  Robert  Leah's  mortgage  debt,  and        1853. 
standing  to  the  said  testator's  credit  at  the  said  bank  at  the 
time  of  his  decease  as  aforesaid,  was  a  good  or  valid  pay- 
ment, so  far  as  the  same  hath  a  relation  to  the  bequest  men- 
tioned in  the  preceding  question  ? 

Thirdly.  Whether  or  not  the  sum  of  250Z.,  part  of  the 
said  sum  of  351Z.  18«.  2d.  mentioned  in  the  said  agreement, 
and  transferred  into  the  names  of  the  said  Plaintiff  and  the 
said  Defendant  Mary  Anne  Waison,  ought  to  be  refunded 
or  restored  to  the  said  testator's  estate? 

Fourthly.  Whether  or  not,  according  to  the  true  construc- 
tion of  the  said  will,  the  trusts  thereby  declared  of  and  con- 
cerning the  property  by  the  said  testator  devised  and  be- 
queathed to  the  said  Thomas  Stdehotham  and  Thomas 
Royle  in  trust,  ought  to  be  executed  by  the  said  Defendant, 
Majy  Anne  Watsony  conjointly  with  the  said  Plaintiff? 


Mr.  Prendergast,  for  the  Plaintiff,  who  represented  the      ArgufMnt. 
residuary  estate  of  the  testator;  and  Mr.  J.  H,  Palmer,  for 
the  Defendant,  the  widow. 

[The  authorities  referred  to  are  mentioned  in  the  judg- 
ment] 


Vicb-Chancellor  : — 

The  case  of  Le  Orice  v.  Finch  (a)  is  certainly  the  most     judgment. 
favourable  for  the  claim  of  the  Defendants,  but  it  is  dis- 
tinguishable  from  that  before  me.     The  testatrix  there  said, 
it  was  the  wish  of  her  mother  and  herself  that  the  500Z. 

(a)  8  Mcr.  50. 
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they  had  then  out  upon  mortgage  should  be  given  to  the 
Plaintiff  and  her  family  in  the  manner  thereinafter  men- 
tioned, and  then  she  bequeathed  the  said  500{.  upon  trust 
for  the  Plaintiff.  The  mortgage  was  afterwards  called  in. 
Sir  WiUiam  Orant  carefully  distinguishes  the  case  from 
the  gift  of  a  particular  debt  It  was  not  the  mortgage  debt 
that  was  bequeathed,  but  the  money  which  the  testatrix 
and  her  mother  at  the  time  of  the  will  had  out  "  The 
thing/'  he  observes,  *'  is  not  the  mortgage,  but  the  money  " 
— ^the  sum  which  belonged  to  her  and  her  mother.  The 
circumstance  of  its  being  on  mortgage  was  accidental  "  It 
was,"  he  adds,  "  no  ingredient  in  the  gift  by  way  of  condi- 
tion or  inherent  description/'  In  this  case,  the  last  words 
make  the  difficulty.  The  existence  of  the  debt  must  be  re- 
garded as  a  condition;  it  is  part  of  the  gift  by  inherent 
description.  It  appears  to  me  impossible  to  say  that  this 
is  not  so. 


In  OiUaume  v.  Adderley  (a),  the  gift  was  of  "  6000i  ster- 
ling, or  50,000  current  rupees,"  which  the  testator  after- 
wards refers  to  as  "  the  said  sum  of  5000i.,  or  50,000  ru- 
pees, now  vested  in  the  Company's  bonds/'  and  he  goes  on 
to  direct  that  it  shall  be  remitted  to  England,  and  invested 
in  Qovemment  security.  The  testator,  therefore,  contem- 
plates a  change  in  the  state  of  investment  and  regards 
it  as  of  no  importance  as  affecting  the  right  to  the  legacy. 
He  speaks  of  the  existing  investment  as  merely  accidental, 
and  not  as  an  ingredient  of  the  gift  by  its  inherent  descrip- 
tion. 

In  the  case  of  Chaworth  v.  Beech  (6),  where  the  legacy 
was  held  to  be  specific,  the  testator,  after  reciting  his  pos- 
session of  the  promissory  note  for  8000i.,  says:  "Now  I 
give  and  bequeath  unto  Sarah  Hawksley/'  "the  before- 


(  )  15  Ves.  384. 


(b)  4  Ves.  565. 
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mentioned  sum  of  80001/'  "  with  the  note,"  and  bo  on,  re- 
ferring to  other  portions  of  the  will  as  to  which  no  question 
arosa  I  do  not  know  how  to  make  any  substantial  distinc* 
lion  betwe^Qi  that  gift  and  the  one  now  before  me.  Again, 
in  the  case  of  Innes  v.  Johnson  (a),  the  Master  of  the  *^V"****' 
Rolls  held,  that  the  gift  of  "  300Z.  upon  bond,''  there  being 
a  bond  of  that  amount  belonging  to  the  testator,  must  be 
regarded  as  specific.  It  is  important  to  save  whole  the 
principle  which  distinguishes  a  bequest  of  this  nature  from 
a  demonstratiYe  legacy. 

It  was  argued,  that,  if  the  security  by  way  of  mortgage 
had  been  merely  converted  into  a  bond  debt,  there  would 
We  been  no  ground  for  insisting  upon  the  ademption.  It 
is  not  necessary  that  I  should  decide  that  point  It  is  at 
least  an  arguable  one.  It  is  sufficient  to  say,  that  the  thing 
inherently  described  by  the  terms  of  the  bequest  cannot  be 
found  at  the  death  of  the  testator.  There  was  nothing  in 
existence  corresponding  with  the  gift  of  the  sum  of  money 
"  owing  to  the  testator  by  Mr.  Leah  upon  a  mortgage  of  a 
public-house,''  the  sum  of  500Z.,  which  had  been  so  owing, 
having  been  paid  off  in  the  lifetime  of  the  testator;  and  it 
is  impossible,  therefore,  that  the  bequest  can  take  effect 

It  ws^  then  said,  that  the  2502^  remaining  in  the  Stoch- 
poft  Bank,  which  was  part  of  the  money  received  by  the 
testator  in  payment  of  the  mortgage  debt,  was  earmarked, 
and  as  to  that  sum,  at  least,  the  widow  of  the  testator  was 
entitled  to  take  it  as  a  part  of  her  legacy  still  in  existence. 
No  authority,  however,  has  been  produced  to  shew,  that, 
in  a  case  Uke  the  present,  when  the  debt,  which  is  the  sub- 
ject of  the  gift,  is  paid  off,  the  money  can  be  followed  into 
the  hands  of  another  party,  merely  because  the  testator 
has  not  spent  it,  and  that  therefore  it  ceases  to  be  within 

(a)  4  Yes.  568. 

vou  XI.  N  aw. 
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the  prinoiple  of  ademption.  Ademption  arises  £roni  Hob, 
that  you  cannot  find  the  thing  which  is  adeemed.  I  think 
that  principle  applies  to  the  present  case,  and  thai  I  must 
hold  this  legacy  to  have  been  specific,  and  to  have  been 
adeemed. 


With  regard  to  the  last  question, — on  the  trusteeship,-^ 
the  gift  of  the  property  is  made  to  the  two  trustees,  Side- 
boihcum  and  Royle,  and  the  gift  is  very  distinctiy  carried 
out  by  vesting  the  powers  in  them  and  the  survivor.  The 
subsequent  appointment  of  the  wife  as  executrix  and  tnis- 
tee  of  the  will,  does  not  introduce  her  as  a  trustee  of  the 
specific  trusts  previously  imposed  on  the  two  trustees 
whom  the  testator  had  nominated.  The  wife  has  only 
those  powers  and  trusts  which  ordinarily  attach  to  the 
office  of  executrix. 


AprUl^. 


BANKS  V.  THORNTON. 


A 


SPECIAL  CkSK—Elizabeik  Evcms  died  in  April, 


InawUl, 
made  before 

1888,  a  gift  of  1848,  possessed  of  personal  estate,  consisting  of  a  sum  of 
14002.  31.  58.  per  cent.  Stock,  a  sum  of  222.  in  cash,  and 


was  obliter- 
ated, and  the 
words  "  red- 
due  of  my  pro-  of  601. 
perty"  Bubeti 
tuted,  where- 
by the  words 
admitted  to 


household  furniture  and  other  chattels  personal  of  the  value 
or  thereabouta  Shortiy  after  her  death,  there  was 
found  among  her  papers  a  will  in  her  own  handwriting 
upon  a  sheet  of  letter  paper,  signed  by  herself,  and  dated 
the  16th  of  July,  1833,  but  unattested,  and  containing  se- 
veral obliterations  and  alterations  also  in  her  own  hand* 

ITeici,  tiiat  the  writing,  and  (as  admitted  to  probate)  in  the  exact  form 

^MS  Mowing:- 

to  the  legatee 

aU  the  fdnded  property  belonging  to  the  testatrix  at  the  time  of  her  death,  although  much 

of  it  was  aoquired  after  the  date  of  the  will,  and  after  the  year  1888. 


probate  were 
"lesidaeof 
my  property 


GASES  IN  CHANCERY. 
''I  MiMbetk  Bvoma  of  BaekSUmi  Bumiimgfcrd  Bert- 
fofdshire  do  hereby  make  and  declare  this  my  last  will  and 
testament  and  do  hereby  dispose  of  all  my  worldly  e£Eects 
First  I  give  my  plate  watch  writing-defik  and  clothes  to 
my  mother  Mrs.  Sa/tah  Evcma  of  Buddand  BurUvngford 
Herts  for  her  sole  use  and  benefit  independent  of  her  hus- 
IboA  Charles  Evans  o{  iiie  Ca^  of  Oood  Hope  And  I  do 
give  beqneath  and  devise  to  my  mother  Mrs.  Evans  of 

4001. 

Budckmd  aforesaid  the  interest  arising  from  ^MM.  Stock 
New  3}  per  Cent  Bank  Annuities  standing  in  the  books  of 
the  Bank  of  EngUmd  in  my  name  after  my  executor  debts 
and  funeral  expenses  are  paid  for  the  term  of  her  natural 
life  for  her  sole  use  and  benefit  independent  of  her  husband 
Charles  Evams  aforesaid  and  the  personal  receipt  of  mf 
nioiher  is  to  be  a  sufficient  discharge    And  I  give  be- 

retidae  of  mjr  property 

queaih  and  devise  the  said  sum  of  400?.  Stock  New  3}  per 
Cent  Bank  Annuities  unto  the  treasurer  of  the  Church 
Missionary  Society  together  with  600{.  due  to  me  at  my 
mother's  decease  from  my  uncle  Mr.  Oeorge  Plomer  HarrvUr 
ton  o{Famha/m  Surrey  the  same  to  be  paid  within  twelve 
mcmths  after  my  mother's  decease  and  held  in  trust  by  the 
said  treasurer  to  be  applied  to  the  uses  and  purposes  of 
that  society  and  for  which  the  receipt  of  such  treasurer 
shall  be  a  sufficient  discharge    And  I  give  and  bequeath 

John  Hemingmtg 

to  Mr.  Richu/i'd  RicJuji/rds  (Jie  sum  uf  120?.  SUkJl  8^ 
pwCent  of  28  RoodLa/ne  Fem^ureh  StfM  London 
and  appoint  him  my  sole  eacecntor  to  be  received  by 
him    oat  of   400{.  stock  aforesaid  and   I   appoint  him 

my  sole  executor  to  carry  the  purposes  of  this  my  last 

V  2 
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will  and  testament  into  effect    As  witness  my  hand  this 
Bawks       sixteenth  day  of  July  in  the  year  of  Our  Lord  One  thou- 

V. 

Thobhtoh.     gand  eight  hmidred  and  thirty-three 

SkOemeni,  "ELIZABETH  EVANS" 

It  was  not  known  at  what  time  the  above  obliterations 
and  alterations  were  made. 

John  Hemingway,  the  executor,  died  in  1836,  and  the 
testatrix's  mother,  Sarah  Eva/na,  died  in  April,  1847.  At 
the  date  of  the  will,  only  a  sum  of  400{.  91,  lOs,  per  cent 
Stock  was  standing  in  the  testatrix's  name.  The  sum  of 
6002.  mentioned  in  the  will  as  due  to  her  at  the  death  of 
her  mother  was  a  sum  of  stock,  which  she  took  under  her 
grandfather's  will,  and  in  which  her  mother  had  a  life  in- 
terest This  sum  was  transferred  to  the  testatrix  after 
her  mother's  death,  and  formed  part  of  the  14002.  32^  Bs. 
per  cent.  Stock,  the  remainder  of  which  was  purchased 
at  several  times  after  the  date  of  her  will.  The  testa- 
trix's father,  Charles  Evans,  was  her  sole  next  of  kin  at 
her  death,  and  he  was  then  residing  at  the  Cape  of  Oood 
Hope.  As  no  near  relation  of  the  testatrix  was  known  to 
be  living,  the  churchwardens  of  the  parish  of  Buddand, 
Bwrvtmgford,  and  a  £riend  of  the  testatrix,  took  charge  of 
her  house,  and  of  the  property  in  it,  and  gave  the  necessary 
directions  for  her  funeral ;  and  when  the  above-mentioned 
will  was  found  among  her  papers,  notice  of  it  was  given  to 
the  Church  Missionary  Society,  who  thereupon,  through 
their  solicitors,  took  possession  of  the  testatrix's  property 
and  ready  money,  and  realised  thereby  a  sum  of  822w  or 
thereabouts.  In  the  latter  part  of  the  year  1848,  no  steps 
having  been  taken  by  any  person  to  prove  the  will  or  ad- 
minister the  estate,  John  Thornton,  the  treasurer  of  the 
Church  Missionary  Society,  applied  for  letters  of  adminis- 
tration with  the  will  annexed,  which  led  to  the  citation  of 
the  father,  who  subsequently  appointed  the  Plaintiff  his 
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attorney;  and  administration  of  the  estate  of  the  testatrix, 

with  a  fac  simile  of  the  will  annexed,  were  by  the  decree  of 

the  Prerogative  Court  granted  to  the  Plaintiflf  as  such  at-     thowitok 

tomey.  ^ 

StaUmeni, 

The  special  case  stated,  that  the  funded  property  of  the 
testatrix  was  still  standing  in  her  name,  with  the  dividends 
which  had  accrued  since  her  death;  and  that  the  residuary 
property  received  by  the  Church  Missionary  Society  was 
insufficient  to  discharge  her  funeral  expenses  and  the  costs 
of  the  suit 

The  Church  Missionary  Society  claimed  to  be  entitled 
to  the  whole  sum  of  14002.  Stock,  and  to  the  divi- 
dends due  thereon,  and  to  all  other  the  personal  estate 
of  the  testatrix,  subject  to  the  payment  of  her  funeral 
and  testamentary  expenses,  and  the  costs  of  the  suit  in 
the  Ecclesiastical  Court,  and  the  testatrix's  debts,  if  any. 
Charles  Evans,  tiie  {either  and  sole  next  of  kin  of  the  tes- 
tatrix, claimed  to  be  entitled  to  all  her  funded  property 
and  personal  estate,  except  the  sum  of  WOl.  SI,  58.  per  cent 
Stock  as  answering  the  bequest  contained  in  the  will,  as  it 
originally  stood,  of  4002.  Stock  New  3^  per  cents.,  to  the  trea- 
surer of  the  Church  Missionary  Society;  and  he  contended, 
that  the  l^acy  of  6002.  to  the  treasurer  of  that  society  was 
adeemed,  and  that  the  debts  and  funeral  and  testamentary 
expenses  ought  to  be  paid  out  of  the  legacy  of  4002.  Stock; 
and  the  Plaintiff  was  advised  that  he  could  not  safely  ad- 
minister the  estate  without  obtaining  the  opinion  and  di- 
rections of  the  Court  upon  the  following  questions: — 

1.  Whether,  according  to  the  due  construction  of  the 
above-mentioned  will,  it  operated  so  as  to  pass  the  whole  or 
any,  and  what  part  of  the  funded  property  and  personal  es- 
tate to  the  treasurer  of  the  Church  Missionary  Society  ? 

2.  Whether  Elizabeth  Evams  did  or  did  not  die  intes- 
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tate  as  to  any  and  what  part  of  her  funded  property  and 
personal  estate? 

3.  By  whom  and  out  of  what  funds  the  funeral  and  tes- 
tamentary expenses  of  Elizabeth  Evoma,  and  the  costs  of 
the  proceedings  in  the  Ecclesiastical  Courts  and  the  costs  of 
and  incidental  to  this  case,  and  the  debts^  if  any,  of  the 
siud  testatrix  were  to  be  paid? 


Argmmu.        Mr.  Elmsley  and  Mr.  T.  Wright,  for  the  Plaintiff. 

Mr.  Crodg  and  Mr.  Sidebottom,  for  the  Church  Mis- 
sionaiy  Society. 

Mr.  Eddia  for  Charles  Evoms,  the  next  of  kin,  aigued, 
that  the  time  when  the  alterations  in  the  will  were  made 
being  unknown,  they  must  be  presumed  to  have  been  made 
on  the  day  on  which  the  will  bore  date;  and  that  there  was, 
moreover,  internal  evidence  that  they  were  contempo- 
raneoua  [Vice-Chcmcellor.  —  The  Ecclesiastical  Court 
must  have  presumed  that  the  alterations  were  made  before 
the  year  1838  (a),  or  they  would  not  have  given  probate.] 
The  language  of  the  will  must  be  applied  to  the  state  of 
the  property  of  the  testatrix  at  the  time,  and  the  residuary 
gift  to  the  society  is  only  an  informal  mode  of  expressing, — 
•*  the  residue  of  my  capital  stock,** — ^that  is,  exclusive  of  the 
600Z.  or  of  any  subsequent  acquisition.  The  testatrix  had 
no  intention  to  bequeath  to  the  society  any  other  property 
than  that  to  which  she  specifically  refers;  and  the  6002. 
having  been  subsequently  got  in  before  the  l^acy  could 
take  effect,  fell  into  the  general  residue  of  the  testatrix's  es- 
tate, as  to  which  she  died  intestate.  The  effect  of  the  gift  of 
the  4002.  stock  "after  the  executor  debts  and  funeral  ex- 

(a)  See  Wills  Act,  7  WiU.  4  &  1  Vict  c.  26,  as.  21,  34. 
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psMes  were  paid/'  was  also  to  exonerate  the  general  re- 
adne,  and  throw  those  chaxges  on  the  specific  legacy: 
Choat  V.  Yeate  (a),  Browne  v.  Oroovnlridge  (5), 

The  case  of  Hewett  v.  Snare  (c)  was  also  referred  to.  JudgmMt. 


VlCB-CHANCfELLOB: — 

The  case  has  been  very  ably  argued  by  Mr.  Eddia  for 
the  next  of  kin;  but  I  think  that,  looking  at  the  language 
used  by  the  testatrix,  and  the  rules  of  construction  adopted 
in  this  Court,  I  must  hold  that  the  stock  standing  in  the 
name  of  the  testatrix  at  the  time  of  her  death  passed  to 
the  treasurer  of  the  Church  Missionary  Society.  I  am 
bound,  where  any  balance  of  doubt  arises,  to  lean  rather  in 
&Tour  of  testacy.  It  is  not  unnecessarily  to  be  supposed, 
that  this  lady,  making  her  will,  intended  to  die  intestate, 
at  least  as  to  any  considerable  portion  of  her  estate, — I  say 
any  considerable  portion,  for  as  to  the  residue  beyond  the 
stock,  of  wliich  the  chief  part  of  the  estate  consisted,  I  am 
compelled  to  conclude  that  there  is  an  intestacy.  The  more 
reasonable  construction  of  the  words  ''residue  of  my  pro- 
perty stock,''  seems  to  me  to  be  as  meaning  ''the  residue 
of  my  prop^ty  which  consists  of  stock,"  and  not  "  videlicet 
stock,"  referring  to  that  species  of  property  by  way  of  ex- 
ample or  illustration.  In  either  of  these  constructions, 
however,  the  will  would  pass  the  whole  of  the  3|  per  cent 
Bank  Annuitieg,  which  the  testatrix  had  at  the  time  of  her 
death.  It  would  be  unnecessary  to  consider  how  the  stock 
was  acquired.  There  is  certainly  the  difficulty  to  which 
Mr.  Eddie  adverted.  The  stock  is  to  be  transferred  to  the 
legatee  within  twelve  months  after  the  mother's  decease, 
by  which,  if  the  mother  had  survived  the  testatrix,  there 

(a)lJ,&W.102.        (6)  4  Madd.  495.        (c)  1  De  G.  &  6.  333. 
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1853.  would  have  been  an  intestacy  as  to  the  intermediate  divi- 
dends. The  explanation  which  he  suggests  of  the  substi- 
tution of  the  words  "residue  of  my  property/'  instead  of 
*'4iO0l"  IB,  that  the  testatrix  having  ultimately  determined 
to  give  her  executor  201.  cash  out  of 'the  400Z.  stock,  intro- 
duced the  former  words^  because  she  could  not  tell  how 
much  stock  would  require  to  be  sold  to  raise  the  20L,  or 
how  much  would  then  be  left  This  explanation  is  cer- 
tainly ingenious,  but  I  am  unable  to  adopt  it,  for  the  pur- 
pose of  giving  it  any  effect  in  the  construction  of  this  wiH 


Jndffmeni, 


The  costs  and  expenses  not  included  in  the  charge  on  the 
stock,  and  properly  falling,  in  the  first  place,  on  the  re- 
siduary estate,  were  admitted  to  be  more  than  sufficient  to 
exhaust  the  general  residuary  estate,  and  would,  therefore, 
in  part  require  to  be  raised  out  of  the  stock;  and  it 
was,  therefore,  unnecessary  to  decide,  whether  the  effect 
of  the  charge  of  the  debts  and  funeral  expenses  on  the 
stock  was,  to  exonerate  the  residue,  or  to  do  more  than 
declare  that  the  testatrix  did  not  die  intestate  as  to  any 
part  of  her  funded  property,  and  that  the  whole  residue  of 
such  property  passed  to  the  treasurer  of  the  Church  Mis- 
sionary Society. 
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DIPPLE  V.  CORLES.  June  1th. 


1  HE  testator,  having  nine  children,  gave  by  his  will  the  ^^f"***?"' 

whole  of  his  property  to  his  eldest  son.     The  eldest  son,  children,  by 

on  the  day  of  the  funeral,  communicated  to  the  family  aii  hia  pro- 

his  determination  to  divide  the  estate  equally   between  S^*^^©^^' 

himself  and  his  brothers  and  sisters:  adding,  that  he  pro-  the  foneral, 

\         ...  «"d  be  would 

posed  to  sell  everyihmg,  in  order  that  it  might  not  be  diTide  the 

said  that  he  had  taken  more  than  any  of  the  othera     He  £!^u!^^-    * 

afterwards  sold  some  personal  chattels,  and  became  him-  ^rothonJVid 

self  the  purchaser  of  the  house  in  which  the  testator  lived  •iaten  and 

himielf,  und 

at  a  sum  fixed  or  assented  to  by  the  rest  of  the  fiemiily,  that  the  whole 
—the  husband  of  a  married  sister  having  signed  a  docu-  that  it  might' 
ment  expressing  such  assent  on  her  behalf  S*^  w^ 

any  more  than 
Whilst  a  portion  of  estate  was  still  undisposed  of,  a  ^®  ®*^!!^ 
judgment  creditor  of  Thomas^  one  of  the  sons,  filed  his  quentiy  acted, 
bill  against  his  debtor  and  EdAoard  the  eldest  son,  praying,  ^^^o^of  the 
that  it  might  be  declared,  that  the  Plamtiff  had  a  valid  SSXTtothe 
charge  for  the  amount  of  his  judgment  debt  and  interest  intention  thus 
upon  the  share  of  the  remaining  hereditaments  therein  withtheanent 
described,  which  the  bill  claimed  as  held  by  Edward  up-  chiSien,  wd 
on  trust  for  Thmas,  and  praying  that  Edward  might  be  •*  •,^jj3^^®'* 
decreed  to  assign  such  share  to  the  Plaintiff,  and  to  account  them,  he  be- 
to  the  Plaintiff  for  the  share  of  Tharruie  in  the  rents  and  Stwier  of  a"*^ 
profits  of  the  premises  previously  to  the  assignment;  and  p^^^part 
that,  as  against  Thomas,  the  Plaintiff  might  have  the  bene-  o^  ^^  estate : 
fit  of  the  charge  by  foreclosure,  sale,  or  otherwise.  regard  to  the 

property 
which  remain- 

ed  nndiyided, 

that  the  ex- 

Mr.  Sov^ate,  for  the  Plaintiff,  argued  that  the  Ian-  SbTde^sM 
gu^  and  acts  of  the  Defendant  Edward,  with  reference  ^^^^^ 

to  give  and 
diTide  it  amongst  the  brothers  and  Biaten,  and  that  as  such  promise  it  was  nudum  pactum, 
and  did  not  amount  to  a  declaration  of  trust  in  their  favour. 
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to  the  devifled  estate,  had  had  the  effect  of  creatmg  a  trosl 
for  the  benefit  of  the  other  children  of  the  testator,  and 
that  to  the  benefit  of  such  trust  the  incumbrancers  of  the 
children  were  entitled.  He  relied  on  that  class  of  cases  in 
which  the  owner  of  property,  not  contemplating  any  as- 
signment of  it  to  another,  yet  says  in  effect^  that  he  will 
himself  stand  possessed  of  the  property  for  the  benefit  of 
some  objects  of  his  bounty,  and  upon  which  declaration  it 
had  been  held,  that  the  owner  had  thus  constituted  him- 
self trustee  for  the  persons  indicated :  Ex  pa/rte  Pye,  Ex 
parte  Dubo8t(a),  KekevAck  v.  MammmgQ}),  Benlley  y. 
Mackay{c).  WheaUey  v.  Purr(d),  Stapleton  v.  iStopfe- 
ton  (e),  M'Fadden  v.  Jenkyns  (/),  Thorpe  v.  Owen  (gr). 


/iK^flMfU.    Vice-Chakcellob: — 

I  do  not  think  that  any  valid  declaration  of  trust  has 
been  made  of  this  estate  for  the  benefit  of  the  children, 
under  one  of  whom  the  Plaintiff  daima  I  agree  that  it 
is  not  necessary  that  the  precise  words  "  trust  '*  or  "  confi- 
dence'' should  be  used,  in  order  to  create  a  trust,  and  that 
any  expressions  will  suffice,  from  which  it  is  clear  that  the 
party  using  them  considers  himself  a  trustee,  and  adopts 
that  character.  With  regard  to  personal  estate,  it  is  not 
even  necessary  that  the  intention  should  be  expressed  in 
writing,  but  a  trust  may  be  created  by  parol  If,  however, 
the  case  be  one  of  doubt  or  difficulty  upon  the  words  which 
are  supposed  to  have  been  used,  the  Court  will  give  weight 
to  the  consideration,  that  the  words^  not  being  oonmiitted 
to  writing  in  any  definite  and  unquestionable  form,  may 


(o)  18  VoB.  140. 

(6)  1  De  G.,  M'N.,  &  0. 176. 

(c)  15  Bmv.  12. 

(cQ  1  EeeD,  661. 


(e)  14  Sim.  186. 
(/)  I  Hare,  4fia 
(g)  6  Beav.  824. 
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not  be  the  ddiberatdy  exjffeaBed  gentiments  of  the  party  (a). 
Lord  Eldon,  in  Ex  pa/rte  Pye(Jti),  adverts  especially  to 
the  &ct,  that  the  testator  had  in  that  case  ''  committed  to 
writing  "  what  he  thought  a  sufficient  declaration  that  he 
held  that  part  of  the  estate  in  trust  for  the  annuitant 
Hie  question  now  before  me  is,  whether  the  conversation 
which  took  place  on  the  day  of  the  faneral  of  the  father 
amounts  to  a  declaration  by  the  Defendant  of  an  intention 
tooonstitute  himself  a  trustee  of  this  estate,  or  of  any  spe- 
cific part  of  it,  for  his  brothers  and  asters.  [The  Vice^ 
Ch(meeUor  then  stated  the  expressions  admitted  to  have 
been  used,  and  the  subsequent  acts  to  the  effect  above 
meationed]  No  authority  has  been  dted,  nor  do  I  think 
tiiat  any  can  be  found,  that,  upon  expressions  not  import- 
ing a  determination  to  hold  property  upon  trust  for  others, 
bat  importing  nothing  more  than  a  determination  to  divide  it 
amongBtsuch  other  persons,  it  can  be  held,  that  such  expres- 
sions constitute  a  trusty  as  distinguished  from  a  mere  promise 
to  give.  The  question  is,  whether  the  Defendant  Ed/voard 
Corles  did  more  than  promise  that  he  would  divide  the  estate 
of  his  fiiiher  amongst  his  brothers  and  sisters  and  himself  or 
whether  he  said  that  he  would  hold  it,  as  to  their  aliquot 
shaies,  in  trust  for  them.  The  subsequent  acts  and  com- 
munications are  not  inconsistent  with  either  view;  but 
they  are  certainly  more  consistent  with  the  supposition  of 
the  intention  to  give  than  of  a  trust  If  he  wiere  a  trustee, 
he  would  have  been  under  an  incapacity  to  purchase  the 
hoiise,  and  by  the  purchase  he  would  on  that  supposition 
have  placed  himself  in  a  situation  in  which  his  conduct 
would  be  liable  to  be  impeached  It  was  remarked,  that 
in  the  calculation  of  the  smns  to  be  divided,  the  Defendant 
EdMO/rd  Corlea  had  treated  himself  as  an  accounting  party, 
by  Bcmpulously  stating  and  deducting  the  costs  and  ex- 
penses; but  I  do  not  see  that  this  fad  in  any  degree  tends 

(a)  Vide  Paienan  v.  Murphy,  supra,  p.  91.  (6)  18  Yes.  ioa 
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186a  to  render  the  act  less  one  of  simple  gift  to  his  brothers 
and  sistera  It  is  a  isuct  which  I  do  not  think  assists  the 
argument  on  one  side  or  the  other. 


Judgment, 


It  appears  to  me  that  a  clear  expression  of  intention 
should  be  found,  before  the  Courts  in  a  case  like  the  pre- 
sent, can  hold  that  a  party  intended  to  subject  himself  to 
all  the  consequences  of  the  liability  to  account  and  inquiry 
which  is  involved  in  the  position  of  a  trustee.  This  De- 
fendant, being  honorably  minded  to  do  what  was  right  be- 
tween himself  and  his  brothers  and  sisters,  told  them  that 
he  would  make  such  a  division  of  the  property  as  they 
might  conceive  their  &ther  ought  to  have  made;  and  if  I 
were  to  hold  that  this  declaration  of  his  intentions  sub- 
jected him  to  all  the  consequences  of  a  declaration  of  trust 
of  the  property,  the  distinction  between  the  position  of  a 
trustee  and  that  of  a  person  subject  to  the  imperfect  obliga- 
tion created  by  what  the  law  considers  as  only  nudum 
pactum,  would  be  obliterated 

A  case  was  put  in  argument  of  a  party,  who,  having  a 
sum  of  J^l  0,000  Consols,  should  say  to  another,  "  1  have  de- 
termined to  make  you  a  present  of  this  fund,"  and  who 
should  afterwards  recognise  the  gift  by  allowing  the  donee 
to  receive  the  dividends  on  <£^5000,  or  a  half  of  the  stock, 
and  it  was  asked,  whether  this,  according  to  the  decision  in 
Ex  parte  Pye  (a)  and  the  other  cases,  would  not  create  a 
trust  for  the  party  intended  to  be  benefited.  I  think  it 
very  questionable  whether  the  latter  could  successfully  file 
a  bill  for  the  other  £5000,  I  do  not  think  that  any  case 
has  gone  the  length  of  saying  that  a  trust  would  thus  be 
created  as^to  the  whole  sum  In  Ex  parte  Pye,  the  declara- 
tion extended  to  the  whole  fund  which  the  cestui  que 
trust  claimed.     In  Bervtley  v.  Mackay  (6),  the  party  in- 

(a)  18  Ves.  140.  (6)  15  Beav.  18. 
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tended  to  be  benefited  by  the  voluntory  settlement  was 
permitted  to  receive  the  whole  of  the  dividends  on  the 
stock;  the  acts  of  the  parties  were  in  entire  accord- 
ance with  the  supposed  trust  In  Wheatley  v.  Purr  (a), 
the  tiansfer  of  the  fund  was  made  expressly  in  trust  for  the 
pardeSy  and  it  was  a  case  which  admitted  of  no  doubt  In 
Stapleton  v.  Stapleton  (b),  the  transfer  of  the  fund  was 
made  in  the  books  of  the  bank,  and  five  accountable  re- 
ceipts for  jPSOO  each  were  drawn  and  deposited  in  the 
names  of  the  wife  and  four  children  for  the  benefit  of  the 
children.  This  was  a  declaration  of  trust  of  the  debt» 
which  thenceforth  remained  due  from  a  third  party.  The 
trust  fund  was  in  fact  mixed  up  with  the  other  monies  of 
the  trustee,  and  the  receipts  were  subsequently  cancelled, 
and  the  proportions  in  which  the  fimd  was  to  be  applied 
for  the  benefit  of  the  different  children  were  varied,  but 
the  daughter  whose  name  was  omitted  in  the  subsequent 
appropriations  of  the  fund  took  no  more  than  her  fourth 
ahaie  of  the  fimd  to  which  the  declaration  originally  ex- 
tended. 


1853. 


Jwigm€nL 


The  utmost  that  can  be  urged  in  behalf  of  the  Plaintiff 
is,  that  the  declaration  of  the  Defendant  in  this  case  was 
equivocal ;  but  that  is  not  sufficient  to  establish  the  title 
which  he  claims.  I  think,  however,  that  the  evidence  of 
what  took  place  preponderates  in  fieivour  of  there  being 
nothing  more  than  a  promise  to  give,  and  not  any  trust 
declared 


Mr.  RoU,  for  the  Defendant^  was  not  called  upon, 
(a)  I  Keen,  551.  (6)  14  Sim.  186. 
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When  there  DaNIEL  FOSTER,  by  his  will,  dated  in  1843,  gaye 

and  beqneet  of  c^^d  devised  unto  J.  E.  Lome  and  £  Powell,  their  execor 

ot^^pro^  tors  and  administratois,  his  freehold  house  and  premises, 

^"^tii  tefr  known  as  the  George  Irm,  and  the  appurtenances,  a  peoe 

tator'B  real  of  freehold  meadow  land  called  HoVywM,  two  freehold 

MtatTbTtwo  cottages  situated  in  Spicer-^treet,  and  a  plot  of  ground  at 

^^n  ud  ^^  ^^^^®^  ^^  DagnalU(me,  aU  in  Saint  Albans;  and  also 

administra-  all  Or  any  sum  or  sums  of  money  which  might  be  due  or  com- 

truat  by  nle  ing  to  him  on  the  security  of  any  bill  or  bills,  note  or  notes 

^ iki£^Si!h'  ^^  hand  or  other  memorandums,  a  schedule  or  list  of  which 

iSi?Sd*fai-  ^^*®  therewith  indosed,  all  book  or  other  contract  debts, 

TOBt  a  certain  <<  and  all  Other  his  (my)  real  and  personal  estate  and  effects 

and  appl^  the'  whatsoever  and  wheresoever,"  and  declared  the  trusts  as  fol- 

^J^J^J^  lows: — ^"that  the  sum  of  20002.  shall,  as  soon  as  convenient 

"th^teSf^**  after  my  decease,  be  raised  out  of  my  said  estates  by  sale  or 

toi'B  daughter,  otherwise,  at  the  discretion  of  my  said  trustees,  and  that  the* 

of  twentj-one,  ^aid  sum  of  2000J.  shall  be  invested  in  some  good  and  safe  se- 

"^  ^ffiiuue  <5urity  in  the  names  of  my  said  trustees,  and  the  interest  and 


*^jiiiito '  ^^  dividends  arising  therefrom  shall  be  appropriated  to  the 
one  of  the  de-  maintenance,  support,  and  education  of  my  daughter 
after  the  death  Sarah  Afim,  mdU,  she  shall  attain  the  age  of  twenty-one 
butAi^^e  y^®™'  *^'  ^^^^  ^^^  ^^  interest  or  dividends  shall  be 
Ufetlme  of  the  duly  paid  to  my  said  daughter  half  yearly  for  her  separate 
whilst,  there-  use,*"  for  her  life,  or  until  the  trusts  thereof  particularly 
n^Ma^^that  <^reated  were  otherwise  determined.  The  testator  then 
lAoiUd^  directed  that  the  residue  of  his  personal  and  real  estate 
niBed,  pro-      and  effects  should  be  invested  or  secured  at  the  discretion 

oeeded  to  aeU       «  .  .  ,    .  «         ^  •  i 

the  estate:—  of  his  trustees,  and  the  rents,  issues,  and  profits  paid  over 
obj^t^  to  ^  ^  ^^^  ^^^  ^®'  ^^'  subject  to  certain  legacies  to 
S*  *^*^^-^?    l^^atees  therein  named,  to  be  paid  at  their  respective  ages 

deyiseein 

trust  might  exerdse  the  option  of  selling,  and  the  power  of  sale;  and  that  an  «|ipiiiorttoiia 

snoh  a  caae  for  the  direction  of  a  Court  of  equity  was  unneceaaaiy. 
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cf  twenty-OBe.  And  the  testator  directed  that^  at  the  de*  18511 
cease  of  his  wife,  all  sach  rants,  issnes^  and  profits  should 
thenodbiih  be  paid  to  his  daughter,  her  executors;  admin- 
ifltntoiSy  or  assigns;  and  in  ease  his  danghtor  should  die 
leaving  lawful  issne^  then  he  directed  that  all  the  said  real 
and  personal  estate  and  effects  shoold  become  the  absolute 
property  of  such  issue;  and  in  case  his  daughter  should  die 
before  his  wife,  and  leaTe  no  issue^  he  directed  that  all  his  said 
real  and  personal  estate  should  be  divided  between  certain 
nephews  and  nieces  of  himself  and  his  wife  therein  named. 
By  the  usual  trustee  clauses,  the  testator  declared,  that  his 
said  trustee  and  trustees  of  that  his  will  should  be  chaiged 
and  chargeable  only  with  such  monies  as  they  should 
actually  reodve  by  virtue  of  the  trusts  thereby  reposed  in 
them^  Ac.;  and  that  it  should  be  lawful  for  his  said  trustees 
respectively,  by  and  out  of  the  monies  which  should  come 
to  their  or  his  hands,  to  retain  or  allow  to  each  other  all 
costs,  &a  ;  but  there  was  no  clause  declaring  thivt  the  re- 
ceipts of  the  trustees  or  trustee  should  be  an  indemnity  to 
porchasers  of  the  testator's  estate  for  the  monies  therein 
expressed  to  be  received.  The  testator  thereby  appointed 
his  wife  executrix,  and  Lame  and  Powell  trustees  and  ex- 
ecutors of  his  will;  and  he  died  in  1845.  Lome  and 
Powell  and  the  widow  proved  the  will,  and  the  two  former 
accepted  and  acted  in  the  trusts  of  the  devisa  PowM 
died  in  1851,  the  20002.  not  having  been  raised. 

Zone^  for  the  purpose  of  raising  the  20002.,  caused  cer- 
tain of  the  devised  premises  to  be  offered  for  sale  by  public 
auction  on  the  19th  May,  1852.  The  ninth  condition  of 
sale  was  as  follows: — ^The  whole  of  the  property  is  sold  by 
the  vendor  under  the  trusts  of  the  will  of  Mr.  Da/aid  Foster^ 
deceased,  the  produce  of  which  is  to  be  invested  upon  the 
trusts  of  such  will,  and  the  purchaser  shall  be  satisfied 
with  the  investment  by  the  vendor,  or,  in  case  of  his  death, 
by  his  personal  representatives,  of  the  purchase-money  for 
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each  lot  (after  deducting  the  costs  incident  to  the  sale  of 
the  property)  within  twenty-one  days  after  the  receipt  of 
such  purchase-money,  in  the  name  of  the  vendor  or  his 
personal  representatives,  in  such  of  the  public  funds  as  he 
or  they  may  elect;  and  he  or  they  will,  if  required  by  any 
purchaser,  sign  a  declaration,  that  such  investment  is  made 
on  the  trusts  of  the  will  of  the  said  Danid  Foster,  every 
^uch  declaration  to  be  prepared  and  executed  at  the  ex- 
pense of  every  purchaser  requiring  the  same;  and  the  re- 
spective purchasers  are  hereby  excluded  from  making  any 
objection  to  the  title  on  account  of  the  omission  from  the 
said  will  of  a  clause  authorising  his  trustees  or  the  vendor 
to  give  discharges  for  the  purchase-money  of  the  property 
to  be  sold  under  the  trusts  of  the  wilL 

The  Defendant  0,  Debenham  became,  at  the  sal^  the 
purchaser  of  Lot  1.  He  subsequently  objected  to  the  title, 
on  the  ground  that  the  trust  in  the  will  for  raising  the  sum 
of  2000i.  could  not  be  exercised  by  the  Plaintiff  as  the  sur- 
viving trustea  This  question  the  parties  agreed  to  submit 
to  the  Court  in  the  form  of  a  special  case. 


Arffnmetu.         Mr.  ChancUess  and  Mr.  Surrdge  for  the  Plaintiff 

Mr.  Walker  for  the  Defendant 

The  authorities  cited  were  Nicloson  v.  Wordsworth  (a), 
Adams  v.  Taunton  (b),  Jones  v.  Price  (c),  Crewe  v. 
Dicken  (d),  Forbes  v.  Peacock  (e),  Cooke  v.  Crawford  (/), 
Ockleston  v.  Heap(g),  MacdonaZd  v.  Walker  (h),  and  1 
Sugd.  Powers,  143—146. 


(a)  2  Swanst.  365. 
(6)  6  Madd.  435. 

(c)  11  Sim.  557. 

(d)  4Ves.96. 

{e)  1  Cr.  &  Ph.  717;  &\  C,  11 


M.  &  W.  630. 
(/)  13  Sim.  91. 
(g)  1  De  G.  &  S.  640. 
(A)  14  Beav.  556. 
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Yice-Chancellob  : — 

The  devise  in  this  case  to  Lcme  and  PowM,  their 
ezecaton  and  administrators,  of  the  specific  freehold  estate 
and  other  property,  **  and  all  other  his  real  and  personal 
estate  and  e£kcts  whatsover  and  wheresoever/"  upon  the 
tnistB  subsequently  declared,  is  a  devise  which  clearly 
passes  the  whole  fee  to  the  trustees,  although  the  words 
executors  and  administrators  are  inapt  words  as  to  the 
realty.  The  question  as  to  the  mode  of  raising  the  20002. 
will  not  arise,  unless  the  legatee  for  whose  benefit  it  was 
intended  is  alive^  a  fiict  which  is  not  stated  in  the  special 
casei  Looking  at  the  question,  which,  it  appears  by  a 
letter  stated  in  the  case,  was  asked  by  the  purchaser,  whe- 
tha  that  person  were  alive, — ^to  the  fact  that  the  abstract 
was  then  sent^  and  that  the  objection  taken  was  that 
the  discretion  as  to  sale  cannot  be  exercised  by  one  trustee 
alone,  and  that  the  sum  might  be  raised  otherwise,  I  think 
I  may  assume  the  fact  of  the  existence  of  the  party 
interested  at  the  time  of  the  sale.  It  will  be  proper  that 
the  declaration  of  the  Court  should  be  pre£BU)ed  by  reciting 
that  it  proceeds  upon  that  assumption. 

The  main  question  is,  whether  or  not,  there  being  a 
direct  trust  to  raise  20001.  by  sale  or  otherwise, — and 
thus  a  discretion  to  be  exercised,  and  one  of  the  trustees 
being  dead, — ^it  is  thereby  rendered  impossible  for  the 
surviving  trustee  to  execute  this  trust  without  the  direction 
of  the  Court  The  money,  it  is  clear,  must  be  raised ;  can 
the  surviving  trustee  raise  it  by  means  of  a  sale,  or  is  it 
necessary  to  come  to  the  Court  in  order  that  the  Court 
may  exercise  its  discretion  whether  it  is  to  be  by  sale,  by 
mortgage,  or  by  some  other  appropriation  ? 

Mr.  Walker  has  argued,  that,  whether  the  case  be  one  of 
a  power  or  a  trusty  if  it  be  confided  to  two  persons,  or  ii'  it 

VOL  XL  O  H.  W. 
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be  a  mere  trust  for  sale,  if  it  be  said  that  the  sale  is  to  be 
made  by  two  persons,  a  survivor  of  the  two  can  never 
execute  it     The  argument  proceeds,  as  it  appears  to  me, 
upon  an  entire  disregard  of  the  distinction  between  powers 
*'*^^*****'     and  trusta     No  doubt,  where  it  is  a  naked  power  given  to 
two  persons,  that  will  not  survive  to  one  of  them,  unless 
there  be  express  words,  or  a  necessary  implication  upon  the 
whole  will,  shewing  it  to  be  the  intention  that  it  should  do 
so.     But  the  ground  of  that  rule  is,  that,  where  the  testator 
has  disposed  of  his  property  in  one  direction,  subject  to  a 
power  in  two  or  more  persons  enabling  them  to  divert  it  in 
another  direction,  the  property  will  go  as  the  testator  has 
first  directed,  unless  the  persons  to  whom  he  has  given  the 
power  of  controlling  the  disposition  exercise  that  power. 
He,  therefore,  to  whom  the  testator  has  given  the  property, 
subject  to  having  it  taken  from  him  by  the  exercise  of  the 
power,  has  a  right  to  say  that  it  must  be  exercised  mode  et 
formA.    It  is  therefore  a  rule  of  law,  that,  in  all  cases  of 
powers,  the  previous  estate  is  not  to  be  defeated  unless  the 
power  be  exercised  in  the  manner  specifically  directed. 
When,  on  the  other  hand,  a  testator  gives  his  property,  not 
to  one  party  subject  to  a  power  in  others,  but  to  trustees, 
upon  special  trusts,  with  a  direction  to  carry  his  purposes 
into  effect,  it  is  the  duty  of  the  trustees  to  execute  the 
trust ; — ^thus,  if  the  direction  be  to  raise  a  certain  sum  of 
money,   the  estate  is  thereby  at  once  charged,  and  it 
becomes  the  duty  of  the  trustees  to  raise  the  charge  so 
created.     If  an  estate  be  devised  to  A.  and  B.  upon  trust 
to  sell,  and  thereby  raise  such  a  sum,  it  is  I  think  a  novel 
argument^  that^  after  A/a  death,  B.  cannot  sell  the  estate 
and  execute  the  trust 

In  Nicloson  v.  Wordsworth  (a)  and  Crewe  v.  Didcen  (6), 
and  that  class  of  cases,  the  question  was  a  different 
one, — whether,  under  a  devise  to   several  persons,  upon 

(a)  8  Swanst  366.  (6)  4  Yes.  97. 
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trust  to  sell, — ^where  the  sale  takes  place  in  the  lifetime  of     _1B69^ 

ODe  who  has  released  or  disclaimed  the  trusty  the  other 

trustees,  in  whom  the  estate  is  vested  by  such  release, 

can  execute  the  trust    In  Crewe  v.  Didoen,  there  was 

a  gift  to  ^.  and  JBL,  in  trust  that  they  and  the  survivor  of 

them  should  sell.    One  disclaimed,  so  that  in  &ct  the  sale 

was  not  made  by  the  survivor,  and  the  question  was  whether 

the  other  trustee  could  sell     Mr.  Walker  said,  that  that 

class  of  cases  turned  on  the  construction  given  to  the  word 

survivor;  butit  was  not  only  that — ^it  was  a  question  whether, 

in  an  event  not  contemplated  by  the  testator;  a  person  who 

was  acting  in  the  trusts,  and  in  whom  the  devised  estate 

was  vested,  could  make  a  good  title.     In  Nklo^on  v. 

Werddworth^  Lord  Eldon  said,  he  had  not  much  doubt»  and 

that  in  his  own  case,  if  he  were  himself  the  purchaser,  he 

would  not  reject  the  title  on  that  ground  alone.     Where 

there  is  a  power  given  to  A,  and  A,  and  no  estate  given  to 

them,  if  A.  dies  or  renounces,  B.  alone  cannot  make  a  title. 

Lord  8L  Leonards  thus  states  the  rule : — "*  It  is  r^ularly 

true  at  common  law,  that  a  naked  authority  given  to  several 

cannot  survive "'  (a) ;   and  he  adds,  "  the  same  doctrine 

appUes  to  powers  operating  under  the  Statute  of  Uses ; " 

and  he  cites  the  case  from  Dyer^  "  where  cestui  que  use  in 

fee,  before  the  Statute  of  Uses,  willed  that  his  feoffees  A.^  B.^ 

and  C.  should  su£fer  his  wife  to  take  the  profits  for  her  life» 

aod  that  after  her  decease  the  premises  should  be  sold  by 

his  said  feoffees,— K)ne  of  the  feoffees  died,  and  then  the 

wife  died  i"  and  it  was  ruled  that  the  survivors  could  not 

selL    But  if  an  estate  be  given  to  two  persons,  upon  trust 

to  sell,  there  is  no  doubt  the  survivor  may  seE    The  case  is 

then  within  the  rule  put  by  Lord  Coke,  and  which  I  am  not 

aware  has  ever  been  disputed,  that  "  as  the  estate,  so  the 

trust  shall  surviva" 

The  case  of  Cooke  v.  Crawford  (b)  and  others,  which 

(a)  1  Sogd.  Pow.  143.  {b)  13  Sim.  91. 
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JuigmtfU^ 


were  relied  upon,  turned  upon  the  question,  whether  the 
trustee  could  delegate  his  authority.  The  parties  to  whom 
the  estate  had  been  devised  for  sale  had  attempted  to 
transfer  or  devise  it  to  others;  and  it  was  held,  that  the 
parties  thus  irregularly  constituted  trustees  of  the  estate 
could  not  exercise  the  powers,  or  sell  or  give  discharges  to 
the  purchasers. 


The  case  before  the  Master  of  the  Rolls  (a)  was  of  the 
same  description.  The  estate  and  powers  were  given  to 
two  trustees  and  the  survivor  of  them ;  and  the  question 
was,  whether  the  survivor  could  hand  over  to  a  devisee  of 
the  estate  the  performance  of  the  powers  also;  and  the 
Master  of  the  Rolls  held  that  to  be  so  doubtful,  that  he  could 
not  force  it  upon  an  unwilling  purchaser.  Here  the  estate 
has  not  been  transferred  or  devised  to  other  persons^  but  re- 
mains in  the  survivor  of  the  trustees,  in  whom  the  testator 
placed  it 

The  real  difficulty,  if  it  be  one,  is  in  the  second  point; 
upon  which  the  argument  for  the  Defendant  proceeded, — 
the  trust  to  raise  "  by  sale  or  otherwise."  I  do  not  think 
the  words, ''  at  their  discretion,'"  are  important  It  is  said, 
that  the  sum  might  be  raised  by  mortgage  or  appropria- 
tion; and  that  this  is  a  species  of  authority  which  the 
Court  will  not  permit  one  person  to  exercise,  where  it  was 
given  originally  to  two.  If,  it  was  asked,  the  authority 
follows  the  estate, — ^when,  on  the  decease  of  the  trustee, 
the  real  and  personal  estate  is  separated, — ^with  which  estate 
does  it  go  ?  Is  the  heir  or  the  executor  to  have  it  ?  I  do 
not  say  that  a  difficulty  might  not  arise  upon  this  point, 
but  it  has  not  arisen.  There  might  be  some  question  whe- 
ther the  authority  had  come  to  an  end  if  the  real  and  per- 
sonal estate  had  fallen  into  different  hands;  but  one  trustee 


(a)  McDonald  v.  Walker,  14  Beav.  666. 
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stiU  alive;  and  I  apprehend,  that  where  you  have  an  ab- 
solute trust  to  raise  out  of  a  common  fund  a.  sum  of  money, 
either  by  sale  or  otherwise,  in  clear  terms,  as  in  this  case, 
there  is  no  such  difficulty  as  has  been  suggested.  The  sum 
being  necessary  to  be  raised,  it  is  clear,  that,  if  the  case 
were  brought  here,  the  Court  would  direct  the  surviving 
trustee  to  raise  the  money,  he  having  the  whole  legal  es- 
tate^ and  being  subject  to  the  obligation  to  execute  the 
trust  He  has  the  same  power  as  was  given  to  the  two 
trustees, — a  power  arising  firom  the  combined  circumstances 
of  the  absolute  duty  which  is  imposed  upon  him,  accom- 
panied by  an  estate  which  enables  him  to  perform  it 


1853. 


JudfftntHt, 


The  trustee  has,  in  this  case,  executed  the  duty  which 
the  trust  has  cast  upon  him;  and  I  am  asked  by  the  De- 
fendant to  say,  that,  in  doing  so,  he  has  conmiitted  a  breach 
of  trust,  because  he  has  proceeded  to  raise  the  money  after 
the  death  of  his  co-trustee.  If  I  were  to  lay  down  such  a 
rule,  where  is  it  to  stop?  It  would  follow,  that,  whenever 
an  estate  is  vested  in  two  or  more  trustees  to  raise  a  sum 
by  sale  or  mortgage,  or  even  to  sell  by  atiction  or  private 
contract^  the  parties  must,  after  the  death  of  one  of  the 
trustees,  come  to  this  Court  for  directions  before  they  can 
execute  the  trust  The  Court  has  not  better  means 
of  exercising  the  option  than  the  party  against  whom  the 
objection  is  taken,  nor  are  its  means  so  good.  I  think, 
as  I  have  observed,  that  the  fallacy  of  the  argument  on 
behalf  of  the  Defendant  is  in  mixing  together  the  rules 
applicable  to  bare  powers  or  authorities,  and  those  apply- 
ing to  interests. 


Bxcnx,  that,  it  appearing  by  the  letter  of  the  20th  of  May,  that 
inqiiuy  was  made  by  the  Defendant's  solicitors,  whether  Sarah 
Anney  the  danghter  of  the  testator,  were  living,  and  whether  she 
had  any  issue,  and  the  abstract  of  title  having  bee;i  afterwards  sub- 


MintUe, 
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1803.  luitted,  and  the  DefendanC^s  soliciton  haying  then  by  their  letter 
of  the  7th  of  Jane  reqaired  to  be  satisfied  that  the  2000/L  had  not 
been  raised  by  any  prior  sale  or  invetstment,  and  having  raised  no 
question  other  than  the  qnestion,  whether  that  sum  could  be  raised 

by  LaihB  as  the  surTiviug  trustee,  the  Court  is  of  opinion  that  the 

Judffmtnt,      ^j^^  contained  iu  the  will  for  raising  the  sum  of  2000/L  can  be  ex- 
ennsed  by  the  Plaintiff  as  the  surriving  trustee. 


i^^.  KENWORTHT  v.  WARD. 

jtu^  13M.  nn       .         . 

A  bequest  of  -L  HE  will  of  Elizabeth  Wordaworth,  made  m  October, 

Mfuii^MU^to  ^®^®»  ^^^  several  specific  and  pecuniary  bequests,  con- 

-4. for  life,  and  tained  the  following  residuary  rift: — **  I  rive  her  [Harriet 

should  she  «,.»,•■»                ,                           ,   .             ,            . 

have  a  child  or  Mizobeth  Leotham^  a  l^[atee  named  m  a  clause  imme- 

to^itw"th«ir  ^^**®'y  preceding,]  the  interest  of  the  residue  of  my  pro- 

'Mj^"l«  perty  for  her  life,  and  should  she  marry  and  have  a  child 

death  of  the  or  children,  I  rive  it  or  them  the  principal  for  ever:  should 

man^an'd  ^^®  ^^^  marry  and  have  a  child  or  children,  I  then  at  her 

^^d^hatT^  death  leave  the  principal  to  be  equally  divided  between  the 

pursuing  the  oldest  living  descendant,  male  or  female,  of  my  cousin 

gift,  and  by  WiUia/m  Leotham,  and  the  oldest  living  descendant,  male 

esU^eMted  ^'  f^^°^*^^  ^^  ^7  ©ousin  Ltuke  Howard,  and  the  oldest 

by  way  of  use  living  descendant,  male  or  female,  of  my  cousin  Elizabeth 

or  deTise,  as 

distinguished  Ho\joard.**    The  residuary  personal  estate  was  ascertained, 

ndMd  by  eon*  ^^^  invested  in  the  funds  in  the  names  of  the  executors. 

Yeyanceat 

oommon  law^ 

— theofaildren  After  the  death  of  the  testatrix,  Harriet  Elizabeth 

withiitanding  Leotham  intermarried  with  the  Plaintiff,  Joseph  Ken- 

▼eBtodneM»^  ^^'^^^y*  ^^^  ^^^  "^  1853,  leaving  three  children  living, 

Bwrilyatdif.  and  having  had  a  fourth  child,  who  died  in  infancy:  the 

ferent  times 

as  they  csme  Plaintiff  subsequently,  as  the  administrator  of  his  deceased 

M  jo^'  child,  filed  his  claim  against  the  executors  of  the  testatrix 
tenants. 


CAS1»  IN  CHANCERY.  197 

for  a  tranafin'  to  himself  of  one-fourth  of  the  residTiary  per-        1808. 
fionalestata  to^^ 


Wabd. 


Mr.  RoU  and  Mr.  Eddie,  for  the  Plaintifi^  ai^ed,  that  ^rgmmmu. 
the  gift  to  the  children  of  the  tenant  for  life  created  a 
tenaQcy  in  common.  In  Woodgate  v.  Unwi/n{a),  a  case 
like  the  present,  it  was  held  that  the  gift  to  children  was 
wanting  in  the  unity  of  the  time  of  vesting,  which  is  neces- 
sary to  the  creation  of  a  joint  tenancy;  for  the  children 
oome  into  esse,  and  their  interests  consequently  vest,  at 
different  times.  "If  lands  be  demised  for  life,  the  re- 
mamder  to  the  right  heirs  of  /.  S,  and  of  J.  N". ;  /.  8,  hath 
issue  and  dieth,  and  after  J.  N",  hath  issue  and  dieth ;  the 
issues  are  not  joint  tenants,  because  the  one  moiety  vested 
at  one  time,  and  the  other  moiety  vested  at  another  time:"" 
Co.  litt  188.  a.  It  is  only  different  in  the  case  of  convey- 
ances by  way  of  use;  for,  "  if  A.  make  a  feoffment  in  fee  to 
the  use  of  himself  and  of  his  wife  that  shall  be,  for  the  term 
of  their  lives,  upon  the  marriage  the  wife  shall  take  jointly 
with  him,  notwithstanding  they  come  to  their  estates  at 
several  times :  "  Sanders'  Uses,  1 35 ;  Co.  Litt  188.  a. ;  but  the 
reason  of  the  difference  is,  that,  in  the  case  of  the  use,  the 
estate  is  vested  and  settled  in  the  feoffees  till  the  future  use 
comes  into  esse :  Co.  Litt  188.  a.,  n.  (13).  This,  being  a 
bequest  of  personalty,  is  in  the  nature  of  a  common  law 
conveyance,  and  must  be  governed  by  the  same  rule  as  a 
feofiment  The  law  relating  to  bequests  of  personal  estate 
h  derived  from  the  civil  law  rather  than  from  any  analogy 
to  the  effect  of  the  Statute  of  Uses ;  and  the  rule  of  the  civil 
law,  as  well  as  that  of  equity,  inclines  in  favour  of  tenancy 
in  common  as  the  more  equal  and  beneficial  tenure. 

Mr.  WiUcock  and  Mr.  Ooren,  for  the  three  surviving 
children  of  the  Plaintiff,  argued,  that  the  children  took 

(a)  4  Sim.  129. 
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under  the  will  as  joint  tenants,  and  that  the  share  of  the 
deceased  child,  therefore,  survived  to  the  other  three: 
Stratton  y.  Beet  (a),  OaJtes  d.  Hatterley  v.  Jackson  (b),  Feanie 
Conting.  Bern.  c.  4,  s.  4,  (p.  312,  edit.  9).  The  bare  prin- 
ciple laid  down  in  Coke  LiUleton,  without  the  qualification, 
was  alone  cited  in  WoodgcUe  v.  Unwin,  and  that  case  had 
never  been  followed:  Currie  v.  GovJd  (c),  Dick  v.  Lacy  (d), 
Amies  v.  SkiUem  (e).  It  was  material  to  note,  that^  where 
the  testatrix  had  wished  to  create  a  tenancy  in  common,  as 
in  the  gift  over,  she  had  used  proper  words  to  efiect  the 
intention.  In  bequeathing  the  principal  to  "  it  or  them," 
the  testatrix  spoke  of  a  child  or  children  distinctly  as  con- 
stituting  a  clas& 


Mr.  Lee  (am.  cur.)  mentioned  the  case  of  Mence  v. 
Bagster  (/),  and  cases  there  referred  to. 


JvdgmeiU.      ViCB-ChANCELLOB  :— 

The  question  is,  whether  the  l^atees  take  this  sum  of 
money  as  joint  tenants  or  as  tenants  in  common.  I  find  it 
impossible  to  reconcile  the  case  of  Woodgate  v.  Unijovn  (g) 
with  that  of  Amies  v  ShiUem  (A),  if  the  principle  of  Woodr 
gate  v.  Unwim,  must  be  taken  as  laying  down,  that,  where 
there  is  a  gift  to  children  on  attaining  the  age  of  twenty-one 
years,  the  mere  circumstance  of  these  children  coming  into 
esse  at  diflferent  periods  is  of  itself  suflScient  to  convert  the 
joint  tenancy  into  a  tenancy  in  common.  That  case  may, 
perhaps,    be  supported  on  this  position,   that  one  child 


(a)  2  Bro.  C.  C.  233. 
(6)  2  Sir.  1172. 
(c)  4Beav.  117. 
\d)  8  Beav.  214. 
(tf)  14  Sim.  426. 


(/)  Since  reported  4  De  G.  & 
S.  162. 
ig)  4  Sim.  129. 
{h)  14  Sim.  428. 
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haTing  attained  twenty-one  yean  of  age,  and  having  tkns 
ftoquiied  a  vested  interest^  cannot  be  a  joint  tenant  with 
diildren  who  have  no  vested  interest,  because  they  cannot  be 
joint  tenants  with  him.  Not  even  on  that  ground,  however, 
can  I  reconcile  Woodgate  v.  Umuin  with  Amies  v. 
SkSUm,  or,  as  it  appears  to  me,  with  the  general  current 
of  aathorities.  In  ArrUea  v.  SMUem,  the  gift  was  to  and 
amongst  all  the  diildren  of  the  testator's  brother  Isaac,  for 
their  respective  lives ;  and  as  they  should  respectively  die, 
the  principal  of  their  respective  shares  was  to  go  to  their 
respective  children.  One  of  the  daughters  of  laaao  mar- 
ried Oeorge  Bayce  and  had  three  children,  two  of  whom 
were  dead  when  the  surviving  child  claimed  by  survivoiv 
ship  The  Court  declared,  that^  according  to  the  true 
CQDstruction  of  the  will,  the  children  of  Arm  Boyce  took  as 
jomt  tenants,  and  that  the  Plaintiff,  as  the  surviving  joint 
tenant^  took  the  whola  I  am  not  aUe  to  distinguish  that 
case  upon  any  intelligible  principle  from  the  one  now  before 
ma  Woodgate  v.  Vnwm  was  cited  in  the  argument; 
bat  the  Yice-Chancellor  of  EngUmd  said  there  was  nothing 
in  the  will  to  shew  that  the  children  of  any  one  child  of 
Isaac  were  to  take  the  share  of  which  the  parent  was 
tenant  for  life  otherwise  than  as  joint  tenants.  I  must 
fiay,  I  do  not  think  the  two  cases  are  in  principle  distin- 
goishabla  In  following  the  case  of  Amies  v.  ShiUem^  in 
which  it  appears  to  me  the  whole  law  on  the  subject  is 
stated  in  the  clearest  manner,  I  am  in  truth  supported  by 
the  authority  of  the  late  yice-Chancellor  of  Englamd  in  the 
latest  of  the  two  decisions. 


1853. 


In  Samvffie^s  case  (a),  which  is  the  foimdation  of  the  obser- 
vation in  Gilbert  on  Uses  (6),  there  was  a  grant  of  lands 
to  the  fi&ther,  habendum  to  the  feither  and  son,  their  heirs 
and  assigns,  to  the  use  of  the  father  and  son,  their  heirs  and 
assigns;  and  the  Court  held,  that  the  use  limited  to  the  use 
of  the  fskther  and  son  was  good,  although  the  son  could  not 

(a)  13  Bep.  64.  (6)  P.  70. 
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take  by  the  habendum,  fonuBmuch  as  he  was  not  named  in 
the  premises ;  but  the  question  of  greater  doubt  ws8» 
whether  the  &ther  and  son  were  joint  tenants  or  tenants  in 
common,  a  question  which  arose  on  the  right  of  wardship 
of  the  son,  who  had  survived  the  father.  *'  It  was  objected, 
when  the  &ther  only  is  enfeoffed,  to  the  use  of  him  and 
his  son  and  their  heirs  in  the  Per,  that  in  this  case  they 
shall  be  tenants  in  common.  By  the  feoffment  the  fisither  ifi 
in  by  the  common  law  in  the  Per,  and  then  the  limitation 
of  the  use  to  him  and  his  son  and  to  their  heirs  cannot 
divest  the  estate,  which  was  vested  in  him  by  the  com- 
mon law,  out  of  him,  and  vest  the  estate  in  him  in 
the  Post,  by  force  of  the  statute,  according  to  the 
limitation  of  the  use.  And  therefore,  as  to  one  moiety, 
the  father  shall  be  in  by  force  of  the  feoffboient  in  the 
Per,  and  the  son  as  to  the  other  moiety  shall  be  in  by 
force  of  the  statute,  according  to  the  limitation  of  the  use 
in  the  Post,  and  by  consequence  they  shall  be  tenants  in 
common.  But  it  was  answered  and  resolved,  that  they 
were  joint  tenants,''  "  for  if  at  the  common  law  A.  had  been 
enfeoffed  to  the  use  of  him  and  B,  and  their  heirs,  although 
that  he  was  only  seised  of  the  land,  the  use  was  jointly  to 
A,  and  B.;  for  a  use  shall  not  be  suspended  or  extinct  by  a 
sole  seisin  or  joint  seisin  of  the  land  "(a).  Several  cases  are 
then  put  in  illustration  of  the  argument ;  and  finally  "  It 
was  resolved,  that  joint  tenants  might  be  seised  to  an  use, 
although  they  come  to  it  at  several  times :  as  if  a  man 
maketh  a  feoffinent  in  fee  to  the  use  of  himself  and  to  such 
a  woman  which  he  shall  after  marry,  for  term  of  their  lives, 
or  in  tail,  or  in  fee  ;  in  this  case,  if  after  he  marrieth  a  wife, 
she  shall  take  jointly  with  him  although  that  they  take  the 
use  at  several  times,  for  they  derive  the  use  out  of  the  same 
fountain  and  freehold,  L  e.,  the  feofl&nent.  So  if  a  disseisin 
be  had  to  the  use  of  two,  and  one  of  them  agreeth  at  one 
time,  and  another  at  another  time,  they  shall  be  joint 
tenants ;  but  otherwise  it  is  of  estates  which  pass  by  the 
(a)  13  Bep.  55. 
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oommon  law ;  and  therefore,  if  a  grant  be  made  by  deed  to 
(me  man  for  term  of  life,  the  remainder  to  the  right  heirs  of 
A.  and  B.  in  fee,  and  A.  hath  issue  and  dieth,  and  after- 
ymis  B.  hath  issue  and  dieth,  and  then  the  tenant  for  life 
dieth,  in  that  case  the  heirs  of  A.  and  B.  are  not  joint 
tenants; " — ^''because,  that  although  the  remainder  be 
limited  by  one  fine,  and  by  joint  words,  yet  because  that  by 
the  death  of  A.  the  remainder  as  to  the  moiety  vested  in 
his  heir,  and  by  the  death  of  B.  the  other  moiety  vested  in 
bJs  heir  at  several  times,  they  cannot  be  joint  tenants.  But 
in  the  case  of  a  use,  the  husband  taketh  all  the  use  in  the 
meantime ;  and  when  he  marrieth,  the  wife  takes  it  by 
force  of  the  feoffinent  and  the  limitation  of  the  use  jointly 
with  him,  for  there  is  not  any  fraction  and  several  vesting 
by  parcels,  as  in  the  other  case,  and  such  is  the  differ* 
enc6"(a).  The  last  observation  would  apply  in  some 
d^iree  to  the  possible  view  which  I  have  suggested  may 
be  taken  of  Woodgate  v.  UmuiUt  the  children  as  they 
come  into  esse  taking  a  contingent  though  transmissible 
right,  as  these  rights  are  now  allowed  to  be. 


/udgmeiU, 


The  doctrine  is  clearly  stated,  and  put  upon  the  ground 
of  intention  in  the  learned  argument  in  Shelley's  case  (6). 
In  that  argument  the  same  instance  is  given  of  a  feoffinent 
in  fee  by  a  man  to  the  use  of  himself  and  any  wife  he  might 
many ;  and  the  argument  proceeds  to  say,  "  and  so  it  is  said 
in  the  book  in  the  case  of  a  devise,  as  if  a  man  devises 
lands  for  life,  the  remainder  in  fee,  and  the  tenant  for  life 
refuses,  yet  the  remainder  is  good.  "And  so  note  that 
the  limitation  in  uses  and  estates  given  by  devises  resemble 
one  another.  So  the  judges  there  took  the  construction  of 
devises  and  of  estates  conveyed  in  use  to  be  all  one,  viz. 
according  to  the  meaning  of  the  parties  "(c).  At  com- 
mon law,  when  the  interest  has  once  vested  in  remain- 
der, it  must  vest  either  wholly  in  one  or  be  taken  in 


(a)  13  Bep.  56,  57. 


(b)  1  Bep.  89. 


(c)  Id.  101. 
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moietieB :  they  must  take  the  entirety  one  way  or  the  other ; 
and  there  is  no  mode^  as  there  is  in  a  use,  of  getting  the 
entirety  into  one,  and  then  taking  it  out  of  him  afterwards 
by  the  springing  use,  as  soon  as  the  cestui  que  use  comes  into 
esse.  Therefore  at  common  law  there  is  no  remedy;  you 
must  once  for  all  see  what  estate  A.^  the  party  in  remainder, 
is  to  take:  that  estate  he  takes  and  will  hold  for  the 
rest  of  his  existence,  there  being  no  uses  declared  by  means 
of  which  any  portion  may  be  taken  out  of  him ;  and  there- 
fore you  have  once  for  all  to  ascertain  whether  he  will  take 
the  whole  or  a  moiety, — ^the  intent  being  that  he  should  take 
the  moiety,  and  not  the  whola  If  he  took  the  whole  it 
would  be  against  the  intent 

The  question  has  been  much  discussed.  Lord  Coke  and  the 
lawyers  of  that  day  rather  seem  to  have  preferred  the  meta- 
physical notion,  that  the  old  use  remained  in  the  husband; 
and  that,  where  there  was  a  conveyance  by  the  husband  cre- 
ating the  new  use,  that  the  old  use  resulted  and  came  into  ex- 
istence at  the  time  that  the  new  use  arosa  Sir  Ed/uxird 
Sugden  says,  it  is  at  this  day  clear,  that  persons  may  take  as 
joint  tenants  by  way  of  use  although  at  different  times  (a). 
In  The  Ewrl  of  Sussex  v.  Temple(b),  HoU,  C.  J.,  says,  «  The 
estate  is  limited  by  way  of  use  to  the  issues  females,  and  is- 
sues females  comprehend  all  issues  females.  Then  the  case 
is,  tenant  for  life,  remainder  to  all  his  issues  females,  &a, 
if  the  tenant  for  life  has  but  one  daughter  she  shaU  have  the 
whole  estate  tail ;  if  he  has  more  daughters,  they  shall  be 
joint  tenants  for  life  with  several  inheritances.  If  the  con- 
tingent remainder  vests  during  the  particular  estate  or 
eo  instomte  that  it  determines,  it  is  enough.  The  case  in 
Co.  Lit!  188.  a.,  of  a  feoffinent  to  the  use  of  himself  for 
Ufe,  and  of  such  wife  as  he  should  afterwards  marry,  and 
then  he  marries,  he  and  his  wife  are  joint  tenants,  which  case 
will  rule  the  case  in  question :  for  it  is  a  joint  claim  by 

(a)  Gilbert  on  Uses,  p.  71,  n.  (10),  3rd  edit.,  1811. 
(6)  1  Ld.  Bajm.  310. 
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the  same  oanyeyanoe  which  makes  joint  tenants,  and  not 
the  time  of  the  vesting/'  "And,"  the  reporter  adds,  "he 
seemed  to  deny  the  case  cited  out  of  Co.  Litt  188.''  But  I 
should  think  it  is  much  more  probable  that  Lord  H6U  took 
the  distinction  between  a  common  law  conveyance  and  a 
conveyance  to  uses,  which  has  always  been  considered  as 
veD  founded  in  law.  In  the  case  oiStraUon  v.  Bes<(a), 
which  was  a  conveyance  to  uses,  Lord  Thurlow  says  dis- 
tinctly, that  "the  vesting  at  different  times  would  not 
prevent  its  being  a  joint  tenancy"  (&).  I  come  lastly  to 
consider  the  case  of  Oatea  d.  HoMerley  v.  Jackson  (c). 
thai  was  a  devise  to  the  testator's  widow  for  life,  and 
after  her  death  to  the  testator's  daughter  laabeUa  and  her 
children,  of  her  body  begotten  or  to  be  b^otten  by  WUUa/m 
her  husband,  and  their  heirs  for  ever.  It  was  held  that  the 
daughter  and  her  children  took  as  joint  tenants,  she  having 
one  child  at  the  time  of  the  devise  and  other  children  sub- 
sequently bom — ^aQ  of  whom  died  in  the  lifetime  of  the 
mother,  who  by  survivorship  therefore  took  the  whole.  That 
case  is  dted  and  approved  by  the  Vice-Chancellor  of 
Englamd  himself  in  Bridge  v.  Yates  ((2).  Mr.  Fearmt  ap- 
parently takes  the  same  view;  for,  referring  to  the  doctrine 
of  Lord  Coht  in  the  case  put  of  the  heirs  of  two  persons 
taking  as  tenants  in  common,  he  says,  ''that  doctrine 
seems  to  be  confined  to  limitations  at  common  law,  and  not 
to  extend  to  estates  raised  by  way  of  use  or  by  devise"(e). 
It  was  indeed  admitted,  in  the  argument  of  this  case,  that 
it  comes  to  this  point, — whether,  in  deciding  the  ques- 
tion, I  am  to  follow  the  law  as  to  uses  and  devises,  or  to 
follow  the  course  of  decisions  on  conveyances  at  common 
law.  I  think  there  can  be  no  question,  that^  with  refer- 
ence to  trusts,  I  ought  to  follow  what  is  said  to  be  the 


1803. 


(a)  2  Bro.  C.  C.  233. 
(6)  Id.  840. 
(c)  %  Str.  1172. 


(cO  12  Sim.  640. 
(«)  Feame,   Cont 
9th  edit. 


Bem.   312, 
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reason  of  the  rule  on  uses  and  devises,  namely  the  intent  of 
the  parties. 

It  was  then  said  by  Mr.  Eddia,  that  the  inclinatioa 
in'  equity  has  been  to  &vour  tenancies  in  common  and 
not  joint  tenancies.  The  Court  has  so  tax  done  this  as 
to  say,  that,  where  it  finds  slight  words  of  intention  of 
severance,  the  course  is  to  act  upon  them;  but  where  the 
words  are  such  as  to  create  a  joint  tenancy,  that  must  be 
taken  to  be  the  real  intent  of  Uie  conveyance,  unless  there 
is  some  distinct  ground  to  prevent  its  operation ;  and  it  does 
not  appear  to  me,  after  those  decisions  on  uses  and  devises, 
that  I  could  possibly  say  that  the  intent  must  not^  with 
regard  to  trusts  of  personal  estate,  be  taken  to  resemble  the 
case  of  uses  and  devisea 

I  fortunately  do  not  rest  upon  my  own  view  with  regard 
to  personal  estate,  for  there  is  a  case  which  Mr.  Lee  has 
referred  me  to,  that  I  had  forgotten,  Mence  v.  BagfAer  (a) 
before  the  Vice-Chancellor  Knight  Bruct.  In  that  case 
the  testatrix's  directions  were  "  My  estate  to  be  sold  to  the 
best  bidder,  and  all  my  lawful  debts  to  be  paid,  and  the 
remainder  for  my  daughter  Sa/rah  Lwrmam,  and  at  her 
decease  to  be  left  to  her  children.'"  It  might  possibly  have 
been  argued  that  there  was  by  the  will  a  power  to  the 
widow  to  appoint  to  the  children.  But  what  the  Vice- 
Chancellor  says  is,  that  he  thought^  that^  but  for  the  words 
"  to  be  left,"  the  case  was  the  same  as  that  put  in  Ca  litt 
188.  a. ;  that  those  words  meant  no  more  than  the  words 
^'  to  remain  **  would  import^  and  that  the  gift  was  one  in 
joint  tenancy;  and  he  added,  that  he  should  have  so  held  if 
the  case  of  Stratton  v.  Best  had  not  existed.  I  have  there- 
fore an  express  decision  of  another  branch  of  the  Court 
upon  the  same  point  It  seems  to  me,  that  the  analogy 
between  the  trust  and  the  use  is  perfect^ — and  that  the 
(a)  4  De  Q.  &  S.  162. 
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trust  is  held  in  one  mass  for  the  benefit  of  all  children  as 
they  oome  into  esse ;  the  whole  class  taking  the  whole  in 
jomt  tenancy,  till  another  individual  comes  into  the  class : 
and  there  is  never  at  any  moment  one  set  of  parties  holding 
(as  might  have  been  the  case  in  Woodgate  v.  Unwin)  a 
vested  interest,  and  the  other  a  contingent  interest  at  the 
same  period  of  time. 
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The  bill  was  dismissed. 


ATTORNEY-GENERAL  v.  EASTLAKK 


AprUMh. 


i  HE  information,  which  was  filed  at  the  relation  of  two  Commiflaioii- 
of  the  ratepayers  of  the  town  of  Plymouih,  against  the  f^nthe'pu^ 
clerk  of  commissioners  appointed  under  a  local  Act^  and  |5^*^'.^n_ 
agamst  such  of  the  commissioners  themselves  as  formed  a  poniion  Aot» 
majority  in  passing  certain  resolutions  of  the  body  which  ^  70)^  \^  ' 
were  complained  of,  stated  the  material  parts  of  the  Act  in  Jj^jjjf  ^ 
question  (5  Geo.  4,  c.  xxii.  Local  and  Personal),  intituled  FtoUament  to 
"An  Act  for  better  paving,  lighting,  cleansing,  watching,  ezoeeding  21. 

in  the  pound 
in  aoT  one  year,  for  paving,  lighting,  watching,  and  improvinff  the  streets  of  a  town,  were,  by 
the  Maniolpal  Corporation  Act,  reliered  of  the  duty  of  watching,  and  were  bv  the  effect  of 
the  same  Act  nrevented  from  levying  rates  of  more  than  1«.  3c£.  in  the  pound  in  any  year: 
—Held,  that  although,  if  the  powers  of  the  commissioners  had  been  sought  to  be  affected 
hj  a  private  Act,  they  might  have  applied  fimda  raised  by  them  under  their  Act  in 
opposing  such  intended  private  Act,  yet  they  could  not  apply  any  suoh  funds  in  soliciting  a 
new  Act  to  obviate  the  consequences  of  the  public  genconJ  Act,  or  to  extend  the  powers 
ohginslly  given  to  them  by  their  local  Act 

By  a  local  Act,  certain  commissioners  were  authorised  to  levy  rates  for  pavings  lighting, 
Witching,  widening,  and  improving  streets  in  a  town: — 

Hdd,  that»  as  the  object  was  beneficial,  not  only  to  the  inhabitants  subjected  to  the  rate^ 
bat  slso  to  all  other  persons  having  occasion  to  visit  or  pass  through  the  town,  the  purpose 
was  publie  and  charitable  within  the  meaning  of  the  Statute  of  Charitable  Uses. 

The  question,  whether  funds  are  dedicated  to  a  charitable  use  withm  the  statute  48 
Bii.  a  4,  depends,  not  on  the  source  firom  which  the  funds  are  derived,  but  on  the  puxpose 
to  which  thflj  ara  to  be  ^>plied. 

Csses  (aa  of  waste)  in  which  delay  in  applying  for  an  ix^unction  may  not  be  deemed  to 
piednde  the  parties  aggrieved  from  obtaining  that  relief  upon  an  interlooutoiy  application. 
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185a        and  improving  the  town  and  borough  of  PVymtyivOi  in  the 
county  of  Devon^  and  for  regulating  the  police  thereof  and 
for  removing  and  preventing  nuisances  and  annoyances 
therein.'^    The  preamble  of  the  Act,  after  reciting  several 
previous  local  Acts,  proceeds,  ''And  whereas,  since   the 
time  of  passing  the  said  Acts,  the  said  town  of  Plymovih 
has  considerably  increased  in  extent  and  population,  and  is 
still  increasing ;  and  whereas  the  powers  and  provisions  of 
the  said  recited  Acts  have  been  found  inadequate  for  the 
several  purposes  thereby  intended :  and  whereas  the  towns 
of  StOTiehotiae  and  Devonport,  and  his  Majesty's  Dockyaid, 
Gun  Wharf,  Boyal  Naval  Hospital,  Royal  Marine  Barracks, 
and  other  public  establishments  are  situate  in  the  imme- 
diate vicinity  of  Plymouth  westward,  on  which  account  and 
to  fjEkdlitate  access  to  the  market  in  the  said  town  of 
Plymouth,  it  would  be  of  great  importance  to  have  safe 
and  convenient  thoroughfEires  in  the  said  town  of  Plymouth 
from  east  to  west:  and  whereas  it  would  be  also  of  great 
general  advantage  and  convenience  to  the  inhabitants  of  the 
said  town  of  PlymoiUh,  and  to  the  public,  if  certain  narrow 
and  incommodious  streets  and  other  public  passages  and 
places  within  the  said  town  were  widened  and  improved, 
and  if  proper  regulations  were  made  and  established  for  the 
police  and  nightly  watch  of  the  said  town,  and  also  for  pre- 
venting encroachments,  nuisances,  and  annoyances  therein, 
and  also  for  the  better  regulating  the  carters,  porters,  and 
draymen  within  the  said  town."    The  Act  then  proceeds  to 
repeal  the  former  Acts ;  and  it  is  thereby,  amongst  other 
things,  enacted,  that  certain  persons  therein  named  and  their 
successors  should  be  and  they  were  thereby  appointed  oom- 
missioners  for  carrying  the  Act  into  execution;  and  (a  105) 
that  for  raising  money  for  answering  and  defraying  the 
expenses  attending  the  obtaining  of  the  said  Act  and  car- 
rying into  execution  the  several  purposes  thereof,  it  should 
be  lawful  for  the  commissioners  or  any  seven  or  more  of 
them,  and   they  were  thereby  empowered,  when  and  so 
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oflea  as  they  should  ihink  neoeesaiy,  at  any  meeting  or 
meetiDgs  to  be  holden  for  that  purpose,  to  order  and  direct 
a  rate  or  rates,  assessment  or  assessments)  to  be  mad^ 
chaxged,  or  levied  upon  the  tenants  or  occupiers,  not  exceed- 
ing two  shillings  in  the  pound  in  any  one  year  on  the  full 
aanaal  value  of  all  houses  and  6ther  buildings  and  ereo- 
tioDS  in  the  town  and  borough  of  Plymouth  (within  certain 
limits  therein  mentioned);  and  that  such  rate  or  rateS) 
assessment  or  assessments  should  be  made  at  any  time  after 
the  passing  of  the  Act^  and  should  be  assessed  and  raised  by 
sach  payments  as  the  commissioners  should  think  fit  and 
direct^  and  should  when  collected  be  paid  to  the  treasurer 
for  the  time  being  of  the  said  commissioners.     And  the  Act 
(&  128)  directed  that  all  the  monies  which  should  be  raised 
by  virtue  of  the  Act  firom  and  by  the  rates  and  assessments 
thereinbefore  authorised  to  be  assessed  and  levied,  and  all 
the  monies  -which  should  be  borrowed  on  mortgage  of  the 
same  rates  and  assessments,  and  all  the  monies  which  are 
therein  directed  to  be  applied  to  the  purposes  of  the  Act  in 
regard  to  the  disposal  of  which  no  specific  directions  are 
therein  given,  should  be  and  the  same  were  thereby  vested 
in  the  commissioners ;   and  that  the  same  should  be  paid, 
apjdied,  and  disposed  of  by  and  under  the  order  of  the  com- 
missioners in  manner  foUovdug  (viz.)  in  paying  and  defray-^ 
ing  the  expenses  of  applying  for  or  incident  to  the  obtaining 
and  passing  of  that  Act^  and  in  paying  off  and  discharging 
all  monies,  debtSj  and  demands  theretofore  borrowed  or 
otherwise  incurred  and  remaining  due  and  owing  by  virtue 
of  the  Acts  thereinbefore  recited,  and  in  or  for  the  paying 
and  defraying  the  charges  and  expenses  of  providing  mate- 
rials for,  and  paving,  stoning,  flagging,  repairing,  amending, 
widening,  fencing,  and  improving  the  streets,  public  quays, 
lanes,  roads,  passages,  market-place  and  other  public  places 
within  the  said  town  and  borough  ;  and  of  the  present  and 
future  tunnels,  gutters,  sinks,  drains,  sewers,  and  water- 
courses in  or  belonging  thereto ;  and  also  in  providing  a 
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1853.  sufficient  number  of  lamp-posts,  lamp-irons,  and  keeping 
the  same  in  repair  from  time  to  time,  and  in  paying  and 
defraying  the  charges  and  expenses  of  lighting,  watching, 
and  regulating  the  same  streets,  public  quays,  lanes,  roads, 
passages,  market-place  and  other  public  places,  in  the  man- 
ner thereby  directed,  and  for  paying  the  purchase  moneys 
for,  and  the  costs,  charges,  and  expenses  of  and  attending  or 
incident  to  the  purchase  of  any  messuages,  houses,  build- 
ings^ walls,  lands,  tenements,  or  hereditaments,  or  any  part 
or  parts  thereof,  which  by  that  Act  are  authorised  to  be 
purchased ;  and  all  other  costs,  charges,  and  expenses  re- 
lating or  incident  to  the  execution  of  that  Act ;  and  the 
powers  and  authorities  thereby  given  to  the  said  commis- 
sioners, and  in  and  for  paying  the  anntial  interest  of  the 
principal  moneys  to  be  borrowed  on  the  credit  of  such  rates 
and  assessments  by  virtue  of  that  Act^  and  in  and  for  paying 
off  the  principal  moneys  to  be  borrowed  as  last  aforesaid ; 
and  in  and  for  carrying  the  intents  and  purposes  of  that 
Act  into  full  and  complete  execution  in  other  respects,  or 
in  and  for  any  of  the  aforesaid  purposes,  and  for  no  other 
use,  intent,  or  purpose  whatsoever. 

Under  this  Act  the  commissioners  proceeded  to  execute 
their  powers;  and  they  for  several  years  carried  on  the  pur- 
poses of  the  Act,  and  from  time  to  time  levied  rates  for 
such  purposes.  The  powers  of  the  commissioners  were  in 
some  degree  abridged  by  the  Municipal  Corporations  Act^ 
(5  &  6  WilL  4,  c.  76,  a  84  (a),)  which  reduced  the  rate  to 

(a)  Sect.  84  enacts,  ''That,  as  church  within  such  borough;  and 

soon   as  constables   shall  have  on  the  day  so  specified  in  sach 

been   appointed   by  the  watch  notice,  somnchofall  Acts  named 

committee  for  any  borough,  a  in  ooujmiction  with  such  borough 

notice,  signed  by  the  mayor  of  in  the  schedule  (R)  to  this  Act 

such  borough,  specifying  the  day  annexed,  and  of  all  Acts  made 

on  which  such  constables  shall  before  the  passing  of  this  Act,  as 

begin  to  act,  shaU  be  fixed  on  the  relates  to  the  appointment,  rega- 

door  of  the  Town-hall  and  every  lation,  powers,  and  duties,  or  to 
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be  levied  by  them  to  an  amount  the  Tn/ixvrnAim  of  which         1853. 
was  not  to  exceed  the  average  of  the  preceding  seven  years 
expenditure  for  purposes  other  than  watching. 

At  a  meeting  of  the  commissioners  on  the  27th  of  Siatemtmi. 
December,  1852,  a  resolution  was  come  to  and  passed  by  a 
majority  of  the  commissioners  present  thereat  which  was 
as  follows : — *^  Resolved,  that  the  usual  and  necessary  peti- 
tion to  Parliament  for  the  proposed  Plymouth  Improvement 
Bill,  in  pursuance  of  the  Standing  Orders  of  Parliament,  be 
now  fflgned.''  And  at  the  same  meeting  the  majority  of  the 
commissioners  passed  a  further  resolution,  that  their 
solicitors  and  surveyor  shoxild  be  authorised  to  take  all 
necessary  proceedings  in  order  to  procure  the  passing  of  the 
said  bill  through  Parliament. 

The  information  stated,  that,  in  pursuance  of  the  said 
resolutions,  a  bill  had  been  introduced  by  or  on  behalf  of  the 
commissioners  in  the  Commons  House  of  Parliament  in  the 
then  present  session,  intituled  **  A  Bill  for  the  Improvement 

the  aaaeflBment  or  oolleetion  of  where  the  amount  of  such  rate, 
any  rate  to  proyide  for  the  ex-  before  the  passing  of  this  Act, 
penaes  of  any  watchmen,  consta-  might  not  exceed  a  given  rate  in 
bles,  patrol,  or  police  for  any  the  poond  on  the  value  of  pro- 
place  situated  within  such  bo-  perty  rateable  thereunto,  the 
rough,  shall  oeaae  and  deter^  rate  ao  to  be  levied  for  such  other 
mine  ;**  and  all  watch-houses,  &a,  purpose  solely  shall  not  exceed 
ahall  be  given  up,  &c.  ''  Pro-  such  proportion  of  the  said  given 
vided,  nevertheless,  that,  in  every  rate  in  the  pound  as  shall  appear 
ease  in  which,  before  the  passing  to  have  been  expended  for  such 
of  this  Act^  a  rate  might  be  levied  purpose  other  than  watching,  by 
ID  any  borough  for  the  purpose  an  account  of  the  average  yearly 
of  watching  conjointly  with  any  expenditure  during  the  last  seven 
other  purpose,  nothing  in  this  years ;  or,  where  such  rate  shall 
Act  contained  shall  be  construed  not  have  been  levied  during  seven 
to  prevent  the  levying  and  collect-  years,  then  during  such  less  num- 
ing  of  such  rate  for  such  other  ber  of  years  as  such  rate  shali 
purpose  solely,  or  to  repeal  the  have  been  levied." 
powers  given  in  any  Act,  so  far  The  Act  5  Geo.  4,  c  xxii.  is 
as  the  same  relate  to  such  other  inserted  in  Schedule  £. 
purpose:  Provided  always,  that 
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1853.  of  the  Borougb  of  FlymouUi  and  for  other  purposes;"  and 
the  short  title  of  which  was,  "  The  Plymouth  Improvement 
Act^  1853  ; "  and  such  bill  was  then  pending  and  in  course 
of  prosecution  through  Parliament  by  the  Defendant 
WiUicum  Eastlake  and  his  co-partners,  the  solicitors  of  the 
commissioners,  and  their  agents,  (the  said  William  East- 
lake  being  also  their  clerk,  in  whose  name  they  were  to  be 
sued  according  to  the  said  Act) ;  and  the  information  stated, 
that  one  of  the  provisions  of  the  said  bill  was,  that,  on  and 
firom  the  commencement  of  the  said  intended  Act,  the  said 
Improvement  Act  (5  Geo.  4,  a  xxiL)  should  be  repealed. 

The  information  stated,  that,  in  consequence  of  such 
resolutions,  divers  preliminary  and  other  expenses  to  a 
considemble  amount  had  already  been  incurred  in  the 
prosecution  of  the  said  bill  in  Parliament,  all  of  which 
expenses  the  said  commissioners  threatened  and  intended 
to  charge  and  pay  upon  and  out  of  the  rate  and  funds 
levied  and  raised,  and  to  be  levied  and  raised,  under 
the  said  Act,  5  Geo.  4,  c.  xxiL;  and  in  particular  that 
their  treasurer  had,  by  their  direction,  out  of  the  moneys 
arising  from  the  said  rates,  paid  considerable  sums, 
among  others  as  therein  mentioned,  towards  such  prelimi- 
nary expenses. 

The  information  alleged  that  all  such  payments  were 
contrary  to  the  provisions  of  the  said  Act,  and  were  illegal 
and  improper,  and  a  misappropriation  of  the  funds  and  rates 
levied  under  the  said  Act ;  and  it  prayed  that  the  commis- 
sioners, their  treasurer,  clerks,  solicitors,  and  agents  might 
be  restrained  by  injunction  from  paying  or  expending  any 
monies,  being  part  of  or  arising  from  or  out  of  the  rates 
levied  or  to  be  levied  tmdor  the  said  Act,  for,  towards,  or  io 
respect  of  any  costs,  charges,  and  expenses  whatsoever 
incurred  or  to  be  incurred  in  or  about  the  preparing,  pro- 
moting, or  prosecuting  of  the  said  bill  in  Parliament ;  and 
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that  the  Defeudants,  the  commissioners,  as  such  commis-         la'va 
sioners,  might  be  restrained  by  injunction  from  further      Att.Oen. 
prosecuting  or  promoting  the  said  bill     The  information     ^    ^• 
also  prayed  an  account  of  the  moneys  so  alleged  to  be  im- 
properly applied;  and  that  the  Defendants,  or  such  of  them 
as  were  present  when  such  orders  of  payment  were  made, 
should  repay  the  sums  so  applied. 

On  the  part  of  the  Defendants,  for  the  purpose  of  shewing 
the  propriety  and  necessity  of  the  proceedings  they  had 
adopted  to  procure  a  new  Act,  it  was  shewn,  that,  although 
they  were  authorised  by  the  Act  54  Geo.  4,  c  xxii.  to  levy  two 
shillings  in  the  pound  in  the  year  on  the  rental  of  property 
situated  within  the  limits  therein  mentioned,  they  had  not, 
until  the  year  1835,  when  the  Municipal  Corporation  Act 
(5  &  6  WilL  4,  a  76,)  passed,  levied  more  than  one  shilling 
and  sixpence  in  the  pound  in  the  year;  and  by  the  Municipal 
Corporation  Act  (&  84),  the  watching  of  the  town  being 
transferred  from  the  commissioners  to  the  town  council, 
and  the  future  rating  of  the  town  under  the  Act  5  Qeo.  4, 
c.  xxii,  being  limited  to  the  average  of  the  preceding  seven 
years,  such  rating  was  in  effect  reduced  to  a  maximum  of 
one  shilling  and  threepence  in  the  pound. 

It  was  further  shewn,  on  the  part  of  the  Defendants,  that 
the  population  of  Plymouth,  which  by  the  census  of  1821, — 
three  years  before  the  passing  of  the  Act  5  Geo.  4,  c.  xxii., — 
was  21,591,  had,  at  the  census  of  1851,  increased  to  52,223; 
that  the  necessity  of  providing  for  the  paving,  hghting,  and 
improving  the  numerous  localities,  which  had  become 
densely  populated  since  the  passing  of  the  Act,  and  the 
exigencies  of  the  older  parts  of  the  town,  had  pressed  very 
heavily  on  their  available  funds ;  and  that  since  the  passing 
of  the  Municipal  Corporation  Act  their  restricted  powers 
did  not  enable  them  to  raise  sufficient  funds  for  the  objects 
wbch  they  had  to  accomplish.    The  affidavits  on  behalf  of 
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the  DefendaDts  also  stated  that  the  drainage  of  the  town 
was  so  defective  that  the  health  of  the  inhabitants  was 
seriously  prejudiced ;  that  an  excess  in  the  mortality  of 
Plymouth  had  at  length  caused  the  Board  of  Health  to 
institute  an  inquiry  into  the  sanitary  condition  of  the  town ; 
and  that  the  Act  of  the  5  Qeo.  4,  c.  xxiL,  containing  no  com- 
pulsory powers  for  drainage  or  sewerage, — several  com- 
mittees had  been  appointed  by  the  inhabitants^  the  town 
council,  and  the  commissioners  imder  the  Act^ — ^which 
committees  had  jointly  recommended  that  application 
should  be  made  to  Parliament  to  extend  and  amend  the  Act 
of  the  5  Geo.  4,  &  xxil 


In  explanation  of  the  opposition  with  which  the  proposed 
measure  had  subsequently  met,  the  affidavits  stated  that 
the  town  council  of  Plymouth  was  at  the  same  time  pro- 
secuting in  Parliament  a  "  Water  Works''  Bill;  that  the 
rates  thereby  proposed  to  be  levied  were  originally  high, 
and  were  afterwards  modified,  but  the  bill  had  caused  con- 
siderable excitement  and  opposition;  and  the  two  bills, 
though  contemplating  totally  diflferent  objects,  and  being  ap- 
plied for  by  entirely  distinct  bodies,  were  confoimded  to- 
gether and  treated  as  identical  by  many  of  the  ratepayers, 
numbers  of  whom  had  petitioned  against  the  improvement 
bill,  under  an  impression  that  they  were  petitioning  against 
the  water-works  bill. 

The  relators  moved  for  the  injunction. 


Argument. 


Mr.  Follett  and  Mr.  J.  H,  Palmer,  for  the  motion,  relied 
on  the  AUomey^eneral  v.  Aridrewa  (a) ;  and  contended, 
that,  wherever  the  purposes  of  the  fund,  however  created, 
are  public  or  charitable,  the  Attorney-General  may  inter- 
pose by  information  to  rectify  its  improper  application: 

(a)  2  M*N.  &  G.  225. 
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itt()rii«y-Gcnemiv.O'omptoii(a).  In  The Attomey-Oeneral  ,  IB6Z, 
V.  The  Ouardia/ns  of  the  Poor  of  Southcmipton  (6),  the 
Defendants  had  fcdled  in  passing  through  the  House  of 
Conunons  a  bill  which  they  had  sought  for  rating  the 
owners  of  small  tenements^  and  were  restrained  from  pay- 
ing out  of  the  poors-rate  the  expenses  they  had  incurred ; 
and  in  The  AUomey^eneral  v.  The  Corporation  of 
l!foruneh(c),  the  Court  adverted  to  the  point  that  the 
corporation,  being  trustees,  ought  not  to  have  made  an  ap- 
plication to  Parliament^  of  doubtful  result,  without  the  leave 
of  the  Court  In  the  present  case  the  purposes  of  the  fund 
were  clearly  of  a  public  and  charitable  nature:  The 
AUomeif-Oeneral  v.  Brown  (d),  The  Attomey^eneral  v. 
Hediaie),  The  Attomey^eneral  v.  The  Mayor,  Sc,  of 
DMi/nif). 

Mr.  BcU  and  Mr.  Kvnglake,  for  the  Defendants  the 
commissioners,  contended,  firsts  that  the  funds  in  question 
were  not  derived  frx>m  any  source  which  conferred  upon 
them  the  character  of  charity,  or  affected  the  Defendants 
with  any  charitable  trust :  Attorney- General  v.  Hedis  (e). 
The  Attomey-Qeneral  was  not  therefore  entitled  to  sue  on 
the  public  behalf, — ^nor  had  the  Court  jurisdiction  to  inter- 
fere. Secondly,  the  application  of  the  funds  for  the  purpose 
of  obtaining  a  new  Act  to  extend  the  powers  of  the  former 
Act  was  perfectly  justifiable.  It  would  be  unreasonable  to 
say,  that,  the  commissioners,  having  certain  duties  to  per- 
form, knowing  what  those  duties  were,  and  finding  an  ob- 
stacle in  the  way  of  their  performance,  were,  not  merely  at 
liberty,  but  bound,  to  take  every  legitimate  step  to  remove 
the  obstacle  out  of  their  way :  The  King  v.  The  Comm/ia^ 
eumers  of  Seiuers  in  the  Tower  Hawleta  (g).     The  pro- 

(a)lY.&aC.C.417.  (e)  2  a  &  S.  77. 

{*)  17  Sim.  6-  (/)  1  Bligh,  N.  S.  312. 

(c)  16  Id.  226.  (g)  1  B.  &  Ad.  232,  239. 
id)  I  Swanst  265. 


214 


186a 


AfffumenL 


CASES  IN  CHANCEUY. 

posed  measure,  moreover,  was  only  defensive,  for  it  was  to 
recover  that  which  the  Municipal  Corporation  Act  had  in 
effect  taken  away.  It  was  no  more  than  opposing  the 
consequences  of  that  Act;  and,  to  oppose  a  measure  affecting 
the  rights  with  which  they  were  invested,  had  by  decision 
been  held  to  be  within  the  compass  of  their  authority: 
Bright  v.  NorUt{a).  The  case  of  Parker  v.  Ths  Dun 
ffavigoMon  Company  (]b)  was  also  cited,  on  the  point 
that  the  case  was  not  one  in  which  the  Court  woxild  inter- 
fere. Lastly,  it  was  contended,  that  the  application  for  the 
injunction  was  made  after  expenses  had  been  incurred  in 
proceedings,  of  which  su£Scient  notice  had  been  given,  and 
that  the  Court  would  not  therefore  interfere  upon  an  inter- 
locutory application. 


Mr.  W.  M,  Jamss  and  Mr.  Hodgson  for  the  Defendant 
Eastlake. 


/ndgfMtU.      ViCB-CHANCELLOR  : — 

This  case  seems  to  me  to  be  so  entirely  concluded  by 
authority,  that  it  is  impossible  for  me  to  say  that  the 
Attorney-General  is  not  entitled  to  the  injunction  which  is 
fksked. 


Three  points  have  been  raised : — ^The  fiirst,  which  is  in  it- 
self of  considerable  importance,  is,  whether  it  is  com- 
petent to  the  Attorney-General,  in  a  suit  of  this  descrip- 
tion, and  a  special  matter  of  this  kind,  to  apply,  on 
behalf  of  the  public,  to  restrain  the  application  of  funds 
in  the  hands  of  commissioners,  raised  simply  by  a 
tax  on  a  portion  of  the  community,  namely,  the  popula- 
tion  of  Plymouth,  to   purposes  which,  upon   this  view 


(d)  2  PhU.  216. 


(h)  2  De  G.  &  S.  192. 
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of  the  case,  I  must  asmime  to  be  contrary  to  the  purposes  1853. 
of  the  Act  That  is  the  first  point  raised.  Secondly, — 
assuming  I  should  be  against  the  Defendants  on  that  view, 
and  Uiat  the  Attorney-General  is  entitled  to  maintain  the 
suit,  supposdng  tbe  funds  to  be  improperly  applied, — then 
they  say,  that  the  funds  are  not  improperly  applied,  regard 
being  had  to  the  special  provisions  of  the  128th  section  of 
their  Act,  which  I  shall  refer  to  presently.  And  thirdly,  it 
is  urged,  that  the  application  has  been  made  at  such  a  late 
stage,  that  it  is  not  right  for  the  Court  to  interfere  sum- 
marily by  injunction;  but  that  the  whole  matter  ought  to 
wait  imtil  it  is  disposed  of  at  the  hearing,  because  they  say 
DO  allegation  is  made  that  there  will  be  any  danger  or  loss 
to  the  fund,  in  case  it  should  be  foimd  by  the  Court  to  have 
been  misapplied 

Now,  with  regard  to  the  first  point,  the  whole  of  the  ar- 
gument^  in  fact^  rests  on  Sir  John  Leach's  language  in 
AUomey-OeTieral  v.  Hed4s  (a).  Sir  John  Leaeh  had  ar- 
gued the  case  of  The  Attomey-Gefneral  v.  Brown  (b),  no 
doubt  most  ably,  in  support  of  the  demurrer  to  the  in- 
formation and  bill  in  that  case;  and  the  point  he  urged 
there  was»  that  the  Attorney-General  was  not  the  proper 
p^son  to  represent  the  fund  in  question  in  that  suit;  that 
it  was  not  a  fund  given  for  a  charitable  purpose,  or  if  it 
was  a  fund  for  a  charitable  purpose,  or  for  a  public  purpose 
which  might  be  considered  charitable,  if  a  gift  had  been 
made  for  that  particular  purpose,  yet  that  it  was  not  to  be 
considered  charitable,  when  it  had  been  raised,  in  fact,  by 
taxation  on  various  inhabitants  of  the  town.  There  hap- 
pened to  be  in  that  case  two  things, — an  imposition  by  the 
legislature  of  a  general  tax  on  coaLsf,  for  the  purpose  of  im- 
proving the  defences,  against  the  sea  and  against  enemies, 
of  the  town  of  Brighton;  and  there  was  also  a  power  to  the 
commissioners  to  raise  money  by  taxation  of  the  inhabitants 
(a)  2  a  &  S.  77.  {h)  1  Swanst  26«. 
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1 853.  of  Brighton;  and  no  doubt  the  observations  of  Lord  Eldon 
in  that  case  in  some  degree  turned  upon  the  &ct  of  there 
having  been  what  he  called  a  concession  by  Parliament  of 
the  tax  on  coals,  for  the  purpose  of  parties  who  were  not 
able  to  protect  and  defend  themselves  Those  observations 
fell  from  Lord  Eldon  in  2%6  Attomey^eTieral  v.  Brown^a), 
and  seem  to  have  been  the  foundation  for  the  distinction 
drawn  by  Sir  John  Leach  in  The  AUorTtey-Oeneral  v. 
HeeJ/U:  but  Lord  Eldon  went  on  further  to  say,  that,  in 
that  caue,  he  had  not  the  slightest  doubt  that  objects  of  that 
description,  protecting  the  town  fix>m  the  sea^  and  improv- 
ing its  groyns  and  other  objects  of  that  kind,  for  the  general 
benefit  of  the  town,  were  in  themselves  not  only  public 
trusts,  but  what  might  be  called  charitable  trusts,  within 
the  statute  of  Elizabeth.  Neither  is  it  here  contended  by 
anybody,  that  a  gift  for  the  purpose  of  lighting  or  paving 
PlymoiUh,  or  still  more  for  the  benefit  of  objects  which  are 
recited  in  the  preamble  of  the  Act: — "  for  the  benefit  of  the 
Oun  Wharf,  the  Royal  Naval  Hospital,  the  Royal  Marine 
Barracks,  and  other  public  establishments,^'  would  not  be  a 
gift  for  charitable  purposes  within  the  statute.  The  dis- 
tinction which  Mr.  RoU  drew  was  that  taken  in  The 
Attomey-Oeneral  v.  Hedis,  in  which  Sir  John  Leaehy  after 
observing,  that  not  only  the  particular,  public,  or  general 
purposes  expressed  in  the  statute  of  Elizabeth  are  charitable, 
but  that  all  other  legal,  public,  or  general  purposes  are 
within  the  equity  of  the  statute,  proceeds  to  say,  that  **  it  is 
the  source  from  whence  the  funds  are  derived,  and  not  the 
mere  purposes  to  which  they  are  dedicated,  which  constitutes 
the  use  charitable ''  (6).  That  is  the  distinction  which  is 
taken.  If  you  find  a  gift  fix)m  an  individual,  orthe  Crown, 
or  the  Legislature,  of  a  sum  of  money  for  a  purpose  which 
is  a  charitable  purpose,  that  is  a  charitable  trust  to  all  in- 
tents and  purposes;  but  if  you  raise  money  for  a  purpose 

(a)  1  Swanst.  30],  302.  (6)  2  S.  &  8.  77 
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which  in  itself  might  be  a  charitable  purpose,  by  taxation      ^  ^^^' 

from  the  veiy  persons  (for  that  was  the  object  and  gist  of 

his  observation,)  that  would  be  benefited  by  that  which 

would  be  a   charity   if   it  was  a  gift  from   another — ^if     /,,ZjJ|L| 

you  raise  it  by  taxation  from  those  parties^  then  you  are 

only  taxing  those  parties  to  do  good  to  themselves.     It 

amounts  to  that^  although  Sir  John  Leach  does  not  say  so 

in  words, — it  is  in  fact, — ^that  the  parties  are  subscribing  in 

a  particular  manner  and  form  for  their  own  individual 

benefit 

After  the  decision  in  iiieAttomey-Oeneral  v.  HeeUe,  the 
question  came  before  the  House  of  Lords  in  the  case  of  The 
AUomey-Oeneral  v.  Hie  Mayor  Jkc.  ofDublvn(a),  a  case  as 
analogous  to  that  which  is  now  before  me  as  can  be  con- 
ceived. The  corporation  of  Ihiblm  had  taken  on  them- 
selves to  supply  that  city  with  water,  which  was  found  to 
involve  a  greater  expense  than  the  inhabitants  were  willing 
voluntarily  to  defray ;  and  the  consequence  was»  that  they 
obtained  an  Act  of  Parliament,  which  enabled  them  to  tax 
the  owners  or  occupiers  of  houses  in  Dubli/n,  for  supplying 
themselves  with  water,  a  service  which  was  for  their  own 
benefit;  and  it  directed,  amongst  other  things,  that  the 
commissioners,  who  were  to  receive  that  money,  (the  corpo- 
ration in  this  case  fulfilled  the  office  of  commissioners),  the 
parties  who  received  the  money,  were  annually  to  render  to 
the  Lord  Lieutenant  accounts  of  the  moneys  they  received 
and  expended,  and  which  accounts  he  was  to  lay  before 
Parliament.  An  information  was  filed  against  the  corpora- 
tion, insisting  that  they  had  improperly  applied  large  sums 
of  money  raised  under  these  powers,  and  praying  that  the 
corporation  might  be  declared  trustees  of  the  rates  and 
rents  referred  to,  and  that  the.  funds  alleged  to  have  been 
improperly  applied  might  be  replaced     The  corporation,  by 

(a)  1  Bligh,  N.  S.  312. 
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1853.  their  answer^  Bald  that  their  accounts  had  been  submitted  to 
the  control  and  inspection  of  the  commissioners  for  audit- 
ing public  accounts,  as  they  believed  by  direction  of  the 
Lord  Lieutenant;  and  the  corporation  denied  the  jurisdic- 
tion of  the  Court  of  Chanceiy  on  the  subject  The  report 
states,  that,  at  the  hearing  of  the  cause,  the  respondents, 
that  is,  the  corporation,  having  by  their  counsel  insisted  that 
they  were  not  trustees  of  the  rates,  and  that  the  uses  for 
which  the  same  were  granted  were  not  charitable  in  their 
nature,  the  Court  dismissed  the  information,  with  costs,  on 
the  ground  of  its  want  of  jurisdiction  (a).  The  case  came 
before  the  House  of  Lords  on  appeal  from  this  decision.  It 
was,  upon  appeal,  held  clearly  that  the  jurisdiction  of  the 
Court  of  Chancery  could  not  be  ousted  by  the  mere  £eu^  of 
its  being  directed  by  the  Act,  that  there  should  be  other 
parties  to  whom  the  commissioners  were  to  accoimt  (6);  but 
Lord  Eldon  and  Lord  Redeadale,  who  delivered  the  judg- 
ment of  the  House,  throughout  adverted  to  and  considered 
the  cases  of  The  AtUymey-OeneraZ  v.  Hedis  and  T?ie 
AUomey-Oeneral  v.  Brown.  Lord  Eldon,  first,  during  the 
argument  observes,  that  ho  thought  that  the  duties  which 
were  the  subject  of  the  suit  in  The  Attomey-Oeneral  v. 
Brown,  were  a  gift  to  a  charitable  use,  although  the  judg- 
ment rested  on  other  grounds  (c).  He  then  remarks,  "  The 
case  of  The  AUomey-GeTieral  v.  Hedia  weakens  the  au- 
thority of  The  Attomey-Oeneral  v.  Brown,  because  much 
of  the  doctrine  of  the  Vice-OhanceUor  in  the  former  case  is 
not  reconcileable  with  the  principle  of  the  decision  of  The 
Attomey-Qeneral  v.  Brown  (d);  and  again,  at  the  final 
delivery  of  the  judgment  of  the  House,  Lord  Eldon  says, 
**  When  this  case  was  argued  at  the  bar,  two  cases  were 
cited  which  had  been  heard  in  the  Court  of  Chancery  in 
Englcmd,  one  before  myself,  the  case  of  The  Attorney- 
General  v.  Brown,  and  another  I  believe  by  the  present 

(a)  1  Bligh,  N.  &  330.  (e)  Id.  334. 

(b)  Id.  333,  336.  (d)  Id.  335. 
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Master  of  the  Rolls,  The  Attomey-Oeneral  v.  Ueelis;  and 
it  is  bat  fit  to  state,  that,  although  I  was  of  opinion  in  that 
case  of  The  AtUymey-Oeneral  v.  Brown,  that  the  purpose 
for  which  certain  toUs  were  appropriated  was  a  purpose 
that  made  the  establishment  of  those  tolls  an  establishment 
for  a  charitable  use ;  I  was  of  opinion  it  was  not  necessary 
it  should  be  charitable,  to  give  the  Court  of  Chancery 
jurisdiction  upon  the  subject  But  my  judgment  in  that 
case  proceeded  upon  this  ground,  that  the  Court  had  juris- 
diction to  call  upon  persons  intrusted  with  the  application 
of  those  tolls,  which  were  granted  for  the  purpose  of  sup- 
porting banks,  to  protect  the  land  from  the  inroads  of 
the  sea.  I  thought  that  the  Court  of  Chancery  had  a 
light  to  direct  an  account  of  those  tolls  to  be  taken.  The 
authority  of  that  case  is  considerably  weakened  by  the 
opinion  given  by  the  present  Master  of  the  Bolls,  then 
Vtee-ChcmceUoT,  in  the  case  of  The  Attorriey^jfeneral 
V.  HeeUa,  inasmuch  as  the  reasons  on  which  he  proceeded 
were  considerably  different  from  those  on  which  the  judg- 
ment was  founded,  which  I  thought  myself  bound  to  give 
in  the  prior  case  of  The  Attomey-Oeneral  v.  Brown  (a)." 

Now,  it  is  material  to  look  at  the  two  cases  thus  distin- 
guished from  each  other,  for  the  purpose  of  seeing  what  is 
the  difference  between  them.  It  is  dear,  that  both  of  the 
learned  Judges  came  to  the  conclusion  that  the  cases  of 
tolls  and  rates  then  before  them,  were  cases  of  charitable 
use.  Lord  Eldon,  in  The  AUomey-Oeneral  v.  Brown, 
says,  "  Supposing  the  case  rested  on  this,  one  great  ques- 
tion is,  whether  this  Act  of  Parliament,  in  respect  of  the 
coal  duty,  would  create  a  charitable  use  ?  It  seems  to  have 
been  considered,  that,  because  the  duty  was  given  by  Act  of 
Parliament,  it  could  not  be  a  charitable  use.  If  authority 
was  wanted  upon  that  subject^  it  would  be  enough,  for  my 

(a)  1  BUgh,  N.  S.,  334. 
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business  to-day,  to  refer  to  the  passage  cited  from  Dvke^s 
Exposition  of  the  Statute  otEUzcibeih.  After  the  fire  of 
LondaUt  when  Acts  of  Parliament  imposed  a  duty  on  coal 
imported  into  the  city  or  river,  among  other  purposes,  for  re- 
building St.  PauVa  Uhurch,  beyond  doubt  that  was  a  charit- 
able use  (a).  Money  given  by  a  private  donor  for  repairing 
a  church  or  chapel  is  a  charitable  use;  and,  if  this  is  law, 
there  is  no  reason  why  money  given  to  the  public,  if  it  is 
applied  to  a  charitable  purpose,  should  not  be  equally 
within  the  statute  of  Elizaheth  (6).  He  says  again, — "  I 
confess,  therefore,  that,  unless  I  hear  more  to  convince  me 
of  the  contrary,  in  my  opinion  this  is  a  charitable  use  within 
the  statute  of  Elizaheth  (c),"  And,  in  finally  giving  his 
judgment  on  the  case  at  a  subsequent  period,  referring  to 
the  passage.  Lord  Eldan  said, — "  I  believe  that  the  passage 
cited  [from  Duke]  was  a  construction  of  the  Act  by  the  very 
individual  who  drew  ii  The  question  comes  to  this,  whe- 
ther here  is  a  charitable  use;  a  grant  within  the  terms  of 
the  statute  of  Elizabethl  If  it  is,  cadet  quoBsfno.  On  the 
words  of  the  statute  the  following  commentary  is  extracted 
from  the  readbgs  of  Sir  Francis  Moor: — ^^  Ports  and 
havens;  such  only  as  tend  to  safety  of  ships  of  sail,  not 
other  vessels ;  and  creeks  for  harbour,  which  are  implied 
to  find  lights  to  guide  ships  into  the  haven,  is  a  charitable 
use  within  these  words.  An  imposition  granted  upon  com- 
modities imported  or  transported,  to  be  employed  upon 
repair  of  ports  or  havens,  where  they  shall  land,  is  a 
charitable  use,  and  within  this  statuta'  I  should  be  ^ad 
to  know  whether  an  impost  in  aid  of  the  poor  inhabitants 
of  Brighton,  to  repair  grojrns  for  the  preservation  of  the 
town,  and  enabling  ships  to  land  goods  there,  is  not  within 
the  terms  of  this  construction  of  the  statute?  I  have  heard 
nothing  which  prevents  my  concurring  in  the  opinion  that 

(a)  19  Car.  2,  c.  3;  22  Car.  2,      c  22. 
c  11 ;  1  Jac.  2,  c.  15;  8  Will.  3,         (b)  1  Swanst.  297. 
c.  14;  I  Ann.  st  2,  c.  12;  9  Ann.         {e)  Id.  299. 
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a  parliamentary  grants  destined  to  such  purposes,  is  a  gift  ^^^^^ 
to  charitable  usea  If  that  doctrine  is  to  be  contradicted, 
it  must  be  done  by  higher  authority  than  mine  (a)."  Now, 
Sir  John  Leach,  in  the  Attomey-Oeneral  v.  Hedis,  says,  juo^gnt 
'I  am  of  opinion  that  funds  supplied  from  the  gift  of  the 
Crown,  or  from  the  gift  of  the  Legislature,  or  from  private 
gifii.,  for  any  legal,  public,  or  general  purpose,  are  charitable 
funds  to  be  administered  by  Courts  of  equity.  It  is  not 
roaterial  that  the  particular,  public,  or  general  purpose  is 
not  expressed  in  the  statute  of  SUzabeth,  all  other  legal, 
public,  or  general  purposes  being  within  the  equity  of  that 
statute  (&);"  and  he  cites  cases  illustrative  of  that  proposi- 
tion. He  then  proceeds  to  add, — *'  I  am  of  opinion,  that  it 
is  the  source  from  whence  the  funds  are  derived,  and  not  the 
more  purpose  to  which  they  are  dedicated,  which  constitutes 
the  use  charitable,  and  that  funds  derived  from  the  gift  of 
the  Crown,  or  the  gift  of  the  Legislature,  or  from  private 
gift,  for  paving,  lighting,  cleansing,  and  improving  a  town, 
are,  within  the  eqtdty  of  the  statute  of  Elizabeth,  charitable 
funds  to  be  administered  by  this  Court  But  where  an  Act 
of  Parliament  passes  for  paving,  lighting,  cleansing,  and  im- 
proving a  town,  to  be  paid  for  wholly  by  rates  or  assess- 
ments to  be  levied  upon  the  inhabitants  of  that  town,  the 
funds  so  raised,  being  in  no  sense  derived  from  bounty  or 
charity,  in  the  most  extensive  sense  of  that  word,  are  not 
charitable  funds  to  be  administered  by  this  Court(c)/'  The 
difference  of  reasoning  to  which  the  remarks  of  Lord  Eldcm 
in  The  Attomey-Oeneral  v.  The  Corporation  ofDvhUri,  ap- 
ply, consists  in  the  distinction  taken  by  Sir  John  Leach, 
that  you  are  to  look  at  the  source  from  which  the  funds 
proceed,  and  not  merely  to  their  object.  However,  Lord 
Eldom,  in  the  case  o{  The  Attomey-OeTieral  v.  The  Gorporar- 
tion  of  DvhLva,  adheres  distinctly  to  the  view  which  he 

(a)  1  Swanst.  307.  (6)  2  S.  &  S.  76. 

(c)  Id.  77. 
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had  taken  in  the  earlier  case;  and  there  can  be  no  doubt 
that  the  conclusion  of  the  House  of  Lords  was»  that  the 
mode  in  which  the  rate  was  levied  was  not  to  be  looked  at, 
but  the  purpose  to  which  it  was  to  be  applied;  and  I  ap- 
prehend the  purpose  must  be  the  real  criterion.  If  a  num- 
ber of  persons  assemble  together  to  make  a  square,  as  sug- 
gested by  Mr.  RoU,  or  to  allot  a  portion  of  building  ground^ 
belonging  to  themselves  in  any  particular  manner,  then  if, 
to  obviate  the  difficulty  of  raising  or  collecting  subscriptions 
to  the  square,  they  apply  for  and  obtain  an  Act  of  Parlia- 
ment, giving  the  power  of  levying  on  every  person  inhabit- 
ing the  houses  which  are  about  to  be  built  on  their  own  pro- 
perty, and  thus  compelling  them  to  contribute  and  pay  rates 
towards  the  maintenance  and  improvement  of  that  property 
into  whatever  hands  it  may  pass,  the  piupose  is  a  distinct 
private  purpose  for  the  exclusive  benefit  of  those  individuals 
who  are  dealing  with  their  own  property,  or  those  who  may 
subsequently  acquire  interests  under  them.  But  when  you 
come  to  the  purpose  of  paving  and  lighting  a  town,  which 
is  for  the  benefit  of  all  the  inhabitants, — for  the  benefit  of  the 
poor  inhabitants  who  walk  through  the  streets,  and  of  others 
who  may  resort  there  from  all  the  neighbourhood, — ^persons 
who  drive  their  carts  and  waggons  through  the  streets,  in- 
cluding the  mail  coaches  or  other  vehicles  that  have  to  pass 
through  the  town,  and  in  fact  every  class  of  the  Queen  s 
subjects, — one  does  not  need  then  to  look  at  this  recital,  by 
which  we  are  told,  that  amongst  other  things  there  will  be 
benefited  the  Royal  Naval  Hospital^  the  Royal  Marhie 
Barracks^  and  other  public  establishments.  It  is  sufficient 
to  say,  it  is  a  large  and  general  purpose  for  this  town,  al- 
though not  beyond  the  limits  of  the  town,  and  that,  for  that 
purpose,  certain  moneys  are  to  be  levied.  I  cannot  see  that 
the  source  from  which  those  moneys  are  here  derived,  name- 
ly, from  taxation,  can  make  any  difference  as  to  the  charita- 
ble or  public  nature,  and  which  would  be  attributable  to  the 
funds  if  they  proceeded  from  a  more  limited  sphere  of 
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bounty;  and,  if  there  be  no  distinction  on  that  ground,  the 

Attomey-Geneial  is  the  proper  person  to  represent  those 

who  are  interested  in  that  general  and  public  or  charitable     ^x^tLkm, 

purpose. 


Judgwunt. 


It  is  then  observed,  that  the  proceeding  in  Tfie  Attorney- 
Oenercd  v.  The  Corporation  of  DvMvti  was  by  information 
and  bilL  It  does  not  appear  to  me  to  be  necessary  that 
th^e  should  be  a  bill  in  respect  of  those  ratea  No  person 
can  say  that  any  given  individual  could  be  entitled  to  have 
the  rates  refunded.  What  is  said  is  this : — ^the  Attorney- 
General  comes  here  to  protect  this  fund.  He  says : — I 
represent  the  public  in  respect  of  a  fund  which  by  law  is 
applicable  to  the  public  purpose  of  lighting  and  paving,  and 
keeping  up  the  other  objects  mentioned  in  this  bill,  which 
ought  to  be  maintained, — ^that  is  a  strictly  charitable  use  in 
every  sense  which  the  Court  would  protect, — and  I  insist 
on  having  no  portion  of  that  fund  diverted  for  any  other 
purpose. 

The  next  question  then  is,  whether  the  fund  is  now  pro- 
posed to  be  diverted  from  the  purposes  sanctioned  by  the 
Act  ?  That  is  also  concluded  by  authority.  Any  distinc- 
tion to  be  drawn  between  The  Attomey-Oeneral  v. 
And/rew{a)  and  this  case  would  be  too  fine;  and  I  should 
not  be  acting  with  that  discretion  which  I  think  ought  to 
guide  every  judge,  whatever  may  be  his  own  views,  if  I 
attempted  to  escape  from  such  conclusion  by  refined  dis- 
tinctions of  that  description.  I  confess,  that>  before  that 
case  was  decided,  it  might  have  seemed  reasonable  that 
the  course  should  be  pursued  which  has  been  uniformly 
pursued,  I  believe, ,  by  every  public  body  that  has  had 
funds  given  to  them  for  certain  public  purposes, — such 
as  paving  and  lighting,  namely, — ^that  if  they  find  bona  fide 

(a)  2  M*N.  &  G.  225. 
VOL  XI.  Q  H.  W. 
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and  in  the  fiur  exerdae  of  their  discietioDy  they  being  the 
parties  authorised  to  administer  the  fund,  that  there  is  a 
slip  in  their  Act,  or  if  from  any  other  reason  they  find  it 
necessary  to  apply  to  Parliament  again,  it  might  ihen-£airly 
be  considered  that  they  are  rightly  acting  in  so  carrying 
into  effect  the  original  purpose  designed  by  the  Act  under 
which  they  are  constituted  Mr.  Ja/mes  put  the  case  of  a 
mistake  or  omission  of  a  piece  of  land  firom  a  schedule,  or  of 
some  other  possible  error.  I  have  known  such  a  case  occur 
as  the  word  "  not "  having  been  found  in  the  wrong  place  in 
an  Act  of  Parliament,  and  of  another  Act  being  necessary  to 
get  rid  of  it ;  and  it  would  seem  strange  to  say  in  such  a 
case,  that  you  were  so  strictly  tied  down  by  general  terms  to 
the  application  of  money  in  the  way  specified  by  the  Act 
in  question,  as  to  be  unable  to  go  to  parliament  for  the 
supply  of  a  manifest  defect  But  it  can  only  be  remedied 
hereafter  by  taking  care  to  put  in  a  special  provision  that 
the  moneys  may  be  applied  in  some  manner  for  the  purpose 
of  obtaining  a  future  Act  of  Parliament,  if  necessary.  Inde- 
pendently of  decision,  I  cannot  but  say  that  one  might  have 
thought^  that,  looking  on  the  parties  as  trustees  bona  fide 
carrying  into  effect  the  general  purposes  of  their  Act,  they 
would  be  as  well  justified  as  charity  trustees  would  be 
in  seeking  to  carry  into  effect  a  new  scheme,  where  a 
new  scheme  was  wanted ;  however,  it  is  now  settled  by 
authority,  and  it  is  quite  impossible  for  me  to  entertain 
judicially  any  other  opinion  tlian  that  which  has  been 
expressed  by  the  other  decisions,  that  you  must  look  to  the 
clauses  in  the  Act,  and  that  you  cannot  go  out  of  those  dis- 
tinct and  express  clauses  upon  any  notion  that  the  trustees 
are  justified  in  applying  their  money  in  a  way  beyond  the 
express  and  literal  terms  of  such  clauses. 


I  am  bound  therefore  to  look  at  the  128th  section  of  this 
Act^  to  see  what  the  commissioners  may  do  with  these 
funds;  and  there  I  find  everything  clearly  pointing  out  the 
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expaiditoxe  under  and  l^  virtue  of  the  Act;  clearly  con-  1863. 
templating  nothing  dehofs  the  specific  terms  of  the  Act  it- 
ael£  The  128th  section  begins  with  saying  that  the  commis- 
sioiieiB  aie  to  apply  the  money  in  paying  all  the  costs  inci- 
dental to  the  purposes  of  the  Act^  in  paying  off  all  the  debts 
and  demands  under  the  Act»  and  then  in  paying  for  the 
materials,  and  so  on, — all  the  modes  of  application  being 
specifically  pointed  out  by  the  Act,  coming  down  to  these 
parts  of  the  clause  on  which  reUanoe  has  been  placed, — "  All 
other  costs,  charges,  and  expenses  relating  to  or  incident  to 
the  execution  of  this  Act^  and  the  powers  and  authorities 
hereby  given  and  granted  to  the  said  commissioners,"  "  and 
in  and  for  carrying  the  intents  and  purposes  of  this  Act 
into  full  and  complete  execution  in  other  respects."  Now, 
it  is  said,  that  we  may  separate  the  general  intents  and 
purposes  of  the  Act,  namely,  draining,  lighting,  paving,  and 
the  like, — ^take  them  to  be  general  purposes  of  the  Act^ — 
and  separate  them  firoin  the  special  purposes  sanctioned, 
limited,  and  pointed  out  by  the  Act,  and  say — ^the  general 
pmpose  was  to  be  the  draining  and  lighting  of  the  town; 
and  therefore  any  new  application  for  the  purpose  of  the  Ad; 
the  better  paving  and  lighting,  is  in  effect  only  applying  it 
to  carrying  the  intents  and  purposes  of  this  Act  into  full  and 
complete  execution.  I  do  not  think  that  would  meet  even 
the  liberal  sense  and  interpretation  of  the  words,  straining 
them  to  the  utmost;  because  you  are  to  carry  into  effect  the 
pnrposes  pointed  out  by  this  Act  not  by  some  other  means^ 
bat  by  carrying  the  Act  into  full  and  complete  execution 
Now,  the  very  purposes  of  this  Act  are  simply,  so  far  light- 
ing, paving,  and  draining,  as  the  Act  authorises  you  to  do^ 
and  no  further.  Plymouth  might  be  extended,  you  might 
wish  to  cany  out  the  operations  of  the  Act  beyond  its  pre- 
sent limits,  and  you  may  say — ^we  have  not  money  enough 
to  do  it.  The  answer  would  be,  carry  into  effect  draining  as 
far  as  two  shillings  in  the  pound  will  enable  you  to  do  sa 

«2 
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1853.  The  Act  entitles  you  to  do  all  you  can  for  the  two  shillings, 
but  it  does  not  authorise  you  to  pay  any  part  of  the  money 
in  applying  for  power  dehors  and  beyond  the  Act  And 
I  should  be  drawing  a  distinction,  as  I  said  just   now, 

"^^'**'*^'  which  it  would  be  impossible  to  maintain,  if  I  read  these 
words  in  a  manner  different  in  substance  from  the  words  in 
The  Attomey-Oeneral  v.  Andrews.  In  the  banning  of 
the  clause  in  that  case,  the  parties  are  authorised  to  expend 
the  money  afler  payment  of  charges  for  "  the  canying  into 
execution  the  purposes  of  the  Act "  generally ;  and  then  at 
the  end  of  it  there  is  this  expression, ''  and  erecting  new 
works  and  otherwise  carrying  this  Act  into  execution  " — 
the  phrase  remarked  upon  by  the  Court  (a),  which  is  a  little 
different  from  the  earlier  expression  in  the  same  Act,  **  the 
canying  into  execution  the  purposes  of  the  Act "  (h),  and 
might  possibly  be  said  to  involve  a  necessity  for  other  pro- 
ceedings. The  whole  clause  was,  however,  before  the 
Court;  and  I  cannot  suppose  that  any  part  of  it  was  omitted 
from  its  consideration,  nor  do  I  think  the  literal  construc- 
tion goes  so  far  as  has  been  contended.  I  think  I  am  bound 
by  the  decision  which  I  have  referred  to. 

It  was  then  suggested  by  Mr.  Kimglake,  that,  as  you  are 
allowed,  on  the  authority  of  Bright  v.  North  (c),  to  oppose 
an  Act  of  Parliiunent^  and  thus  protect  your  property, — ^as  a 
trustee  is  allowed  or  required  to  defend  an  ejectment  at  the  ex- 
pense of  the  trust, — therefore  you  may  defend  yourself  in  any 
other  manner  you  think  proper.  He  says,  there  is  a  consider- 
able analogy  to  that  case  here,  inasmuch  as  Parliament  has 
made  an  aggression  on  the  commissioners  by  a  public  Act^ — 
the  Municipal  Corporation  Act,  which  they  had  no  oppor* 
tunity  of  opposing,  and  which  they  would  have  opposed  it 
it  had  been  a  private  Act ;  and  as  a  public  Act  of  Parlia- 

(a)  1  M'N.  &  G.  223.  (6)  Id.  226.  (c)  2  Ph.  2I«. 
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ment  lias  reduced  their  rating  power  from  two  shillings  to        1853. 
one  shilling  and  threepence, — all,  he  say  s»  that  they  want  is  to 
restore  their  old  rating  power  of  two  shillings ;  and  therefore 
in  txuth  they  are  only  doing  what  they  should  have  been  doing 
if  a  private  Act  to  narrow  their  powers  had  been  brought  in 
instead  of  a  public  Act    That  is  not  a  sound  application 
of  the  reaaoning  on  which  Bright  y.  North  is  founded. 
You  most  deal  with  these  things  as  you  find  them,  affected 
or  not  affected  by  an  Act  of  the  legislature ;  and  whatever 
the  legislature  has  subsequently  done,  I  must  assume  as  if 
it  had  been  the  state  of  things  when  this  particular  Act  was 
passed.     I  must  assume  the  wisdom  of  the  legislature  to 
have  embraced  every  view  of  the  subject.     If  the  commis- 
sioners or  the  inhabitants  could  not  oppose  the  general  Act 
in  one  way.  Parliament  allows  them  to  make  themselves 
heard  in  another ;  and  they  could  have  been  heard  by  their 
representatives,  by  petition,  or  otherwise.     And  I  must  now 
take  the  existing  Act  of  Parliament  and  existing  parties  as 
if  the  Municipal  Corporation  Act  had  passed  before  instead 
of  after  the  particidar  Act,  and  as  if  the  original  Act  had 
limited  the  rating  to  one  shilling  and  threepence  in  the 
pound. 

Independently,  however,  of  the  general  principle  in  this 
case,  if  one  had  to  find  a  further  reason  for  it,  it  was  in  the 
nature  of  a  bargain  on  the  part  of  the  legislature :  it  does 
not  diminish  the  rating  power.  The  legislature  took  off 
the  watching,  and  they  said,  "  Parliament  has  granted  com- 
missioners all  over  the  country  rating  powers  for  certain 
purposes,  lighting,  paving,  and  watching, — ^now  we  are  going 
to  exonerate  them  from  a  part  of  the  burthen,  and  wo  will 
take  off  a  part  of  the  rating  power,  and,  accordingly,  make 
an  average  calculation  of  what  has  been  spent  for  all  the 
purposes  originally  contemplated,  except  that  from  which 
you  are  relieved;  and  reducing  the  amount  to  that  extent^ 
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I8fi3>^  you  reduce  the  parties  to  the  footing  of  their  original  par- 
liamentary contract  Parliament  contracted  to  give  them 
two  shillings  for  doing  a  certain  duty,  and,  having  afterwards 
relieved  them  from  a  portion  of  that  duty,  the  chaxge  is  in 
justice  set  right  by  taking  off  a  part  of  the  rate. 

The  only  remaining  observation  is  as  to  what  was  said 
with  reference  to  the  delay.  The  case  is  very  different 
from  those  circumstances  of  delay  which  I  have  thought 
and  shall  still  think  it  necessary  to  act  upon, — ^where  parties 
are  coming  here  in  cases  of  trade  marks  and  copyrights, 
and  where  there  may  be  legal  rights  to  tiy  and  to  establish, 
and  the  consequence  of  coming  so  late  is,  that  they  seek  by 
a  summary  process  to  interfere  with  parties  to  whom  such 
an  interference  maybe  doing  an  irreparable  injiiry ;  whereas, 
if  they  had  come  at  the  proper  time,  the  whole  matter  might 
have  been  decided  at  the  hearing  (whether  it  will  be  so 
under  the  new  practice  is  a  different  question),  which  the 
Court  assumes  is  the  more  correct  and  full  mode  of  deter- 
mining rights  between  all  the  parties.  But  in  this  case  it 
is  more  in  the  nature  of  waste.  As  I  observed  during  the 
argument,  if  a  man  had  allowed  half  his  trees  to  be  cut  down 
before  he  applied,  the  Court  would  not  therefore  allow  the 
remaining  half  to  be  cut  down ;  and  if  they  have  a  rights  as 
I  think  they  hav^  to  say,  "this  is  our  money,"  I  appre- 
hend it  is  not  too  late  to  come  and  stop  it  Notwithstanding 
the  remark,  that  everybody  who  knew  that  an  Act  was  going 
to  be  applied  for  by  the  commissioners  would  have  a  shrewd 
suspicion  that  it  was  to  be  paid  for  out  of  the  funds^  I  take  it 
that  in  law,  they  would  have  a  right  to  suppose  it  was  going 
to  be  paid  for  correctly,  and  that  anybody  coming  here  by 
bill  or  information  to  stay  by  injunction  a  proceeding 
with  reference  to  an  Act  of  Parliament  before  a  farthing 
was  expended,  would  certainly  be  told  he  had  come  too 
early.    The  Court  would  say,  that  they  had  a  full  right  to 
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vpplj  to  Parliament  at  their  own  expense;  and  it  might        1858. 
have  beea  argned,  that»  until  some  of  the  money  in  qnes- 
tioD  was  applied,  thexe  was  not  the  slightest  reason  for  inter- 
fereaoe  by  injunction. 


Lit  an  injunctioB  be  awarded  to  restrain  the  Defendants,  the  iftiMtfi  of 
oofflmiarienen^  fte^  their  treasorer,  clerks,  and  agents,  from  paying  ^^'^- 
or  expending  anj  moneys,  being  part  of  or  arising  oat  of  the  rates 
leried  or  to  be  levied  under  the  said  Act,  of,  for,  or  towards,  or  in 
rapeet  of  any  costs,  charges,  or  expenses  wbatsoeTer,  incurred  or  to 
be  incoiTed  in  or  about  the  preparing,  promoting,  or  prosecuting  of 
theUIl  in  Parliament^  ftc^  or  incident  thereto,  and  also  from  draw- 
ing, indoning,  or  signing  anj  cheque  or  cheques,  order  or  orders 
wbiteoerer  for  payment  thereof^  or  taking  any  steps  or  proceeding 
wbatsoeTer  for  procuring  such  payment  until  this  Court  make  other 
order  to  the  eontrszy. 


Injunction  made  perpetual   Sums  referred  to  ordered  to       Jkom, 
be  refunded  by  the  Defendants,  (except  EasUake).  ' 
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1863. 

•^«««  11^^-  HAWESBEE  v.  HAWKSBEE 

One,  after  oc-  (Jn  ^  claim  for  the  execution  of  the  trusts  of  the  will  of 

oupying  a 

house  for  WiUiom  Hawkdbee,  a  question  arose  with  respect  to  the  sale 

aa  tenani:  from  OT  disposition  of  a  house  in  WhUecroaa-atreet,    The  testator 

f<wnd^iio*one  ^*^  entered  into  the  possession  of  the  house  aa  tenant  from 

to  receive  the  year  to  year,  in  the  year  1810,  and  had  paid  the  rent  into 

pent  for  fifteen  •'•''•'  *^ 

▼ears  before  Drummond's  bank,  under  the  directions  of  his  landlord  to 

devised  the°  ^^^  effect^  luitil  the  year  1822.     In  that  year,  Messrs. 

powBi^ol aaie^  '^^^'^^^^^^^  informed  the  testator  that  the  customer  of  the 

under  Bach  bank,  to  whose  account  the  rent  had  been  paid,  was  dead, 

conditions  aa 

might  be  and  that  they  had  no  longer  any  authority  to  receive  it 

dienf)  for*  he  From  that  time  the  testator  continued  in  the  occupation  of 

benefit  of  his  ^jj^  house  without  paying  any  rent  imtil  his  death  in  the 

wife  and  child-  x-  ^     o        ^ 

pen.    His  year  1 837.     The  testator  by  his  will  devised  and  bequeathed 

oupied  the  his  real  and  personal  estate  and  effects^  upon  trusts  for  the 

aTnttoTh?  ^»®fi*  of  ^^s  ^^®  ^^  children,  the  wife  being  thereby 

widow,  for  tenant  for  life  of  a  portion  of  the  estate,  and  the  children 

fifteen  years  ,  , 

after  the  death  tenants  in  common  of  the  residue,  and  giving  his  devisees  in 

when  the  ^  '  trust  power  to  make  a  lease  of  the  house  in  question,  or  sell 

I^*d*^T  ^*^ '  ^^  under  such  conditions  as  to  title  as  they  may  think  fit 

held,  that,  not-  Some  of  the  children  were  infants  at  the  death  of  the  tes- 

wi  tb  standinsr 

the  infirmity  tator.   The  devisees  in  trust  did  not,  after  his  death,  sell  the 

Ws  title^the  ^^^^^^  I  ^^^  the  Defendant  Francis  Hawkabee,  the  eldest  son 

son  could  not  ^f  i}^q  testator,  who  took  a  share  of  his  estate  under  the  will, 
insist  on  re- 
taining posses-  carried  on  the  business  in  the  same  premises,  and  paid  rent 

m^Ms  adverse^  for  the  house  to  the  widow  of  the  testator  imtil  her  death 

iLs  W^dll-  ^^  *^®  y®^  ^^^^-     ^*^®  PlaintiflFs,  the  other  children  of  the 

ly  interested  testator,  then  filed  their  claim  for  the  execution  of  the  trusts 

but  that  the  '  of  the  will,  including  the  sale  of  the  housa    The  Defendant, 

titled  uTre-*"*  the  eldest  son,  claimed  a  possessory  title  to  the  house  in 

quire  that  the  j-ggpect  of  his  occupation  from  the  year  1837,  and  denied 

should  be  sold  the  title  of  the  testator  to  devise  it  by  his  will, 
and  distri- 
buted accord- 
ing to  the  directions  of  the  testator. 
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Mr.  Wdfordy  for  the  Plaintifis,  argued,  that  the  Defendant, 
having  acquired  his  possession  of  the  house  with  the  con- 
sent of  the  trustees  and  the  widow,  and  having  paid  rent  to 
the  latter  in  conformity  vnth  the  directions  of  the  will, 
could  not  repudiate  the  title  of  the  testator. 


1B63. 


ArgumnL 


Mr.  Glaaae,  for  the  Defendant^  argued,  that  the  title 
claimed  by  the  Plaintifib,  whether  under  the  will  or  other- 
wise, although  plausible  at  the  first  view,  yet  when  analysed 
would  be  found  to  be  wholly  without  foundation.  The 
testator  was  a  tenant  paying  rent  until  1822 ;  and  his  pos- 
flession  from  1822  until  his  death,  a  period  of  no  more  than 
fifteen  years,  was  not  enough  to  establish  an  adverse  titla 
No  estate  could  therefore  pass  by  his  devise  or  attempt  at 
devise.  From  1837  the  Defendant  had  been  in  possession, 
and  though  it  was  true  that  he  had  paid  rent  to  his  mother, 
yet  that  could  not  confer  any  title  upon  the  Plaintifis.  They 
did  not  claim  under  the  widow, — ^nor  had  the  widow  in  fact 
attempted  to  assert  any  title  in  herself.  She  had  left  the 
Defendant  in  possession,  and  tacitly  given  him  all  the 
ri^ts  which  that  possession  liad  created,  by  making  no 
devise  of  the  premises.  The  question  therefore  amounted 
simply  to  this, — whether  the  Court  would  interfere  by  a 
kind  of  equitable  ejectment  to  deprive  the  Defendant  of  a 
property  in  which  he  had  gained  a  good  possessory  title, 
and  which,  according  to  the  principle  recognised  at  law  in 
ejectment,  he  was  entitled  to  hold  until  he  should  be  ousted 
by  a  superior  legal  right 


The  Vice-Chancellob  said,  that  there  might  have  been 
a  difficulty  in  the  case,  if  the  possession  of  the  Defendant 
had  not  been  connected  with  that  of  the  testator  ;  but  this 
was  done  by  his  payment  of  rent  to  the  widow.  The  widow 
had  an  interest  in  the  rent  or  produce  of  the  premises  in 
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186a. 
Hawubu 
Hawkbbbi. 


question  during  the  nunority  of  the  children ;  ahe  was  tenant 
for  life  of  a  portion  of  the  estate  under  the  will,  and  had  taken 
the  benefit  of  that  bequest^  and  it  was  not  competent  to  her 
to  set  up  an  adverse  title  in  herself  as  occupant^  or  allege 
that  the  testator  had  no  interest  in  the  property.  The  De- 
fendant had  entered  into  and  continued  in  possession  as  the 
tenant  of  the  widow,— and  the  Court  would  not  perniit  him 
to  obtain  possession  under  the  operation  of  a  will,  and  after- 
wards say  that  he  had  acquired  the  property  under  a  dif- 
ferent title.  The  sale  must  be  made  according  to  the  di- 
rections of  the  testator. 


A  testotor  by 
hiBwUl,  dated 
in  1819, 
devifled  hia 
freehold  Mtate 
•a  follows: — 
''Tomydaugh- 
ter  BmrieUa 


BURKE  V.  ANNIS. 

A  SPECIAL  CASE.— The  testator,  JoknBoUan,  being  at 
the  time  of  making  his  will  and  of  his  death  seised  in  fee 
simple  in  possession  of  two  freehold  messuages^  No.  11  and 
No.  12  in  Oreek^reet,  Soho^uare,  in  the  former  of  which 
(No.  11)  he  resided,  devised  and  bequeathed  his  real  and 
hwiaeT^Te^^  personal  estate  by  a  will  in  the  following  words: — **  Oct 
^.'^^^.^    Srd,  1819,  Ored^street,' Soho,  London.    I  hereby  declare 

11,    sc;  "to 

taj  daughter  this  to  be  my  last  will  and  testament    To  my  daughter 

queatlTmy  Eliza  I  bequeath   58. ;  to  my  son  John  502.  a  year  for 

SST^utYt  *  *^^  y®*"  (^  ^  P*^^  half-yearly),  and  200i.  to  be  paid  him 

ia  my  wiu  that  vrheu  twentv-five  years  of  aga    To  my  son  David  Morton 

theaamebe  </  ^  o 

placed  in  tniat» 

and  that  they  ihall  only  reeeiTe  the  rent  dnring  their  life."  *<  In  oaae  of  ITeiirieMa'a  death 
without  leaving  behind  her  more  than  one  child,  then  the  aaid  houae  No.  11  shall  revert  to 
my  eon  David,  son  /oAn,  and  daughter  JforfAc,  in  equal  ihami;  but  if  ehe  leaves  more 
than  one,  (be  it  one,  two,  or  more,)  they  ahall  all  ihare  alike  the  aaid  property  left  to  their 
mother;  but  luppoae  that  none  of  them  live  to  twenty-one  years  of  age,  the  Mdd  propeity 
to  DwoH,  John,  and  Martha,  aa  before  mentioned."  Mmri  "  *      *   " 


Imrietia  survived  the 
testator,  and  died,  leaving  two  children,  of  whom  one  lived  to  attain  the  age  of  twentj-one 
yean,  and  the  other  died  under  that  age :  — ffdd,  that  the  two  children  of  HemritUa  took 
an  estate  in  fee  sinple  in  possession  in  the  house  No.  11. 
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I  bequeath  my  busine88»  with  medicines,  shop,  fixtmfes^ 
utensils,  and  everything  belonging  to  the  business,  likewise 
my  books  and  wearing  apparel,  and  if  he  chooses  to  live  in 
the  house  I  now  reside  in  he  shall  occupy  the  same 
for  five  years  at  the  rate  of  eighty  guineas  per  annum  (clear 
of  all  deductions  whatsoever);   likewise,  if  he  diooses,  he 
may  take  all  my  wine  at  50$.  per  dozen,  and  pay  for  the 
same  in  twelve  months :  if  he  declines  taking  it,  it  must  be 
sold.    To  Edward  Armstrong  and  his  brother  John  I 
bequeath  each  lOOl.  when  they  arrive  at  twenty-one  yeare 
of  age;  but  if  they  die  before,  the  same  shall  be  divided  be- 
tween my  son  Dcmd  JUorton,  daughters  Henrietta  and 
MarOuL    To  my  sister  Catherme  Foster  I  bequeath  20i. 
To  my  daughter  Henrietta  (now  Mra  Burke)  I  bequeath 
the  house  I  live  in,  being  No.  11  Oreek^reet.     To  my 
daughter   Martha  I  bequeath  my  house  No.  10  Oreek- 
street,  but  it  is  my  will  that  the  same  be  placed  in  trusty 
and  that  they  shall  only  receive  the  rent  during  their  life. 
I  name  my  executors  to  be  the  trustees  (my  son  David 
Morton  and  Mr.  John  Fergusson,  of  8t  Martin' 84ane,  I 
request  to  be  my  executors).  In  case  of  Henrietta's  death 
without  leaving  behind  her  more  than  one  child,  then  the 
said  house  No.  11  shall  revert  to  my  son  David  Morton, 
son  John,  and  Martha,  in  equal  shares ;  but  if  she  leaves 
more  than  one  (be  it  one,  two,  or  more),  they  shall  all  share 
alike  the  said  property  left  to  their  mother ;  but  suppose 
that  none  of  them  live  to  twenty-one  years  of  age,  the  said 
property  shall  revert  to  David  Morton,  John,  and  Mariha 
as  before  mentioned.    With  respect  to  Martha,  if  she  die 
without  issue,  or  if  none  of  her  children  live  to  the  age  of 
twenty-one  years  of  age,  then  the  property  shall  revert  to 
Damd  Morton,  John,  and  Ma/rtha,  aa  before  mentioned ;  if 
my  son  David  Morton  wishes  to  continue  in  the  house 
No.  11,  he  shall  enjoy  the  use  of  any  furniture,  linen,  plate, 
Ac  for  one  year — an  inventory  of  the  whole  being  taken 
and  then  to  be  tlisposed  of, — ^my  book  debts  to  be  collected, 
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and  wish  my  son  DavidMorton  to  do  it^  for  which  he  shall 
receive  five  per  cent" 

BMemeni.         '^^  testatoT  died  in  1821,  leaving  his  daughter  Henrietta 
(Mis.  Burke)  surviving. 

The  said  Henrietta  Burke  died  in  1821,  and  left  issue 
her  surviving  only  two  children,  namely  the  Plaintiff 
Ed/mund  Burke,  and  Henrietta  Apthorpe  BoUmi  Burke, 
and  without  having  had  issue  any  other  child 

Henrietta  Apthorpe  Bolton  Burke  died  in  December, 
1835,  without  having  attained  the  age  of  twenty-one  years, 
and  intestate,  and  leaving  the  said  Plaintiff  Edmund 
Burke,  her  only  brother,  her  heir-at-law. 

The  Plaintiff  Edmund  Burke  attained  the  age  of  twenty- 
pne  years  in  March,  I84s0.  In  February^  1853,  the 
Plaintiff  contracted  to  sell  to  the  Defendant  John  A7ini8 
the  house,  No.  11  in  Greek-street,  aforesaid,  and  the  inherit- 
ance thereof  in  fee  simple. 

The  case  stated,  that  the  Defendant  had  objected  to  the  ti- 
tle of  the  Plaintiff  to  the  house,  on  the  ground,  that»  accord- 
ing to  the  true  construction  of  the  said  will,  the  Plaintiff 
and  his  deceased  sister  Henrietta  Apthorpe  Bolton  Burke 
did  not,  under  the  devise  thereof  therein  contained,  become, 
upon  the  decease  of  the  testator's  said  daughter  Henrietta 
Burke,  seised  of  or  entitled  to  the  fee  simple  in  possession 
of  the  same  ;  and  he  therefore  insisted  that  the  Plaintiff 
could  not  make  a  good  title  to  the  messuage  or  tenement 
without  the  concurrence  of  the  heir-at-law;  and  the  opinion 
of  the  Court  was  therefore  required,  whether  the  Plaintiff 
and  his  deceased  sister  Henrietta  Apthorpe  BoUon  Burke 
did  or  did  not,  on  the  decease  of  the  testator's  daughter 
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Henrietta  Burke,  become  seised  of  or  entitled  to  the 
premises  No.  11,  Greek-street ,  for  an  estate  in  fee  simple  in 
possession  under  and  by  virtue  of  the  devise  thereof  con- 
tained in  the  will 
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Mr.  Ckandlesa  and  Mr.  Haldane,  for  the  Plaintiff,  sub-         

aitted,  that  the  children  of  Henrietta  took  the  fee  by  im- 
pKcation.  They  cited  Doe  i  Elamore  v.  Coleman  (a),  and 
also  the  principle  the  reason  of  which  was  thus  stated  by  Mr. 
Preston,  "  If  the  testator  had  intended  the  estate  of  ^.  to 
determine  by  his  death,  no  reason  existed  for  any  provision 
against  his  death  under  aga  By  marking  that  event  as 
the  contingency  on  which  the  estate  should  revert  to  the 
KeiiB,  or  be  enjoyed  by  any  other  person,  it  necessarily 
must  be  understood  that  he  intended  that  his  heir,  or  the 
substitute,  should  not  have  the  land  in  any  other  event; 
and  of  consequence,  that  the  devisee  should  have  an  estate 
in  fee,  subject  only  to  that  restriction  :^  2  Preston  on  Estates, 
252;  2  Jarm.  Wills,  226,  2nd  edit 

Mr.  Rolt  and  Mr.  Younge,  for  the  Defendant — The 
construction  which  the  Courts  now  adopt  is  not  precisely 
the  same  as  that  which  might  have  been  formed  at  an 
earKer  period.  Lord  Mansfield  drew  inferences  from  ex- 
pressions in  wills  which  would  not  now  be  drawn.  The 
present  course  is  to  take  the  plain  meaning  of  the  words, — 
addmg  every  necessary  implication,  but  going  no  farther. 
If  an  estate  be  given  to  A.,  and  if  A.  should  die  under  the 
age  of  twenty-one,  then  to  B., — ^how  can  it  be  called  a 
**  necessary  implication '^  that  the  intention  is  to  give  the  fee 
to  ii.  in  any  other  than  the  single  event  indicated  ?  Where 
is  the  "necessity  "  of  the  implication?  The  testator  may 
well  say,  if  A,  should  die  under  twenty-one,  B,  shall  have 


(o)  6  Price,  179. 
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the  estate^  without  intending  to  give  the  fee  to  A.  Many 
reasons  may  operate  in  his  mind  in  making  the  devise  to 
B.f  in  thp  event  mentioned,  which  might  in  no  respect 
operate  to  induce  him  to  extend  the  life  interest  o{A.  in 
all  other  event&  There  may,  therefore,  as  in  this  case,  be 
a  devise  over  in  a  particular  contingency,  without  any 
design  of  disinheriting  the  heir  in  any  other  event  There 
is,  moreover,  this  circumstance  in  the  other  cases  in  which 
this  implication  has  been  raised,  that  the  limitation  over 
has  been  in  fee,-— clearly  therefore  intimating  that  it  was 
not  the  intention  of  the  testator  that  the  heir  should  take 
any  interest  if  that  limitation  took  effect, — and  thence  it 
might  be  more  reasonably,  and  by  an  easier  step,  inferred 
that  nothing  was  reserved  to  the  heir  in  any  other  event 
Now,  in  this  case,  the  gift  over  is  of  the  ''  said  property : " 
what  is  the  **  said  property  "  ?  That  which  is  before  given 
to  Henrietta, — ^and  if  Henrietta  had  only  a  life  interest^ 
neither  can  the  gift  over  which  refers  to  it^  and  is  measured 
by  it,  be  greater  than  a  Hfe  interest  In  Fowler  v.  Blach- 
well  (a),  where  there  was  an  indefinite  devise  to  the  testator's 
son  Oearge;  and  if  he  should  die  before  attaining  twenty-one, 
then  the  land  to  descend  to  his  son  Richard  and  his  heirs; 
although  the  note  in  Saunders'  Reports  was  cited,  yet  the 
Court  held  that  no  one  should  take  against  the  heir  of  the 
testator,  without  an  express  devise  to  him. 


Jmdgmeni,      YiCE-ChAKCELLOR  : — 

The  question  raised  by  this  case  is  on  the  effect  of  the 
devise  of  the  house  Na  11,  Oreek^reet,  to  the  children  of 
Henrietta,  the  daughter  of  the  testator,  followed  by  the 
devise  over  of  the  same  property  to  other  children  of  the 
testator,  in  case  Hen/rietta  should  leave  no  more  than  one 


(a)  Ck>m7n'B  Bep.  353. 
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child,  or  ii^  leaving  more  than  one  child,  none  of  them  should  1853. 
live  to  attain  twenty-one.  It  is  admitted,  that  it  hae  been 
laid  down  in  seveial  cases,  that^  where  there  is  an  indefinite 
devise  to  ^.,  and  if  ^.  die  under  twenty-one,  then  over, — 
the  meaning  of  such  a  form  of  expression  is^  that  the  estate 
of  ^.  is  intended  to  continue  except  upon  the  happening 
of  the  event  which  the  testator  has  mentioned,  and  that  he 
takes  a  fee  simple.  It  is  argued,  however,  that^  this  being 
a  question  between  vendor  and  purchaser,  a  sufficient  degree 
of  doubt  has  been  thrown  on  the  authorities  to  which  I 
have  refenred  by  the  modem  disposition  to  give  effect  only 
to  the  strict  words  of  the  testatcnr,  to  prevent  the  Court 
from  interposing  on  behalf  of  the  vendor  to  enforce  a  specific 
peifonnance  of  the  contract^  or  hold  that  the  purchaser  is 
bound  to  accept  a  title  founded  upon  the  devise  contained 
inthiswilL  The  Court  has  no  doubt  felt  the  difficulty  of  the 
purchaser's  position,  in  being  called  upon  to  discuss  ques- 
tions of  title  in  the  absence  of  the  parties  interested  in 
sapporting  the  particular  construction  which  gives  rise  to 
the  doubt ;  but^  on  the  other  hand,  it  can  hardly  be  denied, 
that  the  weight  given  to  a  mere  possibility  of  doubt  has 
sometimes  been  productive  of  great  grievance  to  vendors^ 
in  withholding  from  them  the  aid  of  the  Court  in  giving 
effect  to  titles  reasonably  saf& 

In  the  present  case,  however,  I  cannot  entertain  any 
doubts  that,  if  the  authorities  which  have  established  the 
role  of  construction  I  have  referred  to  come  to  be  reviewed 
by  a  higher  Court  (and  it  must  be  the  very  highest  Court 
which  alone  can  reverse  them),  that  Court  will,  upon  a  con- 
sideration of  the  cases  which  have  been  decided,  and  the 
principles  of  those  decisions,  affirm  the  rule. 

The  fcdlacy  in  the  aigument  which  has  been  addressed 
to  me  on  the  part  of  the  Plaintiff  seems  to  be  this, — 
that  it  sets  out  with  the  assumption  that  the  gift  to  the 
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1853.        children  of  the  daughter  is  a  gift  for  life;  and  that  it  \a 
necessary  to  find  some  other  words  in  the  will  which  shall 
distinctly  enlarge  the  estate  for  life  thus  originally  given: 
but  this  is  not  the  state  of  the  case  with  which  we  have  to 
deal      The  first  gift  to  the  children  does  not  limit  tibie 
estate  which  they  are  to  take  to  an  estate  for  life,  but^ 
by  the  indefinite  language  which  is  used,  creates  an  estate 
the  extent  of  which  is  doubtful, — and  which,  even  if  the  estate 
might  have  been  limited  to  a  life  estate,  if  nothing  more  ap- 
peared on  the  will, — ^yet,  when  taken  in  connection  with  other 
expressions  of  devise  as  to  the  same  property,  shews  that  the 
testator  intended,  by  his  first  disposition  of  the  property,  to 
give  a  larger  estate  than  a  mere  estate  for  life.     It  was 
a  rule,  established  at  a  very  early  period,  that  where  an 
estate  was  devised  subject  to  a  charge  which  might  exceed 
the  benefit,  although  there  were  no  words  of  inheritance, 
yet  the  devisee  would  take  a  fee.   No  subsequent  application 
of  this  principle  of  construction  has  been  much  stronger. 
In  CoUier'a  case  (a),  the  testator  devised  "  part  of  the  land 
to  his  daughter,  and  the  other  parts  to  his  wife  for  life, 
with  the  profits  whereof  she  should  bring  up  his  daughter ; 
and  that  after  his  death  it  should  remain  to  his  brother, 
paying  to  one  20a,  and  to  others  small  sums,  amounting 
to  458.  in  all''    It  seems  to  have  been  found,  that  the  land 
was  of  the  value  of  Bl.  a  year,  and  it  was  held  that  the 
brother  had  the  fee  simple.    It  is  said,  that^  in  such  a  case, 
after  payment,  he  may  die  before  satisfaction,  and  there- 
fore it  is  a  fee  simpla     If  it  had  been  absolutely  necessary 
to  construe  the  gift  without  words  of  inheritance  to  amount 
only  to  a  life  estate,  the  mere  charge  could  not  have  had  the 
effect  of  enlarging  it 

The  case  of  Purefoy  v.  Rogers  (6)  was  stronger  than  the 
present  case,  for  there  the  gift  over  was  to  the  testator's 

(a)  6  Co.  16.  {b)  2  Saund.  380. 
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heir;,  and  it  is  reasonably  observed  in  the  note,  that^  **  if  he 
had  meant  to  give  only  an  estate  for  life  to  the  son,  it 
would  have  been  to  no  purpose  to  appoint  the  tenements 
to  remain  to  the  right  heirs  of  the  devisor,  if  the  infant 
should  die  within  age,  for  the  law  would  have  directed  it 
without  the  appointment  of  the  devisor;  and  therefore 
whea  the  devisor  makes  a  special  appointment  of  it,  it  ought 
to  be  intended  that  the  devisor  gave  a  fee  to  the  8on^(a). 
The  same  construction  was  afterwards  adopted  where  the  gift 
over  was  to  a  person  other  than  the  heir,  or  to  a  stranger. 
In  Frogmarton  v.  Hclyday  (b),  there  was  the  indefinite 
gift  of  a  house  and  garden  chargeable  with  the  payment  of 
a  sum  of  SOL  to  the  testator's  daughter  out  of  the  yearly 
roits,  issues*  and  profits,  which  it  had  been  held  would  not 
of  itself  pass  the  fee  to  the  son;  but  Lord  Momsfield  lays 
the  stress  of  his  judgment  on  the  gift  over  to  the  three 
daughters,  in  case  the  son  should  die  in  his  minority,  follow^ 
ing  the  indefinite  devise  to  such  son.  If  there  are  no  words 
of  limitation,  and  nothing  else  appears,  he  says  the  devisee 
can  only  take  an  estate  for  life ;  but  if  a  gift  over  be  found, 
detennining  the  estate  only  in  a  certain  event,  as  the  death 
of  the  first  devisee  under  twenty-one,  the  time  of  such  death 
being  immaterial  if  he  were  only  to  take  an  estate  for  life, 
it  must  then  be  inferred  that  the  intention  was  to  give  him 
a  laiger  estate  than  an  estate  for  life,  and  that  could  be 
nothing  less  than  the  fee  simple. 

The  principle  of  this  decision  is  adopted  and  followed 
with  marked  approbation,  by  Lord  EUeriborough,  in  several 
cases:— i)ae  d.  Wight  v.  OundaU  (c),  Eobmeon  v.  Orey{d) 
Toav^  V.  BcMeU  («),  Ma/rahaU  v.  HiU  (/).  In  the  latter 
case,  Mr.  Justice  Bayley  notices  the  language  of  Chief 
Justice  Willea,  in  Moore  v.  Eeasem/cm  (g),  that^  if  there  were 

(a)  2  Saund.  388  b.  (0)  10  East,  460. 

(6)  3  But.  1618.  (/)  2  M.  &  S.  608. 

(c)  9  East,  400.  fg)  Rep.  t  WiUes,  13a 

(d)  lA  1, 

VOL  XL  B  H.  W, 
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1853.  any  doubt  on  the  words  which  chaiged  the  deviaee^with 
payment  of  a  gross  sum,  the  subsequent  words,  ^  in  case 
all  the  three  daughters  die  before  their  mother,  that  it  shall 
descend  to  the  heirs  of  the  mother,''  had  put  it  beyond 
all  dispute,  and  plainly  shewed  the  intention  of  the  testa- 
trix. For  if  she  intended  that  the  daughters  should  be 
only  tenants  for  life,  and  consequently  that  it  should  go  to 
the  heirs  of  the  mother,  whether  the  daughters  died  before 
the  mother  or  not,  it  would  have  been  most  absurd  in  her 
to  say  that  it  should  go  to  the  heirs  of  the  mother  in  case 
the  daughters  die  before  her.  And  that  was  exactly  agree- 
able to  what  was  said  in  Pwrefoy  v.  BogerB^  of  which  he 
approved;  and  Mr.  Justice  Bayley  further  observes,  that^  in 
Moore  v.  Heaaema/n,  the  limitation  over  was  not  to  the  right 
heirs  of  the  devisor,  but  of  his  sister.  The  Queen  s  Bench, 
therefore,  certified  to  the  Court  of  Chancery,  that  the  devisee 
whose  interest  was  in  question  took  a  remainder  in  fea 

It  was  said  that  there  might  be  reason  for  giving  the  de- 
visee a  life  interest,  and  not  for  giving  him  an  estate  in  fea 
The  devisee  might,  if  he  attained  the  age  of  twenty-one^ 
become  entitled  to  other  property,  from  which  the  testator 
may  deem  him  otherwise  sufficiently  provided,  without 
necessarily  giving  him  the  fea  But  this  is  rather  what  is 
called,  by  Chief  Justice  Willea,  **  a  foreign  and  not  a  natural 
construction  '*  (a) ;  and  the  Court  has  never  been  astute  to 
discover  such  reasons.  The  operation  of  a  devise,  like  that 
in  the  present  case,  to  create  an  estate  in  fee  is  estabUshed 
by  a  long  course  of  decisions,  and  is  supported  by  Uie 
authority  of  Lord  Mcmsfiddy  Lord  EUenhorough,  Chief 
Justice  WiMea,  Mr.  Justice  Bayley,  and  other  eminent 
Judges.  Some  of  these  cases  have  been  sent  from  Chanc^y 
to  the  Courts  of  law,  and  there  is  no  reason  for  supposing 
that  the  Court  of  Chancery  did  not  adopt  the  determination 
expressed  in  the  certificates.      I  think  it  extremely  im- 

(a)  Rep.  t  WilleB,  141. 
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probable  that  the  House  of  Lorda,  if  a  case  like  the  preient 
were  carried  before  them,  would  reject  a  coostruction  sus- 
tained by  such  a  weight  of  judicial  ojHnioii  and  authority ; 
and  it  appears  to  me  in  truth  to  be  so  firmly  established, 
that»  if  it  is  to  be  altered,  nothing  less  than  an  Act  of  Par-  ^^V"^*^ 
liament  could  do  so,  without  the  danger  of  shaking  many 
titles  which  d^iend  oa  the  present  rula 


FRIPP  V.  THE  CHARD  RAILWAY  COMPANY.       jun$  2ijt 

FRIPP  V.  THE   BRIDGEWATER  AND  TAUNTON  ^^'ib^'* 
CANAL    AND     STOLFORD     RAILWAY     AND 
HARBOUR  COMPANY. 

IHE  first  suit  was  instituted  in  March,  1853,  by  Dcmid  where  MyenJ 

Fripp,  on  behalf  of  himself,  and  all  oth«:  his  co-mort-"^,|^22de,  un- 
der the  au- 
thority of  aa  Act^f  Parliament,  of  a  canal  navigation  and  undertaking,  and  the  worki, 
landa,  hereditamenta,  and  oapital  subecription,  oaUa,  debts,  10038  of  money,  property,  estate 
and  effects,  belonging,  due,  or  owing,  or  thereafter  to  belong,  or  be  doe,  or  owing 
thereto,  and  aU  toUfl,  rates,  and  duties  arising  by  virtue  of  the  Acts  under  which  the  com- 
paoy  waa  formed, — ^the  mortgagees  being  equally  entitled,  one  with  the  other,  to  their  pro- 
portions  of  the  tolls  and  premises, — the  Court,  at  the  suit  of  one  of  the  mortgagees, 
whose  interest  had  been  a  long  time  tmpaad,  ^vpointed  a  reeeiver  of  the  tolls,  rates,  and 
duties,  and  of  the  estate  of  the  company. 

A  raoelTer  was  appointed  by  the  Court  of  the  rates,  tolls,  duties,  and  other  property,  of 
a  canal  and  nilway  company,  incorporated  by  Act  of  Parliament,  notwithstanding  that 
the  Act  of  incorporation  provided  that  a  committee  of  twelve  of  the  proprietors  should 
be  dected  «t  every  annual  general  meeting  to  manage  the  afikirs  of  the  company. 

A  receiver  of  the  rates,  toU%  duties,  and  other  property  of  the  company,  appointed  by 
Uie  Court  at  the  suit  of  a  mortgagee,  whose  interest  was  long  in  arrear,  notwithstanding 
the  Act  of  incorporatioQ  gave  the  mortgagee  in  such  a  case  the  specific  remedy  of 
applying  to  and  obtaining  the  appointment  bv  two  justioea  of  the  peace  of  a  receiver  of 
Bochntes,  toUs,  and  duties,  until  the  interest  m  arrear,  and  the  costs  and  chaiges^  should 
be  saUsfied,  accompanied  by  a  provision  that  the  act  should  be  without  prejudice  to  any 
remedies  whidi  such  mortgagee  might  have  either  in  law  or  equity. 

It  is  no  objection  to  the  appointment  of  a  receiver  over  the  property  of  a  company, 
whose  baainess  is  in  the  nature  of  a  tnde^  that  the  application  is  made  by  one  of  several 
niortgigiMS,  who,  according  to  the  terms  of  their  mortgages,  have  the  legal  estate  in  the 
property;  nor  is  it  any  objection  that  the  oompany  has  duties  to  perform,  the  neglect  of 
whMh  might  subject  them  to  indictment,  for  the  order  of  the  Court  always  gives  the 
psrties  liberty  to  ai^ly,  whereby  any  such  oonsequenoe  may  be  averted. 

A  reeetver  sfrpolnted  at  the  suit  of  a  mortgagee  having  a  chaige  of  10,000/.,  forming 
shout  a  ninth  of  the  entire  mortgage  debt  of  the  company,  although  the  other  eight- 
ninths  of  mortgagees  did  not  concur  in  the  application. 

Considerations  on  ths  selection  of  a  receiver  and  manager  of  the  property  and  business 
of  a  oompany,  so  as  to  avoid  ths  appointment  of  any  person  whose  individxial  pecuniary 
hkterssts  might  conflict  with  the  duties  of  his  office,  in  respect  to  those  for  whose  benefit 
the  appointment  i»made.  R  2 
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gagees  (except  the  defendant,  George  Cocke),  entitled  to  a 
sum  of  26,000{.  charged  as  therein  mentioned,  against  the 
Cha/rd  Railway  Company,  and  Oeorge  Cocke,  the  secretary 
of  the  company.  The  Chard  canal  company  was  first 
established  in  the  year  1834,  by  the  Act  4  Will  4,  a  liiL, 
undo:  the  style  of  **  The  Company  of  Proprietors  of  the 
Chard  Canal  Navigation,''  and  was  empowered  to  raise 
first  a  share  capital  of  57,000{.,  and  afterwards  an  addi- 
tional sum  of  20,0001.,  with  power  also  to  borrow  a  sum  of 
20,000{.  on  mortgage  in  a  certain  form  (a).  It  was  by  the 
71st  section  of  the  Act  enacted,  that  a  committee  consist- 
ing of  twelve  persons  should  be  elected  to  manage  the 
affiiirs  of  the  company,  which  committee,  by  the  83rd 
section,  was  empowered  "to  contract  for  and  purchase  mes- 
suages, lands,  materials,  &c.,  for  the  use  of  the  undertaking; 
to  make  compensation  for  damages ;  to  employ,  order, 
direct,  place,  and  displace  engineers,  surveyors,  officers, 
clerks,  servants,  agents,  and  workmen,  and  to  make  all 
other  contracts  and  bargains  touching  the  undertaking,  and 
to  use  the  common  seal  of  the  company  in  such  maimer 
and  form,  and  for  such  purposes  as  they  should  think  pro- 
per, and  generally  to  direct  and  manage  all  the  business 
and  affidrs  of  the  company,  and  do  and  perform  all  acts, 
matters,  and  things  which  the  company  were  authorised  to 
do,  save  those  expressly  directed  to  be  done  at  general 
meetings  of  the  proprietors.''  In  respect  of  the  mortgages 
thereby  authorised  to  be  made,  it  was  provided  by  the  91st 
section  that  all  persons,  to  whom  such  mortgages  should 
be  made,  should  be  equally  entitled,  one  with  the  others,  to 
their  proportions  of  the  said  tolls  and  premises,  according 
to  the  respective  stuns  advanced,  without  any  preference  by 
reason  of  the  priority  of  date  of  any  such  mortgage,  or  on 
any  other  account  whatsoever;  and  (by  the  92nd  section) 
that  the  interest  of  the  money,  which  should  be  raised  by 


(a)  See  Sect.  91. 
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moiigages  as  aforesaid^  should  be  paid  half-yearly  to  the 
several  persons  entitled  thereto,  in  preference  to  any  divi* 
dends  payable  by  virtue  of  the  Act  to  the  proprietors ;  and 
in  case  the  same  or  any  part  thereof  should  be  unpaid  by  the 
space  of  twenty-one  days  next  after  the  same  should  become 
payable,  and  the  same  should  not  be  paid  within  seven 
days  next  after  demand  thereof  should  have  been  made  of 
the  company,  then  it  should  be  lawful  for  any  two  or 
more  justices  of  the  peace  of  the  county  of  Somet'set,  and 
they  were  thereby  required,  on  request  to  them  made  by  or 
on  behalf  of  any  creditor  whose  interest  should  be  so  in 
arrear,  by  an  order  under  their  hands  to  appoint  some 
person  or  persons  to  receive  the  toUs,  rates,  and  duties 
liable  to  pay  such  interest,  until  the  same,  together  with 
the  costs  and  charges  of  recovering  and  receiving  the  tolls; 
rates,  and  duties,  should  be  ftdly  satisfied ;  and  the  money 
80  to  be  received  by  such  person  or  persons  was  thereby 
declared  to  be  so  much  money  received  by  or  to  the  use  of 
such  creditor  or  creditors  to  whom  such  interest  should  be 
then  due ;  and  aft^er  such  interest,  costs,  and  charges  should 
be  satisfied,  the  power  and  authority  of  such  receiver  and 
receivers  for  the  purposes  aforesaid  should  cease  and  deter- 
mme;  provided  always,  that  nothing  therein  contaLoed 
should  prejudice  any  remedies  which  such  mortgagees 
might  have  in  law  or  equity. 
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By  an  Act^  3  Yict  a  i,  the  company  was  empowered  to 
raise  an  additional  share  capital  of  80,000!.  instead  of  the 
first  sum  of  20,0001.  referred  to  in  the  former  Act^^  and 
when  half  of  that  sum  should  have  been  paid  to  borrow  an 
additional  sum  of  26,0002.  by  mortgages  similar  to  those  in 
the  former  Act,  or  on  bond  (a);  but  such  loans  to  be  post- 
poned to  the  mortgages  already  made  in  respect  of  the 
20,0002.  borrowed  under  the  first  Act     AU  the  clauses  and 


(a)  Sect  7. 
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provisionfl  of  the  first  Act^  except  where  exprefldy  repealed, 
were  to  extend  and  operate  in  respect  of  the  second  Act  (a); 
and  it  was  by  the  second  Act  (sect  10)  enacted,  that  the 
rates,  toUs,  or  duties^  should  at  all  times  be  charged  equally 
and  after  the  same  rate  throughout  the  whole  length  of  the 
canal  and  works,  and  no  reduction  or  advance  thereon  should 
either  direcUy  or  indirectly  be  made  partially  or  in  &your 
of  any  particular  person  or  company,  or  be  confined  to  any 
particular  part  of  the  canal  or  works ;  but  every  such  reduc- 
tion or  advance  should  extend  to  and  take  place  equally 
throughout  the  whole  canal  and  works,  and  extend  to  all 
persons  whomsoever  using  the  same  canal  or  work& 


By  the  Act  4  Vict  c.  x,  amongst  other  powers  relating 
to  their  works,  the  company  were  empowered  to  be  common 
carriers  on  the  canal  (b). 

The  20,000?.  authorised  to  be  raised  by  the  first-men- 
tioned Act  was  lent  to  the  company  by  WUlimn  Fripp, 
the  brother  of  the  Plaintiff,  in  the  years  1838  and  1839,  in 
four  several  sums,  and  the  company  duly  executed  and  gave 
him  four  several  mortgages  for  the  sums  of  5,0002.  each  in 
the  form  prescribed  by  the  Act 

In  March,  1841,  the  company  proceeded  to  borrow  the 
second  sum  of  26,0002.,  of  which  the  Plaintiff  advanced  two 
sums,  3,0002.  and  5,4352.,  and  had  transferred  to  him  a 
security  for  7002.,  which  was  lent  by  another  member  of  his 
family,  thus  making  his  entire  charge  9,1362.  These  mort- 
gages were  in  the  form  prescribed  by  the  Acts,  i  e.  as  fol- 
lows :  "  By  virtue  of  an  Act  (4  WilL  4,  c.  Uii),  and  of  an  Act 
(4  Vict  c.  x),  and  particularly  by  virtue  of  the  secondly 
recited  Act,  we,  the  company  of  proprietors  of  the  Chard 
Canal  Navigation,  incorporated  by  and  under  the  said  Acts 


(a)  Sect  1. 


(p)  Sect.  8. 
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or  one  of  them,  in  oonsideratioii  of  the  sum  of  700{.  to  us 
paid  by  S.  S.  Fripp,  of  Ac,  do  assign  unto  the  said  S.  S. 
Fripp,  her  ezecuton,  administrators,  and  assigns,  the  said 
canal  navigation  and  undertaking,  and  the  works,  lands, 
hereditaments,  and  capital  subscription,  calls^  debts,  sums  of 
money,  property,  estate,  and  effects,  now  belonging,  due, 
and  owing,  or  hereafter  to  belong,  or  be  due  and  owing 
thereto,  and  all  and  singular  the  toUs,  rates,  and  duties 
arising  by  yirtue  of  the  said  Acts,  and  each  or  either  of 
them,  and  all  our  estate,  right,  title,  and  interest,  in  and  to 
the  same,  to  hold  unto  the  said  S.  S.  FHpp,  her  executors, 
administrators,  and  assigns,  imtil  the  said  sum  of  7002., 
together  with  interest  for  the  same  after  the  rate  of  51.  for 
every  lOOL  for  a  year,  shall  be  fully  paid  and  satisfied. 
Given,  Sec" 


246 


1853. 


The  remainder  of  the  sum  of  26,0002.  was  advanced  on 
secorities  in  a  similar  form  by  eight  different  persons  who 
were  mentioned  in  the  bill,  one  of  whom  was  the  Defendant 
Cooke.  By  the  Act  of  the  9  &  10  Vict  a  ccxv,  the  style  of 
the  company  was  altered  to  ''  The  Chard  Canal  and  Bail- 
iray  Company;'^  and  they  were  enabled  to  create  further 
shares,  and  to  convert  a  part  of  the  canal  into  a  railway. 
By  the  Act  10  &  11  Yict  c.  dxxv,  the  style  of  the  company 
was  changed  into  "  The  Chard  Railway  Company,''  and  pow- 
ers were  given  to  them  and  the  Bridgewater  and  Taunton 
Canal  and  Stolford  Railway  and  Harbour  Company,  to  amal- 
gamate, or  to  enter  into  arrangements  for  the  demise  or  sale 
of  one  undertaking  to  the  other,  together  with  powers  to 
raise  a  further  share  capital,  and  convert  the  entire  canal 
into  a  railway. 


The  bill  stated  that  no  part  of  the  canal  had  been  made 
a  railway  under  either  of  the  foregoing  Acts ;  and  that  the 
income  of  the  company  arising  from  the  canal  was  insuffi* 
cient  to  pay  even  the  interest  upon  the  first  mortgage  of 
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20,000{.,  and  that  no  interest  had  been  paid  upon  the  second 
sum  of  26,0002.  since  the  year  1842,  in  which  the  canal  was 
opened.  The  bill  stated  that  the  traffic  had  at  first  been 
very  considerable,  but  that  in  consequence  of  the  bad  ma- 
nagement of  the  undertaking,  independent  traders  were 
almost  wholly  excluded;  that  John  Farquhoi/r  was  the 
manager  on  behalf  of  the  Defendants,  the  Ohard  Bailway 
Company,  of  their  canal  and  business;  and  that  Farquhar, 
with  the  other  Defendant  Cooke,  the  secretary,  carried  on 
business  in  partnership  on  their  own  account*  under  the  style 
or  firm  of  '*The  Bridgewater  and  Chard  Coal  Company;" 
that  the  coal  company  were  the  most  considerable  traders 
upon  the  canal,  and  in  consequence  of  the  official  situation 
of  Farquhar  and  Cooke  had  £EU)ilities  afforded  to  them, 
which  gave  them  advantage  over  other  traders,  and  pre* 
vented  the  due  development  of  the  traffic ;  and  the  canal 
was  managed  by  Farquhar^  with  a  view  exclusively  or 
chiefly  to  the  benefit  of  the  coal  company;  and  that  the 
boats  were  so  regulated  and  tolls  so  levied  as  to  afford  great 
advantages  to  the  coal  company  and  amounting  to  a  sys- 
tematic breach  of  the  provision  in  the  Act  The  bill  chai]ged 
that  the  rates,  tolls,  and  duties  granted  by  the  Act  ought  to 
be  equally  levied  throughout  the  line*  and  should  not  be 
reduced  in  favour  of  any  particular  person  or  company. 
The  bill  alleged  that  the  traffic  of  the  canal  might  be  con- 
siderably increased  if  placed  under  the  management  of  some 
indifferent  person,  who  would  regard  exclusively  the  interest 
of  the  company  and  of  their  mortgagees,  but  that  the  same 
would  not  succeed  so  long  as  the  canal  was  under  the 
management  of  the  Defendants ;  that  the  company,  under 
such  management,  had  no  prospect  of  profits  upon  their 
capital,  and  therefore  had  no  inducement  to  look  to  the 
careful  working  of  the  canal.  The  bill  prayed,  that  an 
account  might  be  taken  of  what  was  due  to  the  Plaintiff 
and  his  co-mortgagees  for  principal  and  interest ;  that  the 
company  might  be  decreed  to  pay  the  amount  by  a  short 
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day,  or  eLae  that  the  undertaking  might  be  sold,  subject  to 
the  rights  of  the  mortgagees  for  the  20,0002.;  that  a  receiver 
and  manager  might  be  appointed,  to  whom  the  company 
should  deliver  over  all  their  books  and  property  and  the 
control  of  their  concern,  and  that  the  company  might  be 
restrained  from  interfering  in  the  management^  and  for 
general  relie£ 

The  bill  in  the  second  snit  was  filed  by  the  same  Plain- 
tiff on  behalf  of  himself  and  all  persons  except  the  De- 
fendant, ThomcM  Reynolds,  holding  securities  in  respect  of 
a  sum  or  charge  of  89,9922.  Ss.  2d,  against  the  company; 
and  Reynoldsy  who  had  on  behalf  of  himself  and  the  same 
mortgagees  as  those  whom  the  Plaintiff  claimed  to  repre- 
sent, already  entered  into  possession  of  the  undertaking. 
The  biU  stated  the  establishment  by  the  Act  of  51  Geo.  8, 
c  k,  of  a  company  called  the  "  Bristol  and  Taunton  Canal 
Navigation  Company,'^  with  a  share  capital  of  420,0002.,  and 
power  to  borrow  150,0002.  on  mortgage,  in  the  form  therein 
mentioned  (a),  or  otherwise  raise  such  fiirthei  sum  by  shares. 
That  by  the  Act  5  Geo.  4,  c.  czx,  the  name  of  the  company 
was  changed  to  that  of  the  *'  Bridgewater  and  Tavmton 
Navigation  Company;"  and  that  by  the  2  Will  4,  a  xliii, 
priority  over  all  other  charges  affecting  the  undertaking  was 
secured  to  the  Exchequer  Bill  Loan  Commissioners,  for 
advances  to  the  company  to  the  amount  of  15,0002. 
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The  bill  further  stated,  that,  by  the  7  Will.  4,  c.  xi,  the 
proprietors  were  enabled  to  extend  their  undertaking  below 
the  town  o{  Bridgewater,  and  to  take  in  respect  of  such  new 
imdertaking  such  tolls  as  the  company  should  from  time  to 
time  fix,  not  exceeding  the  tolls  and  rates  specified  in  the 
schedule;  and  that  the  Act  contained  a  clause (6)  as  to  the 
equality  of  levying  the  tolls,  substantially  the  same  as  that 


(a)  Sect.  76. 


(6)  Sect.  22. 
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in  the  3  Yict  a  i,  a  10  (a);  that  by  thia  Act  the  oompany 
were  authorised  to  take  up  on  mortgage  100,0002.,  including 
the  amount  abeady  borrowed.  The  bill  slated,  that^  by  the 
9  &  10  Yict  c.  cxlv,  the  name  of  the  company  was  changed 
to  its  present  name  of  **  The  Bridgewater  and  TaumUon 
Canal  and  Stolford  Railway  and  Harbour  Company/'  and 
power  was  given  them  to  make  the  new  works  therein  men- 
tioned, after  provision  should  have  been  made  for  payment 
of  their  mortgage  debts ;  but  the  bill  stated  that  no  steps 
had  been  taken  either  to  pay  the  debts  or  to  execute  the 
new  works ;  and  the  time  limited  by  the  last-mentioned 
Act  for  the  completion  of  the  works  was  very  near  expiring. 


The  bill  then  stated,  that,  tmder  the  four  first-menti<med 
Acts,  the  dock,  canal,  and  works  thereby  authorised  were 
made  and  comfdeted;  and  in  so  doing,  the  Company  ex- 
pended the  sum  of  100,000!.,  or  thereabouts,  which  they 
were,  by  the  said  stat  7  Will  4,  c.  xi,  authorised  to  raise 
by  way  of  mortgage ;  that  the  debt  of  15,000!.,  lent  by 
the  Exchequer  Loan  Commissioners,  had  been  reduced  to 
10,0002. ;  that  subsequently  to  that  advance,  and  at  dif- 
ferent times  from  1831  to  1842,  the  company  borrowed 
from  different  persons  divers  sums  in  respect  of  such  sum 
of  100,0002.,  and  that  in  particular,  in  the  year  1840,  they 
borrowed  four  sums  of  2,5002.  each,  making,  in  the  whole 
10,0002.,  from  the  Plaintiff;  that  in  1836  the  company 
had  in  like  manner  borrowed  a  sum,  1,6132.  4«.  7<2.,  which 
afterwards  became  vested  in  the  Defendant  Thomas 
Meynolds;  and  that  all  such  sums,  amounting  togeth^  to 
89,9922.  8s.  2d.,  were  borrowed  on  mortgage,  in  securities 
of  the  same  form,  whereby  the  Bridgewater  and  TaurUon 
canal  navigation  and  undertaking,  and  the  river  Tone 
navigation  and  undertaking,  and  all  and  singular  the  tolls» 
rates,  and  duties,  granted,  arising,  or  payable  to  the  com- 


(a)  Supra,  p.  244. 
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pftoy  m  respect  of  the  same  respeciivdy  by  virtue  of  the        1853. 
said  Acts  or  any  of  them,  and  all  the  estate,  right,  title,        fmpp" 
and  interest  of  the  said  company  of,  into,  or  oat  of  the  ^^ 

same  respectiTely,  were  assigned  unto  the  said  respective   Railway  Co. 
mortgagees,  their  executors,  administrators  and  assigns,        ^^'^ 
until  the  said  respective  sums,  together  with  interest  for   Tn  Bbumb- 
the  same  after  the  rate  of    52b  per  cent  per  annum,      Tauhtoh 
should  be  fully  paid  and  satisfied,  and  whereby  also  the     ^^^  ^ 
company  demised  unto  the   said   respective  mortgagees, 
their  executors,  administrators^  and  assigns,  such  parts  of 
the  messuages,    lands,   and  tenements,  which  had  been 
parchased  for  an  estate  of  fireehold  and  inheritance  in  fee 
simple  by  the  company,  under  their  then  present^  or  their 
fomer  name  of  incorporation,  for  all  or  any  of  the  purposes 
mentioned  in  the  said  Acts,  as  had  not  been  used  for  any  of 
ibe  purposes  of  the  same  Acts  or  either  of  them,  and  also 
the  lands  and  hereditaments  belonging  to  the  said  river 
Tone,  or  the  conaervatore  thereof;  provided  always,  and  it 
was  thereby  expressly  agreed  and  declared,  that  the  said 
mortgagees, their  executors,  administrators, or  assigns,  should 
not,  in  respect  of  such  security,  claim  in  regard  to  any  of 
the  premises  comprised  in  or  affected  by  the  same,  any 
preference  or  priority  to  any  subsequent  mortgagee  or 
mortgagees  thereof,  it  being  intended  and  agreed  that  the 
mortgagees  in  general  should  become  entitled  equally  and 
rateably,  as  mentioned  in  the  said  first  and  last-mentioned 
Acts  respectively. 

The  Plaintiff  allied,  that,  at  the  time  of  making  his  said 
advances  in  1840,  he  was  told  that  he  could  at  any  time 
receive  his  principal  money,  on  giving  six  months^  notice  ; 
that  he  accordingly  gave  in  April,  1845,  notice  requiring 
repayment  in  the  month  of  October  following,  and  that  he 
brought  his  action  to  recover  the  said  sum  of  10,0002. ;  that 
in  August,  1845,  pending  the  action,  Reynolds,  on  behalf 
of  himself  and  other  mortgagees,  entered  into  possession  of 
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the  tuidertaking,  and  appointed  the  said  John  Farquhar, 
mentioned  in  the  former  bill,  manager  of  this  undertaking 
also.  The  Plaintiff  alleged  that  this  step  was  taken  in 
order  to  defeat  his  said  proceedings  at  law,  and  without  the 
knowledge  or  assent  of  the  other  mortgagees ;  that^  how- 
ever, he,  the  plainti£^  afterwards,  for  some  time  acquiesced, 
in  such  possession  and  proceedings^  upon  the  £uih  of  the 
representations  of  the  Defendant,  that  the  course  he  had 
taken  was  that  which  was  the  best  for  all  parties;  that  the 
works,  however,  had  been  hitherto  uniemunerative ;  that 
the  returns  were  not  sufficient  to  keep  down  the  interest ; 
and  that  there  was  due  to  the  Plaintiff  and  other  mortgagees 
on  the  same  footing,  (irrespective  of  lQ,0002b  before  men- 
tioned), the  sum  of  89,9922.  Ss.  2d, besides  a  very  large  arrear 
of  interest  The  Plaintiff  further  alleged  that  he  had 
lately  discovered  the  dealings  of  the  Defendants  Beynolds 
and  FarquhaTy  in  respect  of  the  Coal  Company,  as  stated 
in  the  other  bill  The  bill  prayed  that  a  receiver  and 
manager  of  the  Bridgewdter  and  Tauivton  Canal  might 
be  appointed,  and  that  an  account  of  all  tolls,  rates,  and 
duties  received  by  the  Defendant  Reynclde  since  the  time 
of  his  taking  possession,  and  also  of  all  principal  monies 
and  interest  due  to  the  Plaintiff  and  his  oo-mortgagees» 
might  be  taken,  and  payment  made  of  what  should  be 
found  due  to  them  by  a  short  day,  or  that  the  property 
might  be  sold,  and  for  general  relief 


Arffwmmt 


Mr.  Eolt  and  Mr.  Oebome,  for  the  Plaintiff 


The  principal  authorities  referred  to  in  support  of  the 
application  are  mentioned  in  the  judgment  Besides  those 
were  the  observations  of  Lord  Loughborough,  L.  C,  in 
Knapp  V.  WUUama  (a),  that  "  The  mortgagee  would  have 
a  right  to  come  into  this  Court  to  have  an  aocoimt  and  a 


(a)  4  Yes.  430,  d. 
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reoeiver  appointed.  He  would  have  a  rights  by  the  aid  of 
this  Courts  to  have  the  tolls  specifically  applied  to  his 
mortgage;" — an  authority  cited  and  approved  of  by  Ix>rd 
8L  Leonards,  L.  C,  in  Oibbana  v.  Fletcher,  16th  July, 
1852^  affirming  the  right  to  a  receiver  in  a  suit  by  the 
mortgagees  of  parish  rates,  under  a  special  Act,  and  observ- 
ing,"  In  my  apprehension,  the  Plaintifib  have  this  equity, 
and  no  other ''(a);  and  DvmmUe  v.  AsKbrockeQ)),  in 
which  a  receiver  was  appointed,  at  the  suit  of  a  mortgagee, 
ofthe  tolls  of  roads. 

Mr.  Daniel  and  Mr.  Piggott  for  the  Defendant  Reynolds, 
in  his  capacity  as  co-mortgagee  with  the  Plaintiff,  insisted  on 
the  &ct  of  the  concurrence  of  the  mortgagees  other  than 
the  Plaintiff;  that  the  course  which  had  been  taken,  and 
which  was  being  pursued,  was  that  which  was  most  bene- 
ficial for  all  parties;  and  they  suggested,  that,  from  the  cir- 
comstances,  the  Court  would  assume  that  the  application 
was  made,  not  in  the  interest  of  the  mortgagees,  but  in  that 
of  a  rival  company,  desirous  of  embarrassing  and  inter- 
cepting the  traffia 

Mr.  W.  M.  James,  and  Mr.  0.  M.  RoupeU,  for  the  two 
incorporated  companies,  submitted  that  at  least  the  profits 
derived  from  the  carrying  trade  had  not  been  subjected  to 
the  mortgages;  and  that  the  Plaintifi^  therefore,  could  have 
no  right  to  a  receiver  over  that  part  of  the  concern. 

On  behalf  of  the  Defendants,  in  addition  to  the  cases 
commented  on  in  the  judgment,  Drewry  v.  Barnes  (c)  was 
cited ;  and  with  r^ard  to  the  interposition  of  the  Court 
after  all  the  circumstances  which  had  taken  place,  and  the 
long  acquiescence  of  the  Plaintiff,  Oray  v.  Chaplin  (d). 


{a)  OMom  v.  Ileicher  is  not 
repGrtacL  The  above  extract  is 
taken  from  a  printed  but  nnpub- 
Hflhed  note  of  the  caae,  which 
was  produced  in  Court  during 


the  argament 
(6)  3  Rosa.  98. 
(e)  3  Id.  94. 
(d)  S  Id.  126. 
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Vicb-Chanceixor  : — 

These  two  motions,  although  made  in  separate  soits, 
came  on  together ;  but  as  the  two  cases,  although  connected 
in  some  of  their  circumstances,  as  well  as  by  the  idaitity 
of  sereral  <^  the  persons  concerned,  yet  stand  on  very 
different  considerations,  I  shall  now  treat  them  separately. 

First,  with  regard  to  the  suit  against  the  Chard  Bailway 
Company.  The  application  is  for  the  appointment  of  a 
manager  and  receiver.  The  position  of  the  Plaintiff  is  this : 
that  there  is  an  existing  prior  mortgage  for  20,0002.,  which 
has  priority  over  all  other  mortgages  and  charges.  This  is 
vested  in  William  Fripp,  the  brother  of  the  Plaintiff 
The  Plaintiff  himself  is  also  a  mortgagee  for  9,1 36L,  and 
others  are  mortgagees  for  16,8652.,  making  together  a  sum 
of  26,0002.,  authorised  to  be  raised  by  the  second  Act  of  the 
company,  but  postponed  to  th*e  20,000Zw  raised  under  the 
first  Act.  The  Plaintiff  has  filed  his  bill  on  behalf  of  him- 
self and  all  other  his  co-mortgagees  in  the  security  for  the 
26,0002.,  against  the  company,  and  against  the  Defendant 
CookCy  in  order  ultimately  to  establish  his  mortgages,  as 
against  the  property  of  the  company,  and  he  has  asked  by 
this  motion  that  he  may  in  the  meantime  be  protected  by 
the  appointment  of  a  receiver.  It  appears  that  the  com- 
pany themselves  are  in  possession  of  this  property,  which  is 
almost  improductive  in  respect  of  the  second  mortgagees ; 
and  the  Plaintiff  seeks  the  appointment  of  a  receiver  tosecure 
to  himself  such  benefit  as  he  can  firom  these  proceedinga 

The  first  objection  was  a  technical  one,  as  to  the  necessity 
of  making  other  parties  to  the  suit  But  I  will  first  con- 
sider the  objections  which  have  been  raised  in  point  of 
principle.  It  is  said  that  this  is  a  parliamentary  corpo- 
ration, and  that  it  is  therefore  compellable  by  mandamus 
to  do  all  things  which  it  ought  to  do,  and  may  be  restrained 
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by  indictmeat  firom  acting  unlawfully;  thai  the  govern- 
meat  of  the  body  being  vested  by  statute  in  the  committee 
of  management,  there  is,  in  £Bu:t,  a  receiver  and  manager 
appointed  by  the  Act  itself  to  perform  the  functions 
attributable  to  such  officers,  and  that  what  is  now 
asked  would  be  an  unauthorised  interference  with  a  body  so 
created  by  parliamentary  authority.  The  case  of  Doe  d. 
MyaU  v.  The  St.  Helen's  cmd  Rwncom  Owp  B<Mway 
Compa/ny(a)  was  referred  to,  which  came  on  upon  an  eject- 
ment Isought  by  a  mortgagee  of  the  undertaking,  and 
turned  upon  the  meaning  of  that  word.  It  was  held,  that 
the  word  '*  undertaking "  did  not  give  to  the  mortgagee 
such  an  interest  as  would  enable  him  to  maintain  an  ejects 
meat ;  but  observations  were  thrown  out  to  the  effect  that 
it  could  not  be  the  intention  of  the  Legislature  that  the 
mortgagee  should  have  powers  which  would  prevent^  as  it 
was  said,  the  purposes  of  the  Act  from  being  carried  into 
execution.  The  case  of  RvLaedl  v.  The  East  AngUan  Rail- 
way Company(b)  was  also  referred  to.  That  case  came 
before  the  Yice-Ghancellor  Knight  Brtice,  and  afterwards 
before  Lord  Trwro  on  ^ypeal,  and  there  appears  to  have 
be^  a  strong  intimation  of  opinion  by  both  of  the  learned 
judges,  that  the  order  for  the  appointment  of  a  receiver 
there  made^  was  one  which  could  not  be  justified,  under 
the  Gircumstances  of  the  powers  and  authorities  of  the 
body.  The  appointment  was  in  very  large  terms.  The 
application  there  was  partly  on  behalf  of  bond  creditors, 
about  whose  posseBsion  there  might  be  some  difficulty.  The 
order  was  made  by  consent;  and  it  directed  that  the  receiver 
was  to  take  and  have  the  management  of  the  estate  and 
effects  of  the  company,  and  the  directicm  and  superinten- 
dence of  the  working  of  the  several  railways  belonging  to 
or  under  the  control  of  the  company,  and  all'  other  busi- 
» of  the  company  (o).   The  Vice-Chanoellor  Knight  Bruee^ 


1853. 


(a)2Q.K364.         (^)  3  M'N.  &  G.  125.         (c)  3  M'N.  &  6. 128. 
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upon  the  application  made  to  him  for  the  committal  of  the 
sheriff  for  interfering,  at  the  suit  of  a  judgment  creditor, 
with  the  possession  of  the  recieYer(a),  suggests  wheth^  the 
order  for  the  receiver  might  not  be  against  the  poUcy  of 
the  law,  and  illegal  as  unduly  committing  a  portion  of  the 
trust,  committed  by  the  Legislature  to  particular  men,  to 
others  to  whom  the  Legislature  did  not  intend  to  confide  it ; 
and  he  says,  "  The  particulars  of  this  order  were,  I  think, 
not  drawn  to  my  attention.  It  was  a  consent  order,  and  all 
I  did  was  to  appoint  a  receiver,  not  as  I  believe  having 
any  notion  of  the  particular  ground  on  which  it  should  be 
drawn  up, — ^the  terms  of  which  I  suspect  to  be  against  the 
policy  of  the  law  and  illegal''  He  goes  on  to  say,  however, 
that  was  not  the  time  for  considering  whether  or  not  the 
order  should  be  upheld  or  preserved  intact  The  Lord 
Chancellor  observes  that  he  thinks  there  was  good  reason  for 
the  determination,  and  that  it  was  not  then  competent  or 
proper  to  decide  on  the  objections  made  to  the  order(6). 
But  what  theYice-Chancellor  is  there  turning  his  attention 
to,  is  the  largeness  of  the  terms;  he  says  all  he  did  was  to 
appoint  a  receiver,  and  that  his  attention  was  not  drawn  to 
the  form  of  the  order.  If  no  receiver  can  be  appointed,  the 
mortgagee  in  this  case  will  be  placed  in  a  very  strange  posi- 
tion,—certainly  one  unlike  that  of  any  other  mortgagee.  If 
this  were  a  mortgage  of  the  undertaking  alone,  no  ejectment 
would  Ue, — and,  according  to  the  argument^  the  only  other 
remedy  would  be  having  a  receiver  appointed  by  a  magis- 
trate under  the  special  Act  But  then  this  power  is  given 
by  the  Act  expressly  without  any  prejudice  to  any  other 
rights  or  remedies  which  the  mortgagee  has,  either  at  law 
or  in  equity ;  evidently,  I  think,  supposing  that  he  has 
some  other  rights  and  remedies;  and  the  argument  that  he 
has  none  such,  is,  I  think,  therefore  not  consistent  with  this 
part  of  the  Act   The  Legislature  has  sanctioned  the  making 


(a)  See  14  Jurist,  967. 


(6)  3  WN.  &  G.  lia 
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of  these  mortgages  in  the  very  form  in  which  an  ordinary 
mortgage  would  be  made.  Are  they  now  to  be  turned 
round  and  told  they  have  no  remedy  except  what  they 
would  get  by  applying  to  two  justices  to  have  a  receiver 
appointed?  I  cannot  think  the  legislature  intended  to 
sanction  such  a  delusion  of  parties  lending  their  money  to 
the  Company. 


That  is  a  mortgage  in  the  most  complete  form  possibla 
The  mortgagee  would  have  all  the  property  of  the  mortga- 
gor, and  by  a  parliamentary  enactment,  the  instrument 
would  carry  all  the  future  property  of  the  company  as  well 
as  what  existed  at  the  time  of  the  mortgaga  Indepen- 
dently of  the  question,  whether  the  Legislature  authorised 
a  mortgage  in  such  a  form,  and  expressly  reserved  to  the 
mortgagee,  in  a  particular  case,  all  his  other  rights  and  re- 
medies, which  would  seem  to  indicate  that  he  had  some 
other  rights  and  remedies^  there  is  in  the  Chard  Canal  and 
Bailway  Act^  of  1846(6),  an  express  provision  that  neither 
the  mortgageesi,  nor  any  of  the  creditors,  shall  take  posses- 
fion  or  otherwise  obstruct  the  Company  in  constructing  the 
works  thereby  authorised  to  be  executed;  which  intimates 
plainly  that  the  L^islature  contemplated  a  case  arising  in 
^rhich  they  might  take  possession.  I  think,  therefore,  a  re- 
ceiver may  be  appointed  by  this  Court.  The  appoint- 
m^t  of  a  recdver  upon  an  application  to  the  magistrate 
would  only  cany  the  rates  and  duties,  and  that  would  clear- 
ly not  be  an  adequate  remedy,  nor  the  only  remedy  which 
the  mortgagees  have. 

It  was  then  said,  that,  independent  of  the  argument  on 
the  management  being  in  a  parliamentary  receiver,  and  on 
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[His  Honour  stated  the  terms  of  the  instrument  (a).]    *       x  T~ 


(a)  Supra,  pp.  S44-5. 
VOI^  XL 


(6)  9  &  10  Yict.  c.  ecxv.  ■.  12. 
S  H.  W. 
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the  grounds  of  public  policy  connected  with  that  part  of  the 
case, — ^the  appointment  of  a  receiver  here  is  impossible;  in- 
asmuch as  the  Court  cannot  prescribe  eveiything  which  is 
to  be  done,  and  the  Corporation  will  be  liable  to  indictment 
in  case  the  receiver  should  not  carefully  keep  up  the  proper 
repairs  of  the  banks,  and  attend  to  the  other  duties  imposed 
by  the  Acts.  But  there  can  be  no  difficulty  upon  these 
grounds.  It  is  a  point  which  frequently  arises,  and  the 
liberty  given  to  apply  is  quite  sufficient  to  protect  the  Com- 
pany against  anything  which  is  consequent  upon  the  order 
made  by  this  Court  suspending  their  ordinary  powers.  It 
was  next  urged,  that,  whatever  might  be  done,  the  person 
to  be  appointed  could  not  be  appointed  with  powers  to 
manage,  but  only  to  act  as  receiver.  Against  this  ai^gument 
Jefferys  v.  Smith  (a)  and  Crawshay  v.  Ma/ule(b),  were  cited. 
In  these  cases  Lord  Eldon  held,  that  where  parties  purchase 
leasehold  mines  as  tenants  in  common  for  the  purpose  of 
working  them,  the  leases  should  be  considered  as  partner- 
ship property,  and  therefore  a  winding  up  and  sale  of  the 
concern  might  be  directed,  or  a  person  to  receive  and  ma- 
nage be  appointed ;  and  he  adverted  to  the  inconvenience  of 
not  being  able  to  interfere  by  appointing  a  receiver.  '*  How 
it  may  be  in  Wales,"  he  says,  "I  don't  know;  but  in  my  own 
country,  where  there  are  frequently  twenty  owners  of  the 
same  mine,  if  each  is  to  have  a  set  of  miners  going  down  to 
work  his  twentieth  part,  it  would  be  impossible  to  continue 
working  the  mine.  Must  not  a  contract  be  implied  that  it 
was  to  be  carried  on  in  a  practicable  and  feasible  way  V'(c) 
And  on  a  subsequent  day  his  Lordship  says :  "  It  appears 
to  me,  therefore,  upon  general  principles,  with  reference  to 
the  particular  circumstances  of  any  case^  that  where  persons 
are  concerned  in  such  an  interest  in  lands  as  a  mining  con- 
cern IB,  this  Court  will  appoint  a  receiver,  although  they 
are  tenants  in  common  of  it''(^}*     -Auud  accordingly  it  was 


(a)  IJ.  &  W.  298. 
lb)  1  Swanst  295. 


(c)  IJ.  &  W.  302. 

(d)  Id.  303. 
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referred  to  the  Master  to  approve  of  a  proper  person  to  be 
receiver  and  manager.  The  form  of  that  order  is  given  in 
Setofi  on  Decrees  (a).  There  is  nothing,  either  in  the  report 
of  the  judgment  or  in  the  order,  pointing  to  a  sale.  The 
€ase  of  Story  v.  Lord  Wi7id6or(b)  meets  an  objection  which 
was  taken  by  Mr.  Roupell.  It  was  said  that  the  party  who 
had  taken  the  legal  title  could  not  come  here  to  have  a 
receiver.  Lord  Hardwicke  expressly  says,  "Though  the 
jdaintiff's  is  a  legal  title,  yet  he  is  proper  in  coming  into 
this  Court,  because  this  is  not  a  title  of  land,  but  of  a  call- 
ing, which  is  a  kind  of  trade,  and  therefore  an  account  may 
be  taken  of  the  profits  here.'^  Further,  if  this  mortgagee 
enters  into  possession  (as  he  would  have  a  dear  right  to  do 
against  the  Company),  he  becomes  a  trustee  for  the  whole 
body;  and  he  is  not  compellable  to  take  upon  himself  the 
whole  administration  and  management  It  is  therefore  for 
the  advantage  of  all  parties  that  a  receiver  and  manager 
should  be  appointed. 
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It  was  then  said,  that  no  complaint  had  ever  been  made 
against  Mr.  Farquhar,  and  that  these  proceedings  were  in- 
stituted without  warning  to  him.  But  he  is  not  managing 
for  the  mortgagees.  He  is  managing  for  the  Company, 
and  I  do  not  think  the  Company  are  entitled  to  have  or 
retain  possession,  as  against  the  mortgagees;  and,  notwith- 
standing what  was  said  in  argument  against  the  right  of 
the  mortgagees  to  carry  on  the  trade  and  take  the  profits 
which  may  arise,  the  appointment  of  the  receiver  must  go 
to  that  extent  The  mortgage  or  charge  extends,  not  mere- 
ly to  the  property  which  the  Company  possessed  at  the  time 
it  was  made,  but  to  "  all  present  and  future  property."  The 
profits  which  subsequently  accrue  to  the  Company  by  the 
exercise  of  these  powers  are  clearly  within  the  description 
of  future  property,  thus  made  subject  to  these  debta 


(a)  p.  324,  ed.  1 ;  p.  056,  ed.  2. 
S2 


(&)  2  Atk.  630. 
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On  the  objection  as  to  parties,  there  is  perhaps  some  dif- 
ficulty. It  is  said  that,  although  the  plaintiff  files  his  bill 
on  behalf  of  himself  and  all  other  mortgagees,  yet  he  has 
in  his  bill  named  all  such  other  mortgagees;  and  that  as 
they  are  no  more  than  eight  in  number,  there  is  no  reason 
why  he  should  not  have  made  them  all  defendants  to  the 
bill :  that  it  cannot  be  alleged  that  they  are  either  extremely 
numerous  or  unknown.  If  I  thought  such  a  course  would  be 
useful  to  the  parties,  I  should  think  it  my  duty  to  yield  to 
the  objection ;  but  I  confess  I  do  not  see  the  utility  of  mak- 
ing all  these  mortgagees  partie&  Under  the  present  prac- 
tice they  may,  if  the  plaintiff  should  be  advised  to  do  so, 
be  added  to  the  suit  by  amendment,  and  served  with  a  copy 
of  the  bill ;  and  such  notice  is  sufficient.  Any  form  of  pro- 
ceeding which  would  cause  unnecessary  expense  to  others 
the  plaintiff  ought  to  avoid,  and  I  cannot  say  that  he  is  not 
perfectly  right  in  framing  his  bill  in  this  form. 


The  second  cause,  in  which  the  motion  is  against  the 
Bridgewater  and  Taunton  Canal  Company,  stands  in  a  dif- 
ferent position,  from  the  particular  circumstances  which 
have  there  taken  placa  The  difficulty  supposed  to  be  so 
great  in  the  first  case,  as  to  the  mortgagees  taking  posses- 
sion, has  here  been  practically  solved  for  the  last  eight 
years, — the  mortgagees  during  that  time  having  actually 
been  in  possession.  I  am  glad  to  see,  from  the  experience 
which  this  case  furnishes,  that  the  practical  difficulties  in 
the  way  of  the  interposition  which  is  sought,  are  not  insu-  ' 
perable.  The  case  stands  thus : — Under  the  pressure  of 
actions  brought  against  the  Company  to  recover  monies  lent 
them  upon  loan  notes,  it  was  arranged  that  a  judgment 
should  be  given  for  an  amount  suffici^it  to  cover  all  the 
monies  due  to  creditors  of  the  Company  on  such  loan  notes. 
This  being  done,  Mr.  Reynolds  was  placed  in  the  position 
of  mortgagee,  by  transferring  to  him  the  mortgage  of  a  Mr. 
Paul,  and  was  then  put  in  possession,  on  behalf,  as  he  says, 
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of  himaelf  and  all  his  co-mortgageeB  of  the  sum  of  89^922., 
8«.  2(2.;  and  in  effect  all,  exoept  the  plaintiff  Fripp^  who 
holds  a  mortgage  for  10,0002.,  have  signified  in  writing  their 
acquiescenoe  in  that  proceeding.  This  took  place  in  1845, 
and  Mr.  Reynolds  and  his  co-mortgagees  have  been  con- 
ductiDg  the  affidrs  of  the  Company  ever  since,  up  to  the 
present  time,  and  have  appointed  Mr.  Fdrquhar  their  ma- 
nager, the  Plaintiff  dissenting  from  this  course.  The  legal 
position  of  the  mortgagees  is  this,  they  are  entitled,  any  one 
or  more  of  them,  to  take  possession,  but  whoever  does  so  is 
a  ^ostee  for  all  the  others,  they  become,  as  it  were,  tenants  in 
common;  and  if  they  then  want  a  receiver,  the  principle  of 
J^erye  v.  Smith  (a),  which  I  referred  to  in  the  other  case, 
faeie  also  appliea 


£69 


1853 


Thb  Bridos- 

wateb  ahd 

Taumtok 

Caval,  ko., 

Cos. 

JudgwtemL 


It  was  said  that  the  mortgagees  might  obtain  the  appoint- 
ment of  a  receiver  through  the  medium  of  the  Justices  of 
the  Peace,  but  the  power  of  making  an  application  to  the 
Justices  does  not  exclude  other  remedies;  and  if  these  ten- 
ants in  common  cannot  all  agree,  neither  one,  two,  three,  or 
a  majority  of  them  can  bind  the  minority  by  such  an  ap- 
pointment They  have  no  authority  in  the  case  exclusive 
of  each  other;  nor  is  it  pretended  that  they  have  any  dele- 
gated authority  from  Fripp.  I  think  it  clear,  therefore,  that 
Fripp  is  in  a  position  in  which  he  may  apply  to  the  Court 
for  a  receiver;  and  the  question  therefore  is,  whether  it  is 
right  to  make  the  order  which  is  asked;  and  to  ascertain 
this,  it  becomes  necessary  to  go  through  the  evidence  which 
has  been  brought  before  the  Court  on  this  application. 

It  appears  in  this  case  that  the  Plaintiff  has  a  large  in- 
terest at  stake,  to  the  extent  of  10,000i. ;  but  although  this 
is  so,  the  majority  of  the  mortgagees,  both  in  number  and 
amount,  are  opposed  to  this  application,  and  to  the  view 


(a)  J.  &W.29a 
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taken  by  him.  There  are  mortgagees,  about  twenty  in  nmn- 
ber,  who  approve  of  the  present  system  of  management 
and  of  the  present  manager,  and  do  not  wish  to  see  either 
changed.  In  this  state  of  things,  the  Plaintiff  being  entitled 
to  have  a  receiver  as  it  appears  to  me,  I  have  had  to  consi- 
der whether  it  would  be  the  proper  course  to  continue  Far- 
guhar  in  the  management,  he  submitting  to  act  under  the 
authority  of  the  Court,  and  account  according  to  its  direc- 
tions. I  was  at  first  inclined  to  think  that  this  might  be 
a  proper  order  to  make,  but  I  have  come  to  the  conclusion 
that  it  would  not,  and  that  some  entirely  indifferent  person 
ought  to  be  appointed.  It  was  said  that  there  was  and  is 
nothing  to  preclude  the  persons  who  appointed  Farquhar 
from  doing  so;  that  may  shortly  be  answered  by  observing 
that  they  shew  no  authority,  as  against  Fripp,  to  make 
such  an  appointment.  But  even  if  they  had  such  authority, 
the  question  would  still  be,  whether,  in  the  position  in  which 
Farquhar  stands,  it  would  be  right  that  he  should  hold 
this  particular  office.  He  and  Mr.  Oooke  are  by  far  the 
most  important  customers  of  the  canal.  There  must  there- 
fore be,  so  long  as  he  occupies  this  double  position,  a  consi- 
derable conflict  between  his  interest  and  his  duty.  The 
Act  of  Parliament  seems  to  have  designed  to  guard  against 
such  a  state  of  things,  for  it  provides  that  no  person  holding 
any  place  of  profit  under,  or  having  any  contract  with,  the 
Ck>mpany,  shall  be  qualified  for  being  a  member  of  the  com- 
mittee of  management  (a);  and  again,  it  enacts  that  the 
wharfingers  and  servants  of  the  Ck>mpany,  unduly  giving 
preference,  or  shewing  partiality  to  any  person  using  the 
canal,  shall  be  liable  to  a  penalty  (6).  I  do  not  impute  to 
Mr.  Farquhir  anything  improper,  but  it  is  evidently  not 
desirable  that  a  person  who  has  to  pay  should  be  himself 
the  ganger  and  measurer  of  the  goods  and  traffic  upon 
which  he  has  to  pay.  There  are,  no  doubt,  many  considera- 
tions to  which  it  is  necessary  to  advert — after  all  that  has 


(a)  4  W.  4,  c.  liii.  s.  72. 


(6)  Id.  s.  112. 
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occurred  in  this  case.  It  is  contended  that  the  arrange- 
ment has  in  truth  been  a  profitable  one, — ^tbat  in  seven 
years  no  complaint  has  been  made;  that  all  the  mortga- 
gees except  the  Plaintiff,  forming  a  considerable  majority 
m  number  and  amount^  desire  that  Mr.  Farquhar  shall  be 
continued  in  the  management;  that  the  Plaintiff  himself 
must,  under  all  the  circumstances  of  the  case,  be  taken  to 
have  acquiesced;  and  that  in  these  proceedings  the  Plaintiff 
is  supported,  and  in  fact  put  forward,  by  the  Bristol  and 
Exder  Railway  Company,  the  rivals  of  the  canal  in  the 
carrying  trade;  and  this  last  argument  is  supported  by  the 
facts,  that  eleven  of  the  Plaintiff's  affidavits  are  made  by 
members  of  that  railway  company,  «and  that  the  person 
whom  he  recommends  as  manager  is  also  manager  of  the 
railway,  which  I  must  say  seems  a  very  strange  selection. 
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As  to  that  part  of  the  case  which  relates  to  the  removal  of 
the  present  manager,  I  must  say  that  it  appears  to  me,  that 
all  that  Mr.  Farquhar  did,  in  its  inception,  was  done  with 
a  view  to  the  benefit  of  the  Canal  Company;  I  think  he 
was  placed  in  an  unfortunate  position  with  regard  to  it ;  but 
miless^  perhaps,  it  be  as  to  the  agreement  concerning  the 
ioUs^  which  I  shall  mention  presently,  he  appears  to  have 
acted  for  the  benefit  of  the  company.  It  is  said  that  the 
canal  was  in  a  very  difficult  position ;  that,  after  a  long  cor- 
respondence with  the  Taunton,  traders,  Farquhar  was  led 
to  suggest  the  formation  of  the  Coal  Company.  He  then 
took  measures,  which  -certainly  display  great  ability  and 
earnestness,  to  promote  the  interests  of  the  company;  and 
ultimately  the  Coal  Company  was  formed,  and  he  bought 
up  the  only  three  remaining  traders  on  the  canal  This 
again  aggravated  the  difficulty  'which  he  would  have  in 
holding  an  even  hand  between  himself  and  the  company  in 
any  advice  which  he  might  be  called  upon  to  give  for  their 
benefit;  and  it  is  certainly  difficult  for  him,  occupying  such 
a  position,  to  convince  the  Court  that  he  is  a  proper  person 
to  be  receiver. 
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[His  Honour  then  went  through  the  eyidenoe  with  refer* 
ence  to  the  position  of  Mr.  Farquhar,  and  observed,  ihsX,  in 
looking  at  what  had  taken  place  with  reference  to  the  ques- 
tion whether  he  would  be  a  proper  person  to  be  appointed 
the  receiver  under  the  authority  of  the  Courts  when  the 
transaction  of  1845  came  to  be  considered,  it  appeared  that 
the  other  mortgagees  had  placed  themselves  entirely  in  the 
hands  of  Cooke  oxidFarquhar.  Every  step  was  taken  at  their 
suggestion,  and  when  the  Plaintiff  attempted,  by  serving  the 
company  with  a  writ  for  2,5002.,  to  pursue  a  remedy  of  his 
own,  Cooke  informed  the  Plaintiff  that  the  company  intended 
to  confess  judgment  in  respect  of  the  debts  due  to  their 
simple  contract  creditors,  and  judgment  was  accordingly 
confessed  and  execution  entered  up,  and  jBeyno{c28  placed  in 
possession.  When  the  consent  of  the  other  mortgagees  was 
asked  to  sanction  such  possession,  nineteen  out  of  twenty 
of  them  sent  in  answers  in  a  common  form,  as  if  proceeding 
from  the  same  instigation.  With  regard  to  the  arrange- 
ment which  was  sought  to  be  carried  into  effect  by  a  reso- 
lution of  the  company,  that  all  persons  who  should  under- 
take to  carry  12,000  tons  of  coal  on  the  canal  in  the  year 
should  be  charged  l\d.  per  ton  per  mile,  and  other  persons 
2d,  per  ton, — ^it  was  apparently  founded  upon  the  report  of 
Farquhar  to  the  sub-committee  in  August,  184I6,  that  cer- 
tain other  parties  were  interfering  with  the  trade, — ^but^  in 
the  circumstances  stated,  it  was  not  apparent  that  the  in- 
terests of  the  company,  or  of  any  other  person  than  Mr. 
Farquliar,  were  prejudiced.  If,  indeed,  he  had  meant  to 
intimate  to  the  committee  his  opinion  that  all  competition 
was  prejudicial, — that  theory  ought  to  have  been  more 
clearly  propounded  and  its  bearings  considered  Inatead  of 
the  resolution  varying  the  amount  of  the  toll  for  coals 
according  as  the  quantity  carried  was  above  or  below  1 2,000 
tons,  it  would  have  been  a  more  open  course  to  have  said 
at  once  that  Mr.  Farquhar  s  goods  were  to  be  carried  at 
the  lower,  and  those  of  every  other  person  at  the  higher. 
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rate.    It  might  be  still  a  queetion,  if  any  person  wished  to 
raise  it^  whether,  if  this  yariation  of  the  scale  of  tolls  was 
not  announced  upon  the  public  tables  of  tolls,  Mr.  Farquhar 
did  not  remidn  liable  for  the  greater  toll  of  2^1.  per  ton  per 
mile  for  all  goods  carried  notwithstanding  that  arrangement 
It  might  be  questioned  whether  the  resolution  was  binding 
until  duly  published  by  being  painted  on  the  toll  boards. 
It  was  in  explanation  said  that  this  was  not  done,  because 
the  resolution  was  only  to  have  effect  for  one  year.    It  did 
not,  however,  even  appear  that  Mr.  Farquhar  had  entered 
into  articles  binding  himself  to  send  12,000  tons  of  goods 
for  carriage  in  the  year.     In  fiict,  it  appeared  that  in  the 
last  year  the  Coal  Company  had  not  carried  12,000  tons  of 
goods  on  the  canal;  for  upwards  of  2,000  tons,  for  which 
tolls  were  paid  by  the  Coal  Company,  belonged  to  other 
parties,  and  would  reduce  the  quantity  of  their  own  goods 
to  less  than  12,000  tons.     The  result  of  their  thus  carrying 
the  goods  of  others  was  twofold     They  had  thereby  raised 
their  own  nominal  average  to  more  than  12,000  tons,  by 
which  they  were  |daoed  in  the  favoured  position ;  and  the 
company  had  been  carrying  these  goods  for  other  persons 
at  \\d.  per  ton  per  mile,  which  unquestionably  ought 
to  have  paid  2d      His  Honour  then  adverted  to  the 
different  language  which  appeared  to  have  been  addressed 
by  Mr.  Farquhar  on  the  subject  of  the  tolls  to  the  other 
traders  in  the  neighbourhood  and  to  persons  connected  with 
the  company,  and  observed  that  no  answer  had  been  given 
to  a  paragraph  in  the  affidavits  for  the  Plaintiff,  in  which 
this  part  of  the  case  had  been  put  forward.     It  did  not 
follow  that  there  was  anything  immoral  in  these  different 
ways  of  looking  at  the  subject, — ^the  arguments  were  per- 
fectly fair  in  both  cases ;  and  it  had  been,  indeed,  admitted 
at  the  bar,  that  no  man  could  avoid  feeling  an  interest  as  a 
trader  in  such  a  case ;  but  his  Honour  concluded,  that  he 
was  not,  therefore,  the  proper  person  to  be  appointed  as  the 
receiver  and  manager  of  the  canal.     On  the  argument  as  to 
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Uie  acquiescence  of  the  Plaintiff  in  Mr.  Fargpihar's  manage 
ment^  his  Honour  said,  that  although  one  might  approve  of 
a  particular  manager  up  to  a  certain  time,  he  was,  there- 
fore, not  bound  to  assent  to  his  continuing  in  that  situation 
if  he  ceased  to  think  him  a  fit  person.  There  was  no  evidence 
that  the  Plaintiff  knew  of  the  agreement  as  to  the  reduced 
toU^  still  less  that  he  knew  of  the  manner  in.  which  that 
agreement  had  been  acted  upon;  and  his  Honour  was  of 
opinion  that  no  case  of  acquiescence  to  bind  the  Plaintiff 
had  been  made  out.  With  regard  to  the  interest  of  the 
Plaintiff  in  the  Briatol  and  Exeter  Railway  Company, 
whether  he  had  or  had  not  a  fetyourable  feeling  towards 
that  company,  he  had  no  doubt  a  substantial  interest  to 
the  extent  of  10,000^.  in  this  canal  The  Court  might  not 
have  listened  to  a  Plaintiff  coming  under  suspicious  circum- 
stances, and  interested  in  the  company  only  to  the  extent 
of  300{.  or  4002. ;  but  the  Plaintiff  possessed  clearly  an  inde- 
pendent interest  of  long  standing,  and  he  stated  by  his  de- 
position that  he  had  no  direct  interest  in  the  railway  com- 
pany. The  Court  might  think  he  took,  a  view  friendly  to 
the  railway  and  its  managers,  just  as  his  co-mortgagees  took 
a  view  friendly  to  the  Coal  Company  and  to  Farquhar  and 
Cooke,  but  this  did  not  constitute  ground  on  which  the 
Court  would  refuse  to  give  the  Plaintiff  the  benefit  of  having 
an  independent  person  as  manager.] 


It  only  remains  to  consider  what  should  be  the  form  of 
the  order.  This  is  only  an  interlocutory  application.  I  do 
not  say  what  view  I  shall  take  at  the  hearing.  The  Plain- 
tiff may  be  advised  to  alter  the  constitution  of  the  suit  I 
am  bound,  I  think,  if  the  parties  cannot  agree,  to  appoint  a 
receiver  on  behalf  of  all  parties.  I  observe  an  account  is 
required,  and  that  Reynolds  shall  pay  into  Court  the 
amounts  received*  by  him.  It  may  be  a  question  whether 
he  alone  is  a  sufficient  party,  or  whether  other  mortgagees 
may  not  be  required  to  be  added  to  the  suit;  but  at  present 
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I  think  there  is  nothmg  to  prevent  me  from  inteifering  to 
preserve  the  subject-matter  of  the  suit  I  shall  therefore 
order,  firsts  that  some  proper  person  be  appointed  receiver 
of  the  tolls,  rates,  and  duties,  and  all  the  rents  and  profits 
of  any  real  estate  vested  in  the  company,  with  power  to 
appoint  agents  to  collect  the  same.  I  have  not  introduced 
the  word  "  numage,""  that  wiU  be  considered  at  the  hearing. 
Secondly :  the  books  must  be  delivered  over  to  the  receiver. 
Thirdly:  directions  must  be  given  as  to  the  application  of 
the  monies  so  received ;  firsts  in  maintaining  the  canal  and 
payment  of  salaries  of  the  collectors  appointed  by  the 
receiver,  and  of  the  other  officers  of  the  Canal  (Company,  and 
then  payment  must  be  made  of  the  interest  on  the  mort- 
gages^ all  such  payments  being  allowed  in  the  accounts. 
The  order  must  be  without  prejudice  to  the  rights  of  prior 
incumbrancers,  or  to  the  right  (if  any)  of  the  company  or 
the  coDunittee  of  management^  imder  the  Act  of  Parliament^ 
with  respect  to  controlling  the  trade  of  the  canaL  I  wish 
to  make  an  order  not  interfering  too  far  with  the  manage- 
ment at  present,  but  not  saying  that  at  the  hearing  I  may 
not  go  further;  but  I  also  wish  not  to  trench  on  the  doc- 
trine in  the  case  of  Rusael  v.  The  East  Anglian  Railway 
Company,  It  is  better,  moreover,  to  disturb  the  arrange- 
ment of  the  business  as  little  as  possible.  The  matter  will 
be  adjourned  to  chambers  for  the  appointment  of  the 
receiver. 
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June2Zrd  POLLOCK  v.  LESTER 

dbdOth. 

Injunotioii  i\.  MOTION  for  an  injunction  to  i^estrain  the  Defendant, 
atrial  at  lawT  ^  servants,  workmen,  and  agents,  from  burning  or  causing 
to  restrain  the  ^^^  jj^  bumt  any  biicks  on  a  certain  piece  of  vacant  ground 

bumiogof  •'  «-  o 

brick*,  not  belonging  to  him  at  North  End,  Fulha/m,  so  as  to  oc- 

bumingin^  casion  damage  or  annoyance  to  the  Plainti£b,  Pollock^ 

^nd^'^thin  -P«^^>  ^^  ^-  *•  ^  ^'  •^^  SviherUmd,  or  any  of  them,  as        \ 

^^7  y"^  .  owners  or  occupiers,  or  owner  or  occupier  of  their  respec-        | 

tifiTfl  houses,  tivo  dwelling  houses,  gardens,  and  pleasure  grounds,  or  any 

iUiuing'after  a  ^^  them,  or  injury  or  damage  to  the  same  dwelling  houses, 

oertain^^Y  to  garjenfl,  and  pleasure  grounds,  or  any  of  them. 

were  then 

upon^evidence  The  Plaintiff  PoUock  was  the  lessee,  under  a  lease  for 

quen<»8°8uf-  twenty-one  years,  of  a  house  and  pleasure  grounds  which 

feredbjBome  ^e  had  occupied  for  four  years  and  aJialf,  and  on  the  im- 

tiffs  and  their  provemcut  of  which  he  had  expended  a  considerable  sum 

families  from        ^ 

the  noxious      of  money. 

effects  of  the 
operation^— 

the  plainfiffs  The  Plaintiff  Pain  was  a  tenant  from  year  to  year  of  a 

to  proceed  dwelling  house  and  pleasure  grounds  adjoining  the  pre- 

titm  jS^th'e'ac-  ^^is^s  of  Pollock,  which  he  had  occupied  for  upwards  of 

sizes  about  to  seven  yeara 

take  place,  '' 

and  to  abide 

^urt  might*       The  Plaintifife,  the  Sutherlanda,  were  doctors  of  medi- 
™*^®  *to^th^    ^°®*  ^^^  ^^^  ^^^  owners  of  a  copyhold  house,  garden,  and 
defendant.        pleasure  grounds  abutting  on  the  same  premises,  and  which 
they  had  for  many  years  used  and  occupied  as  an  establish- 
ment for  the  reception  of  lunatic  patients. 

The  Defendant,  being  the  proprietor  of  about  an  acre  of 
ground  opposite  to  the  Plaintiffi'  premises,  and  only  sepa- 
rated therefrx)m  by  the  high  road,  on  which  acre  of  groimd. 
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uDtil  1852,  stood  a  dwelling  house  called  Orove  Cottage,  in  1663. 
the  middle  of  that  year  pulled  down  such  house,  cut  down 
the  trees,  and  grabbed  up  the  shrubs;  and  in  May,  1853, 
caused  to  be  dug  up,  on  the  ground  thus  made  vacant^  con- 
siderable quantities  of  earth  for  the  purpose  of  making  or 
bnming  bricks;  and  he  subsequently  caused  a  great  quan- 
tity of  bricks  to  be  made  of  the  earth  so  dug  up,  and  he 
was  preparing  to  burn  the  bricks,  and  had  begun  to  form  a 
clamp  of  bricks  in  a  corner  of  the  same  ground,  and  placed 
there  a  considerable  quantity  of  breeze  and  large  ashes,  and 
burnt  bricks,  to  be  used  in  such  damp  for  the  purpose  of 
firing  and^.burning  the  same;  when,  after  notice  given  to 
the  Defendant  to  abstain,  the  bill  was  filed,  and  the  appli- 
cation for  the  injunction  made. 

The  bill  and  affidavits  stated  that  the  clamp  of  bricks  so 
b^un  to  be  formed  was  not  more  than  sixty  yards  from 
the  respective  houses  of  Pollock  and  Pain,  and  not  more 
than  seventy-five  yards  from  the  groimds  of  the  Drs. 
Sutherkmd;  that  PoUock  had  been  for  several  months  in 
bad  health  and  was  only  now  convalescent^  and  that  it  was 
absolutely  necessary  for  his  health  that  the  air  he  breathed 
should  be  as  ptire  as  possible;  and  that  there  were  twenty- 
eight  patients  in  the  Drs.  Sutherlands'  establishment,  to 
whose  recovery  pure  air  and  exercise  in  the  gardens  and 
pleasora  grounds  attached  to  the  house  was  essential 

The  bill  and  affidavits  alleged  that  the  burning  of  bricks 
oa  the  said  piece  of  ground  would  be  a  very  great  annoy- 
ance to  the  PlaJntiffi  and  to  all  the  persons  inhabiting  their 
houses,  and  that  great  injury  would  accrue  to  the  Plaintiffs 
and  to  their  dwelling  houses,  trees,  shrubs,  and  plants;  that 
the  process  of  burning  the  bricks  in  the  manner  intended 
by  the  Defendant,  which  was  the  ordinary  mode  of  burn- 
ing bricks^  would  give  rise  to  a  dense  smoke,  and  acrid  va- 
pours, and  blacks,  and  other  floating  substances,  which 
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would  mix  with  and  deteriorate  the  surrounding  atmo- 
sphere; that  Pollock  would  be  compelled  to  quit  his  dwell- 
ing house;  and  in  aU  probability  many  of  the  lunatic 
patients  would  be  compelled  to  quit  the  Drs.  Sutherlands* 
establishment^  the  recovery  of  those  who  remained  would 
be  retarded,  and  the  business  and  reputation  of  the  esta- 
blishment would  be  injuriously  affected. 


Mr.  Rolt  and  Mr.  Jeasd,  for  the  Plaintiils,  applied  ex  parte 
for  the  injunction. 

The  Yice-Chakcellob,  after  hearing  the  affidavits,  said 
that  the  case  was  left  exceedingly  bare,  and  appeared  to  be 
founded  entirely  on  conjecture.  One  case  had  decided  that 
burning  bricks  within  forty-eight  yards  of  a  dwelling  house 
was  a  nuisance,  but  the  distance  in  this  case  was  consider- 
ably more;  and  there  was  no  affidavit  stating  that  any 
actual  damage  had  been  or  must  necessarily  be  sufifered. 
The  motion  might  stand  over  until  the  next  seal,  with 
liberty  to  file  further  affidavit& 


Affidavits  were  subsequently  filed,  to  the  effect  that  the 
Plaintiff  Pollock  and  his  wife  had  both  suffered  in  their 
health  from  the  noxious  air  which  had  been  emitted  from 
the  burning  bricks,  and  that  the  latter  especially  had  been 
affected  with  nausea  from  that  cause ;  and  that  they  had 
been  obliged  to  close  and  keep  closed  the  doors  and  win- 
dows of  their  house,  in  order  to  exclude  the  corrupted  air; 
and  that  the  Plaintiff  Pwm  had  also  found  like  pain  and 
inconvenience  from  the  same  cause ;  but  there  was  no 
evidence  of  anybody  having  suffered  in  the  establishment 
of  the  Drs.  Sutherland. 
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On  behalf  of  the  Defendant,  affidavits  were  made  by  1803. 
several  persons  residing  in  the  immediate  neighbourhood 
of  the  clamp  of  bricks  which  was  in  process  of  burning,  and 
nearer  thereto  than  the  residences  of  the  Plaintiflh,  and  the 
deponents  stated  that  they  felt  no  inconyenience  from  the 
operation.  It  was,  moreoyer,  stated  by  affidavit  that  the 
Defendant  had  obviated  all  danger  of  injury  to  health  by 
using  only  pure  earth,  which  had  no  noxious  or  deleterious 
qualities,  and  by  avoiding  altogether  the  use  of  chalk,  from 
which  sulphur  would  have  been  evolved. 


? 


Mr.  RoU  and  Mr.  Jesad  again  moved  for  the  injunction,  •^^•"^  30iA  /^ 
and  relied  chiefly  on  the  authority  of  the  case  of  Walter  v.  Argummi. 
8dfe{a)j  in  which  the  yioe-Chancellor  Knight  Bruce,  after 
observing  that  it  was  certain  that  the  process  of  manufac- 
turing bricks  there  referred  to  must  communicate  smoke, 
vapour,  and  floating  substances  of  some  kind  to  the  air, 
and  thus  occasion  inconvenience  to  the  occupier  of  the 
neighbouring  house,  proceeded  to  say : — *'  The  impor- 
tant point  next  in  decision  may  properly,  I  conceive,  be 
thus  put:  ought  this  inconvenience  to  be  considered  in  fact 
as  more  than  iancifrd,  or  as  one  of  mere  delicacy  or  fastidi- 
ousness; as  an  inconvenience  materially  interfering  with  the 
ordinary  comfort,  physically,  of  human  existence,  not  merely 
according  to  elegant  or  dainty  modes  and  habits  of  living, 
but  according  to  plain,  sober,  and  simple  notions  among 
the  English  people?  And  I  am  of  opinion  that  this  point 
is  against  the  Defendant  As  far  as  the  human  frame,  in 
an  average  state  of  health  at  leasts  is  concerned,  mere  insa- 
lubrity, mere  unwholesomeness,  may  possibly  be  out  of  the 
case;  but  the  same  may  perhaps  be  asserted  of  melted  tal- 

(a)  March  24th  and  26th  and  April  16th,  1851,  reported  15  Jurist, 
410. 
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low  and  other  such  inventions  less  sweet  than  wholesome. 
That  does  not  decide  the  dispute.  Smell  may  be  sickening, 
though  not  in  a  medical  sense.  Ingredients  may  be,  I  be- 
lieve, mixed  with  air,  of  such  a  nature  as  to  affect  the  palate 
disagreeably  and  offensively,  though  not  unwholesomely; 
a  man's  body  may  be  in  a  state  of  chronic  discomfort,  still 
retaining  its  health,  and  perhaps  suffer  m«re  annoyance 
from  impure  or  foetid  air,  from  being  in  a  hale  condition. 
Nor  do  I  conceive  it  essential  to  shew  that  vegetable  life, 
or  that  health,  either  universally  or  in  particular  instances, 
is  seriously  affected  by  contact  with  vapour  and  floating 
substances  proceeding  from  burning  bricks ;  for  the  Plain- 
tifis  have,  I  think,  established  that  the  Defendant's  intend- 
ed proceedings  will,  if  prosecuted,  abridge  and  diminish, 
seriously  and  materially,  the  ordinary  comfort  and  existence 
to  the  occupiers  and  inmates  of  the  Plainti£b'  houses^  what- 
ever their  rank  or  station,  or  whatever  their  state  of  health 
may  be"  (a). 


On  behalf  of  the  Plaintiffs  it  was  submitted,  that  the 
evidence  brought  the  case  within  all  the  reasoning  of  the 
learned  Judge  contained  in  the  above  extract  The  case  of 
BarwM  v.  Brooks,  before  the  Vice-Chancellor  of  England, 
8th  Aug.,  1843  (6),  was  also  cited. 

Mr.  Olasse  and  Mr.  Oreene  for  the  Defendant — ^First, 
the  question  whether  a  person  may  not  lawfully  use  the 
soil  of  his  own  land,  upon  that  land,  for  the  purpose  of  form- 
ing it  into  bricks  by  calcination,  is  purely  a  legal  question. 
If  equity  deals  with  it  in  any  case,  it  is  merely  for  the 
auxiliary  purpose  of  protecting  a  legal  right  Now  there 
is  no  decision  of  a  court  of  law  that  such  a  conversion  of 
the  soil,  in  the  neighbourhood  of  human  habitations,  is  such 
a  nuisance  as  the  inhabitants  of  those  dwellings  may  pre- 


(a)  16  Jnriat,  419. 


(6)  See  16  Juritt,  419,  n. 
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vent    Admitting  that  it  cannot  fail  to  be  generaUy  dis- 
agreeable to  those  who  liye  close  at  hand,  yet  it  is  a  matter 
of  prime  necessity  that  the  earth  shall  be  prepared  for  the 
abodes  of  man.     His  concurrence  makes  this  more  fre- 
quently necessary  in  the  proximity  of  large  cities;  and  to 
hold  that  all  the  surface  of  the  earth  capable  of  being  con- 
verted into  such  materials  is  to  be  taken  from  its  natural 
position  and  carried  to  some  remote  place  to  be  burnt,  and 
then  brought  back  again  to  the  spot  on  which  it  was  found 
and  where  it  is  to  be  used,  would  be  intolerabla     It  might 
be  of  little  consequence  to  the  wealthy  and  fastidious,  and 
it  might  be  rather  gratifying  to  them  to  discover  a  legal 
principle,  upon  which  not  only  may  they  remove  to  a  dis- 
tance an  operation  which  may  be  temporarily  disagreeable, 
but  also  impose  a  great  impediment  to  the  increase  of 
houses  around  them.     Everything  however  which  is  calcu- 
lated to  make  the  construction  of  sufficient  habitations  ex- 
tremely difficult  and  costly  is  a  serious  evil,  in  increasing 
the  inevitable  charges  of  the  classes  who  are  not  wealthy, 
and  is  also  a  great  obstruction  to  industry.     If  the  motives 
which  lead  to  these  applications  could  be  detected,  it  would 
be,  perhaps,  found  that  the  ulterior  object  of  preventing  the 
incirease  of  buildings  around  their  own  dwellings  had  a 
greater  influence  on  the  applicants  than  the  comparatively 
brief  inconvenience  occasioned  by  these  kinds  of  work. 
Hie  distinction  upon  which  the  Defendant  relies,  is  that 
which  exists  between  a  permanent  and  a  temporary  opera- 
tion.   It  is  not  denied,  that,  if  the  Defendant  brought  clay 
from  another  place  to  bum  it  upon  land  near  the  Plaintiffs* 
houses,  it  might  be  a  nuisance.     It  would  not  be  a  course 
justified  by  reasonable  necessity;  for,  if  he  removed  the 
material  to  a  spot  distant  from  that  at  which  it  is  found, 
he  may  well  be  required  to  carry  it  so  far  as  to  obviate 
all  offence;  if  be  did  not  do  so,  it  would  be  like  the  case  of 
setting  up  a  noxious  trade  in  the  midst  of  a  town  or 
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parish,  Rex  v.  White  {a\  which  is  clearly  a  nuisance :  but  the 
use  of  the  soil  of  the  land  itself,  for  hardening  it,  so  that  it 
may  be  fitted  for  the  construction  of  the  houses  to  be  built 
thereon,  and  by  the  completion  of  which  the  operation  will 
be  necessarily  terminated,  it  is  consistent  with  no  principle 
of  law  or  policy  to  prevent  As  well  might  a  person  seek  to 
prevent  his  neighbour  from  pulling  down,  rebuilding,  or  im- 
proving his  house.  The  noise,  the  dust  and  dirt,  the  injury 
to  furniture,  and  many  other  inconveniencies,  might  in  that 
case  be  allied ;  but  if  they  were  allowed  as  valid  objec- 
tions, no  improvements  or  re-constructions  could  be  made. 
The  right  to  do  the  particular  work,  without  interruption, 
flows  from  the  reasonable  necessity  of  the  act,  coupled  with 
the  certainly  limited  time  which  is  required  for  its  complete 
performance.  It  is  thus  held,  that,  **  in  London  or  other 
places,  the  unloading  of  billets  in  She  high  street  before  my 
house  for  my  use,  is  not  any  nuisance  for  the  necessity;  but 
if  he  suffers  them  to  continue  there  for  a  long  time  after 
the  imloading,  it  is  a  nuisance  punishable  "  (6).  This  simple 
case  affords  a  perfect  analogy  to  that  now  before  the  C!ourt 
No  doubt,  by  an  unbounded  expenditure  of  time  or  labour, 
every  billet  of  wood  might  be  brought  from  the  same  dis- 
tant yard  separately  as  it  was  needed,  so  as  to  create  no 
inconvenience  to  others,  or,  by  collecting  a  very  large  num- 
ber of  labourers,  the  load  might  be  discharged  in  a  very 
short  time;  and  so  with  regard  to  converting  the  soil  into 
bricks,  by  an  unbounded  expenditure  of  time  or  labour,  the 
whole  of  the  convertible  clay  might  be  conveyed  to  some 
open  and  uninhabited  space  and  burnt^  and  then  carried 
back  again  to  the  spot  from  which  it  was  taken ;  but  the  law 
does  not  impose  upon  individuals  or  upon  society  ao  bur- 
densome a  task.  The  authorities,  so  far  as  they  exists  affirm 
the  distinction  between  an  inconvenience  arising  from  a 


(a)  1  Burr.  333.  (b)  16  Yin.  Ab.  tit.  Nuisance,  R  {^  2,  a 
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merely  temporary  and  necessary  use  of  property,  and  that 
which  is  occasioned  by  a  use  which  is  or  may  be  in  its 
natore  permanent    This  is  the  tenor  of  the  observations  of 
Lord  Eldon,  in  the  Attorney  -  General  v.  Cleaver  (a),  where 
adverting  to  the  Duke  of  Orafton  v.  HUliard  (b),  he  says : 
"The  note  I  have  gives  me  no  information  upon  the  doc- 
tnue  as  to  public  nuisance;  amounting  to  no  more  than 
this,  that  the  Court  refused  the  injunction,  observing  that 
the  manufacture  of  bricks,  though  near  the  habitations  of 
men,  if  carried  on  for  the  purpose  of  making  habitations  for 
them,  is  not  a  public  nuisance"  (c).    These  few  words  con- 
tain the  whole  distinction  upon  which  the  Defendant  rests; 
they  express  the  reasonable  necessity  of  so  preparing  the 
materials  for  building,  and  the  certainty  that  whatever  in- 
convenience may  be  thereby  caused,  must  cease  when  the 
houses  are  built    The  order  of  Lord  Hardwicke,  refusmg 
the  injunction  in  that  case,  as  extracted  from  the  Registrar's 
book((l),  plainly  shews  that  the  Court  proceeded  on  the 
ground  that  the  bricks  were  necessarily  to  be  burnt,  and 
that  the  operation  would  endure  but  a  short  time;  and  as 
the  Court,  therefore,  would  not  yield  to  an  application,  by 
which,  in  that  day,  the  inhabitants  of  Bond-street  and 
Dover-street  sought  to  impede  the  works  by  which  May- 
fair  was  then  about  to  be  covered  with  mansions,  neither 
should  it  now,  when  the  metropolis  has  been  extended  to 
Fulham,  be  induced,  by  arguments  founded  on  a  like  tran- 
sitory inconvenience,  to  interfere  in  a  manner  which  will 
obstruct  the  progress  of  similar  improvementa      The  de- 
cision of  the  Vice-Chancellor  Knight  Bruce,  in  Walter  v. 
Sdfe,  was  made  after  a  view  of  the  place,  and,  as  the  learn- 
ed judge  observes  of  the  case  of  the  Luke  of  Orafton  v. 
HiUiard,  and  as  all  such  cases  must  be,  on  its  special  cir- 
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(a)  18  Ves.  211. 

(b)  Ainb.(BlTmV8ed.)160,n.2. 
See  15  Jnr.  417,  n. 


(o)  18  Ves.  219. 

(<Q  See  15  Jar.  417,  n. 
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cumstances.  There  was  nothing  to  shew  that  the  Defen- 
dant in  Walter  v.  Sdfe  did  not  intend  to  establish  a  per- 
manent brick  manufactory. 

Secondly. — The  Court  will  not  interfere  until  the  Plain- 
tiffs have  established  their  right  at  law,  in  a  matter  in 
which  the  whole  question  of  nuisance  or  no  nuisance,  having 
regard  to  time,  place,  and  circumstance,  if  a  question  at  all, 
is  a  question  for  a  jury :  Elmhurst  v.  Spencer  (a),  White 
V.  Cohen  (b). 

Thirdly. — ^The  Plaintiffs  have  not  a  common  interest^  and 
it  is  clearly  a  case  of  misjoinder.  Only  two  of  the  Plain- 
tiffs have,  upon  the  evidence,  suffered  any  degree  of  incon- 
venience; and  it  is  not  a  case  in  which  the  49th  section  of 
the  Act,  15  &  16  Vict  c.  86,  has  any  application;  for  it  is 
not  a  case  in  which  it  would  be  proper  to  make  either  of 
the  Plaintiffs  a  Defendant,  which  that  section  contemplates: 
Hudson  V.  Maddiaon  (c),  Cowley  v.  Cowley  (d). 


JwM  30/A. 
JvbdgmtnU, 


The  Vice-Chancellor  said: — ^That  although  there 
might  be  some  inconvenience  in  the  state  of  the  record 
where  one  or  more  of  several  Plaintiffs,  having  several 
rights,  failed  in  establishing  the  claim  asserted  by  the 
bill,  and  otiiers  succeeded,  yet  the  Court  was,  by  the  Act 
15  &  16  Vict  c.  86,  a  49,  enabled  to  modify  its  decree,  ac- 
cording to  the  circumstances  of  the  case,  without  refusing 
relief  to  those  who  should  prove  to  be  entitled  to  it. 

With  regard  to  the  question  whether  the  injunction  should 
be  granted  before  any  trial  at  law  had  taken  plaoe^  it  was  a 
question  of  the  amount  of  comparative  inconvenience.  Every 


(a)  2  M'N.  &  G.  46. 

[b)  1  Dru.  312. 


(c)  12  Sim.  416. 
\d)  9  Sim.  299. 
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case  of  allied  nuisaDoe  necessarily  raised  a  mixed  question         1353, 
of  law  and  fact     Every  trade  and  occupation,  called  into 
existence  to  supply  the  wants  of  civilised  life,  whether  in 
the  construction  of  dwellings  or  otherwise,  must  be  lawfully 
earned  on  somewhere;  ,and  therefore,  irrespective  of  the      •^^»<^^w«»'- 
circamstances  by  which  it  was  surrounded,  it  could  not  be  . 
pronounced  a  nuisance.     The  Plaintifib,  to  succeed  in  a 
court  of  law,  must  prove  first  damnum  and  then  injuria. 
The  observation  of  Lord  Eldon  as  to  the  case  of  the  Duke 
of  Orafton  v.  HiUiard,  would  seem  to   imply   that    he 
thought  it  doubtful  whether  brick  burning,  even  carried  on 
near  dwellings,  was  legally  a  nuisance.     That  it  is  a  nui- 
sance under  some  circumstances   was  established  by  the 
decision  of  the  Vice-Chancellor  Knight  Bruce  in  the  case 
of  Walter  v.  Sd/e,  and  in  this  case  there  was  positive  evi- 
dence, on  the  affidavits,  of  the  injurious  effects  which  the 
operation  complained  of  had  produced  on  the  state  of  health 
of  two  of  the  Plaintiffs  and  members  of  their  families;  and 
the  iact  might  also  be  adverted  to,  that  the  Plaintif&  had 
been  in  the  complete  enjoyment  of  their  houses,  without 
any  brick  burning  in  the  neighbourhood,  until  these  oper- 
ations had  been  commenced. 


The  order  was  made  to  restrain  the  Defendant  from 
burning  any  bricks  on  the  piece  of  groimd  on  the  pleadings 
mentioned,  other  than  those  which  were  actually  burning 
in  clamp,  and  not  to  continue  such  burning  beyond  a  week 
from  this  day;  the  Plaintifib  or  one  of  them,  undertaking 
to  proceed  with  their  action  at  the  present  assizes  for  the 
county  of  Surrey,  and  to  abide  such  order  as  the  Court 
might  make  for  payment  of  any  damages  which  should 
arise  to  the  Defendant  in  consequence  of  the  order. 
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EWART  v.  EWART. 


In  amirriage 
■ettlementy 
the  intended 
wifeaasigDed 
all  the  pro- 
perty to 
whidli  ihe 
then  waa,  or 
to  which  she 
or  her  in- 
tended hua- 
bandin  her 
right  ahould, 
daring  the 
coTerttire, 
beoome  enti- 
tled, to  trua- 


A  SPECIAL  CASE— By  a  settlement  on  the  marriage 

of  the  HaintiflF  Maria  Ewart  with  Peter  Ewart,  since 

deceased,  dated  the  2nd  of  May,  1831,  two  sums  of  money, 

5292Z.  and  1978^.,  to  which  the  Plaintiff  was  entided  in 

reversion  expectant  on  the  death  of  her  mother,  and  a  sum 

of  1723i.,  to  which  she  was  entitled  absolutely,  "and  all 

other  the  monies,  stocks,  funds,  securities  for  money,  and 

personal  estate  whatsoever  to  which  the  Plaintiff  was  then, 

or  to  which  she,  or  her  said  intended  husband  in  her  right, 

might  at  any  time  or  times  thereafter,  during  the  said 

teea,  upon  the  intended  coverture,  be  or  become  entitled,  whether  in  pos- 
truata  thereby 
declared,  for 
heraelf^  the 
huaband,  and 
the  children 
of  the  mar- 
riage.   After 
the  marriage, 
her  father 
died,  haying 
b^hUwiU 

giTen  her  a  general  power  of  appointment  over  hie  reaiduary  eatate.  The  wife,  during  the 
coTerture,  in  exeroiae  of  the  power  contained  in  the  will,  appointed  to  herself  for  her  w- 
parate  uae,  a  gross  sum  of  lOOOZ.,  and  an  annuity  of  100/.  for  her  life,  and  amongst  her 
nunily  the  reaidue,  upon  truata  differing  from  those  of  the  marriage  aettlementy  reserving 
a  power  of  reyocation. 

Mdd,  that  the  terms  of  the  assignment  by  the  wife  in  the  marriage  settlement  did  not 
amount  to  a  covenant  to  exercise  a  general  power  of  appointment  in  fiivour  of  the  objects 
and  in  conformity  with  the  trusts  of  such  settlement,  and  that  property  over  which  the 
wife  afterwarda  acquired  a  general  power  of  appointment  was  not  by  that  drcumstaDce 
brought  within  the  operation  of  the  aettlemeut. 

That  the  appointment  by  the  wife  waa  a  valid  exeroiae  of  the  power  contained  in  her 
father'awiU. 

That  upon  the  appointment  by  the  wife  of  the  10002.  for  her  own  absolute  uae^  that  sum 
became  bound  by  the  trusts  of  the  settlement;  and  the  power  of  revocation  was  ineffectaaL 

That  the  interest  in  the  annuity  of  100/.  for  her  own  life  for  her  separate  uae,  which  the 
wife  took  under  her  appointment  (an  interest  which  waa  in  conformity  with  that  which  she 
would  have  taken  under  the  trusts  of  the  settlement  if  the  annuity  had  been  otherwiae 
acquired),  was  not  disturbed  by  the  effect  of  the  settlement,  inasmuch  as  it  was  not  the 
intention  of  the  contract  expressed  therein  that  any  aaer-acquir«i  property  should  be 
converted,  or  takeu  otherwise  than  in  the  state  in  which  it  ahould  be  ao  acquired. 


session,  reversion,  remainder,  or  expectancy ;"  and  all  the 
right,  title,  and  interest  of  the  Plaintiff  therein  or  thereto 
respectively,  with  all  benefit  and  advantage  thereof  and  all 
securities  for  the  same,  were  assigned  by  the  Haintiff,  with 
the  consent  and  approbation  of  the  said  Peter  Ewarty  unto 
trustees,  their  executors^  administrators,  and  assigns,  upon 
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trust  (with  other  property  assigned  by  the  Plainti£f's  father)  1853. 
for  the  benefit  of  the  respective  settlors  until  the  marriage, 
and  then  upon  trust  for  the  Plaintiff  for  her  life,  for  her 
separate  use,  without  power  of  anticipation,  and  after  her 
decease  upon  trust  for  Peter  Ewart,  the  husband,  for  his  life, 
with  remainder  to  the  child,  or  (if  more  than  one)  the  chil- 
dren of  the  marriage  equally  as  tenants  in  common,  with  a 
provision  that  in  case  any  child,  being  a  son,  should  die 
under  twenty-one,  or,  being  a  daughter,  under  that  age  or 
before  her  marriage,  the  share  or  shares  of  the  children  so 
dying  should  be  equally  divided  amongst  the  other  or 
others  ;  and  in  case  no  child  of  the  marriage  should  attain 
twenty-one,  or,  being  a  daughter,  should  marry  before  that 
age^  then,  in  case  the  Plaintiff  should  survive  the  said  Peter 
Ewa/rt,  the  husband,  upon  trust  for  the  Plaintiff,  her  execu- 
tors, administrators,  and  assigns,  for  her  and  their  own  use 
and  benefit 

The  marriage  took  place,  and  there  was  issue  five  children, 
aQ  of  whom  were  infants,  and  were  made  Defendants  in 
this  case. 

Nicholas  SaUabury,  the  Plaintiff's  father,  by  his  will, 
dated  the  Ist  of  June,  1842,  bequeathed  his  real  and  resi- 
duary personal  estate  to  trustees,  upon  trust  to  sell  the  real 
and  get  in  the  personal  estate,  and  to  pay  the  interest  and 
annual  produce  of  the  whole  of  the  said  estate  to  his  wife 
(the  Plaintiff's  mother)  for  her  life ;  and  after  her  decease  he 
directed  that  his  trustees  should  stand  possessed  of  the 
whole  of  the  said  trust  monies  and  estate,  and  the  interest, 
dividends,  and  annual  produce  thereof,  for  such  person  or 
persons,  in  such  parts,  shares,  and  proportions,  and  subject 
to  such  conditions  and  limitations,  and  in  such  manner  and 
form  in  all  respects  as  the  Plaintiff,  his  daughter,  notwith- 
standing her  then  present  or  any  future  coverture,  by  any 
deed  or  deeds;  with  or  without  power  of  revocation  and  new 


278 


1863. 


CASES  IN  CHANCERY. 

appointment^  or  by  her  last  will  and  testament^  should 
direct,  limits  or  appoint ;  and  in  de&ult  of  such  appoint- 
ment^ and  so  far  as  any  such,  if  made,  should  not  extend, 
upon  trust  for  such  child  or  children  of  the  Plaintiff  as 
should  be  living  at  her  decease,  and  for  such  issue  then 
living  of  any  child  or  children  of  the  Plaintiff  who  might 
have  died  in  her  lifetime  leaving  issue,  such  children  to  take 
as  therein  mentioned. 


The  testator  Nicholas  SaUsbury  died  in  April,  1843, 
leaving  no  real  estate,  but  leaving  residuary  personal  estate 
of  the  value  of  about  40,000i.,  of  which  his  widow  received 
the  income  until  her  death. 

By  a  deed  poll,  dated  the  5th  of  July,  1844,  the  Plaintiff, 
in  pursuance  of  the  power  and  authority  given  to  her  by 
the  said  will  of  her  fether,  and  of  every  other  authority 
vested  in  her,  directed  and  appointed,  that,  as  soon  as  might 
be  after  the  decease  of  her  mother,  the  sum  of  lOOOL,  part 
of  the  monies  to  arise  from  the  testator's  estate,  should  be 
held  by  the  trustees  of  his  will,  upon  trust,  to  pay  the  same 
to  her  (the  Plaintiff)  for  her  separate  use  ;  and  as  to  the 
rest  of  the  testator's  residuary  estate,  she  directed  and 
appointed  that  the  same  should,  after  the  decease  of  her 
mother,  be  paid  or  transferred  into  the  names  of  two  trus- 
tees therein  mentioned,  upon  trust,  as  to  the  annual  produce 
of  such  trust  monies,  to  pay  the  annual  siun  of  1002.  to  the 
Plaintiff,  for  her  separate  use,  by  equal  half-yearly  payments^ 
as  therein  mentioned ;  and  as  to  the  remainder  of  such 
annual  produce,  upon  trust,  during  the  life  of  the  Plainii£C 
from  time  to  time  to  pay  the  same  to  the  Plaintiff,  for  her 
separate  use,  but  so  that  she  should  not  dispose  thereof  by 
way  of  anticipation.  And  the  Plaintiff  thereby  further 
directed  and  appointed,  that,  from  and  after  the  death  of 
her  mother  and  herself,  the  said  trustees  should  (except  as 
to  the  lOOOi.  appointed  as  aforesaid)  stand  possessed  of  the 
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said  irost  moDies,  upon  irast,  to  raise  and  appropriate  40002. 
a-piece  for  her  three  daughters,  Maria,  Ann,  and  Em/Uy, 
for  their  separate  use  respectively,  with  survivorship  amongst 
them  in  case  of  the  death  of  any  of  them  under  the  age  of 
twenty-one  and  unmarried  ;  and  should  stand  possessed  of 
the  remainder  of  such  trust  monies  upon  trust  for  her  Wo 
sons,  WiUia/m  and  Henry,  to  be  vested  interests  in  them 
at  the  age  of  twenty-one,  with  benefit  of  survivorship 
between  them,  as  therein  mentioned.  And  the  Plaintiff 
thereby  declared  that  it  should  be  lawful  for  her  (the  Plain- 
tiff) by  deed  or  deeds,  with  or  without  power  of  revocation, 
or  by  her  will,  to  revoke,  determine,  and  make  void  all  and 
every  of  the  directions,  appointments,  and  declarations 
thereinbefore  contained,  and  also  to  execute  her  power  of 
appointment  under  her  father's  will,  by  such  or  any  other 
deed  or  deeds  or  by  such  her  last  will. 
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The  widow  of  the  testator  and  mother  of  the  Plaintiff 
died  in  May,  1850,  having  by  her  will  bequeathed  her  per- 
sonal estate  upon  trusts  exactly  similar  to  those  expressed 
in  the  will  of  the  testator,  her  husband ;  and  the  testatrix 
thereby  expressly  declared  and  directed,  that  the  general 
power  of  appointment  thereinbefore  given  by  her  said  will 
to  the  Plaintiff  should  and  might  be  exercised  by  her,  alto- 
gether independent  and  irrespective  of  the  settlement  of 
May,  1831,  made  previous  to  her  marriage,  and  of  the  trusts 
thereof ;  and  she  thereby  expressly  excluded  all  and  singular 
the  trust  funds  thereby  bequeathed  from  being  in  any 
manner  bound  or  affected  by  such  settlement  The  resi- 
duary personal  estate  of  the  testatrix  amounted  to  about 
lOOOt 

Peter  Ewart,  the  Plaintiff  s  husband,  died  in  August, 
1852. 


The  case  stated  that  the  Plaintiff  had  not  in  any  way 
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ArgtmenL 


ezercdsed  or  purported  to  exercise  the  power  given  or 
intended  to  be  given  to  her  by  her  mother's  will 

The  opinion  of  the  Court  was  asked  on  the  following 
questions : — 

1.  Whether  the  power  of  appointment  given  to  the 
Plaintiflf  by  her  father's  will  of  his  residuary  estate  was 
well  executed  by  her,  by  the  deed  poll  of  1844,  or  whe- 
ther such  power  was  controlled  or  affected  by  the  settlement 
of  1831. 

2.  Whether,  as  the  Plaintiff  had  during  her  coverture 
made  a  revocable  appointment  of  lOOOi.,  part  of  her  father's 
residuary  estate,  for  her  own  absolute  benefit,  the  trusts  of 
the  marriage  settlement  had  fastened  upon  the  said  10002. 

8.  Whether  any  interest  which  the  Plaintiff  might  there- 
after acquire  by  the  exercise  of  either  of  the  powers  of 
appointment  under  the  wills  of  her  father  or  mother,  would 
fall  under  the  influence  of  the  marriage  settlement 

4.  Whether  the  Plaintiff  might  under  the  said  will  of 
her  mother  appoint  her  residuary  estate  at  her  own  discre- 
tion, without  regard  to  the  trusts  of  the  marriage  settlement, 
or  whether  her  power  was  to  any  and  what  extent  controlled 
or  affected  by  such  settlement 


Mr.  Toiler,  for  the  Plaintiff,  argued  that  her  power  over 
the  property  in  which  she  took  an  interest  under  her  father's 
or  her  mother's  will  was  not  affected  by  the  settlement  The 
settlement  was  with  a  different  object  The  object  of  the 
settlement  was  simply  to  exclude  the  marital  right  over  any 
afl«r-acquired  property  of  the  wifa  The  future  property 
assigned  by  the  settlement  was  that  which  might  thereafter 
vest  in  her,  or  in  her  husband  in  her  right  This  descrip- 
tion in  substance  disposed  of  the  question,  for  the  property 
subject  to  the  appointment  under  the  respective  wills  did 
not  vest  in  her,  or  in  her  husband  in  her  right  The  object 
of  excluding  the  husband  had  been  more  commonly  effected 
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by  a  covenant  to  settle  after-acquired  property  ;  but  it  could 
not  reasonably  be  construed  to  have  been  the  intention  that 
the  settlement^  instead  of  securing  the  property  to  the 
separate  use  of  the  wife,  should  take  it  out  of  her  power. 

Mr.  Woodh(m6e,  for  the  sons  of  the  Plaintiff,  cited  Piatt 
V.  Routh  (a)  in  support  of  the  argument  founded  on  the 
distinction  between  that  which  constitutes  property  and 
that  which  amounts  to  a  jpower  of  disposition  only.  He 
contended,  that  the  1002.  a  year  appointed  by  the  Plaintiff 
to  herself,  for  her  separate  use,  by  the  deed  poll  of  1844, 
had  become  affected  by  the  trusts  of  the  settlement^  and 
that  the  annuity  should  be  sold  and  realised  for  the  benefit 
of  all  the  objects  of  that  settlement 

Mr.  Hohhouae,  for  the  daughters  of  the  Plaintiff,  cited 
Attomey-Oenet^al  v.  Staff  (b),  which  he  contended  was  not^ 
for  the  purpose  of  the  argument  in  this  case,  affected  by 
Piatt  V.  Routh,  It  was  a  fallacy  to  say  that  the  only  object 
of  the  settlement  was  to  protect  the  Plaintiff  against  the 
marital  rights  the  object  in  all  such  cases  is  not  less  to 
guard  the  wife  against  the  marital  influence :  HoVmea  v. 
CoghiU  (c),  Butctier  v.  Butcher  (d). 

Mr.  Lee  (am.  ciur.)  referred  to  the  case  of  Thoi^on  v. 
Bright  («). 


1&63. 


The  Vice-Chancellor,— After  stating  the  form  of  the  se- 
veral instruments,  and  observing  that  no  appointment  had 
been  made,  or  attempted  to  be  made,  under  the  mother's 
will,  and  the  question  to  be  considered  therefore  arose 
solely  under  the  fathers  will, — ^proceeded: 


Argummt. 


JftdgmenU 


(a)  3  Bcav.  267;  S.  P.  Drake 
v.  j^Uomey- General,  10  CI.  & 
Fin.  257. 

(6)  2  Or.  &  M.  124, 


(c)  7Ves.499;  a  C,  12  Ves. 
206. 

(d)  14  Beav.  222. 

(e)  2  Myl.  &  Cr.  230. 


JwdgmenL 
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1863.  The  first  thing  which  strikes  me  is,  that  parties  who  take, 

subject  to  being  displaced  by  an  appointment^  cannot  be  dis- 
placed unless  the  power  of  appointment  be  exercised.  It 
was  not  argued  by  Mr.  Hobhouse  that  the  assignments  in 
the  marriage  settlement  could  operate  without  any  act  on 
the  part  of  the  donee  of  the  power,  nor  was  it  argued  so 
high  as  that  the  language  of  the  settlement  amounted  to 
a  covenant  on  the  part  of  the  plaintiff  to  execute  a  power 
which  might  subsequently  be  vested  in  her,  so  that  she 
could  now  be  compelled  so  to  execute  the  power  in  ques- 
tion, and  thereby  to  bring  the  property  over  which  it  ex- 
tends expressly  within  the  scope  of  the  settlement  Mr. 
Hobhouse  entered  into  an  ingenious  argument  to  shew  that 
in  many  cases  an  absolute  power  is  treated  as  equivalent  to 
an  estate,  and  that  in  dealing  with  property  subject  to  such 
power,  any  distinction  is  disregarded.  No  doubt  that  is  so 
in  some  cases, — B)^y  v.  HamTneraleyia),  Phipaon  v.  Tur- 
ner(b),  and  the  case  to  which  Mr.  Lee  referred  me,  Thornton 
V.  Bright  (c). 

In  the  first  of  these  cases  there  was  a  limitation  to  children, 
in  such  shares  and  subject  to  such  conditions  as  the  mother 
should  appoint,  and  subject  thereto  to  the  children  equally, 
and  in  case  there  should  be  only  one  child,  then  in  trust  for 
such  child.  There  was  only  one  child,— a  daughter, — and 
the  donee  of  the  power  appointed  to  that  daughter  for  life, 
with  remainder  to  such  persons  as  the  daughter  should  ap- 
point)  with  remainder  in  default  of  appointment  to  the  ex- 
ecutors and  administrators  of  the  daughter;  and  on  a  bill  by 
the  husband  of  the  daughter,  claiming  as  her  representative, 
and  insisting  that  the  power  of  appointment  thus  given  to 
the  daughter  (who  had  exercised  it  by  appointing  the  fund 
away  from  her  husband)  was  bad,  it  was  held  that  the  limita- 
tion of  such  a  power  of  appointment  was  a  good  exercise  of 

(a)  3  Sim.  613;  S.  C,Bra^  v.  (6)  9  Sim.  227. 

Ilmt  i  CI.  k  Fiji.  Ad3,  i .)  2  Mjl  ^  Vr.  23a 
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the  original  power.  That  therefore  was  a  case  as  strong  as  1853. 
well  could  be  to  shew  that  a  power  and  property  under  certain 
circumstances  are  subject  to  the  same  considerationa  But 
it  must  not,  therefore,  be  supposed  that  these  authorities 
have  broken  down  the  distinctions  between  the  two  things,  »«fl*»«**- 
between  the  interest  which  a  person  possesses  in  a  thing  as 
property,  and  that  which  he  may  acquire  in  the  same  thing 
by  the  exercise  of  a  power.  This  distinction  is  still  strong 
in  many  point&  In  the  first  place,  as  I  have  before  ob- 
served, the  interests  of  those  who  take  subject  to  a  power 
cannot  be  displaced  except  by  an  actual  exercise  of  the 
power.  Again,  in  order  to  the  effectual  exercise  of  the 
power,  there  must  be  evidence  of  the  intention  to  exercise 
it ;  and  thus,  a  general  assignment  of  all  a  man's  estate 
and  interest  will  not  pass  property  over  which  he  has  a  gene- 
ral power  of  appointment,  unless  the  intention  be  shewn  by 
the  extraneous  circumstance  that  he  has  no  other  proper- 
ty upon  which  the  instrument  could  be  intended  to  ope- 
rate except  that  which  is  subject  to  the  power.  The  real 
matter  then  to  be  considered  in  this  case  is,  what  is  the  con- 
tract and  engagement  between  the  parties, — ^what  is  the  pur- 
port and  object  of  the  settlement  ?  The  settlement  recites 
that  it  was  agreed  that  all  the  property  to  which  she  was 
then  entitled,  or  which  might  come  to  her  or  her  husband 
in  her  right  during  the  coverture,  was  to  bo  assigned. 
With  regard  to  her  then  existing  property,  as  she  had  pro- 
perty at  the  time  both  in  possession  and  in  remainder,  the 
assignment  would  only  pass  that, — her  actual  property, — as 
contradistinguished  from  that  which  she  might  at  that  time 
acquire  by  the  execution  of  a  power.  Can  I  attribute  a 
different  object  and  meaning  to  the  settlement  with  refer-  ' 
ence  to  words  which  point  to  future  property  ?  She  says, 
that  all  the  property  which  she  has  she  assigns,  and  there 
is  no  question  as  to  what  is  comprehended  in  that  assign- 
ment She  then  says,  that  all  the  property  which  she  her- 
self or  her  husband  in  her  right  shall  acquire  during  the 
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coverture  shall  pass  by  the  assignment.  This  also  can  only 
refer  to  property  which  may  come  into  possession  as  con- 
tradistinguished from  that  over  which  she  may  only  have  a 
power.  If  the  settlement  has  any  further  effect  at  all  it 
must  be  as  a  covenant  to  execute  any  power  which  she  may 
have  in  a  particular  way ;  in  which  case  a  point  would 
arise  under  her  mother's  will  also,  and  the  Court  would  bo 
called  upon  to  oblige  her  to  execute  the  power,  and  thereby 
pass  the  property  to  the  trusts  of  the  settlement. 

The  case  of  Hohnes  v.  CogkUl  (a)  and  the  other  autho- 
rities of  that  class  go  to  this, — that^  where  a  person  has  a 
general  power  of  appointment,  the  subject  of  the  power 
being  liable  to  his  debts,  and  he  executes  the  power  in 
fitvour  of  volunteers,  the  Court  draws  out  from  the  volun- 
teers so  much  as  is  necessary  for  satisfying  the  debta  That 
class  of  cases  is  founded  on  the  peculiar  consideration  of  what 
is  due  to  creditors,  and  is  an  effort  of  the  Court  to  prevent 
creditors  from  being  defeated  by  their  debtors.  This  is  the 
principle  in  Lord  Townaend  v.  Windham  (l>).  Lord  Hardr 
wicke  in  that  case  felt  considerable  difficulty  as  to  the  way 
in  which  the  Court  had  arrived  at  the  conclusion  to  which 
it  had  come  with  respect  to  the  effect  of  the  appointment 
of  personal  estata  He  reasons  upon  the  operation  of  the 
statute  of  15th  Eliz.,  and  refers  to  the  judgment  of  Lord 
Talbot  in  Shirley  v.  Lord  Ferrers  (c),  which  has  been  often 
cited  on  the  point,  and  where  a  voluntary  appointment 
to  a  child  was  held  to  render  the  fund  applicable  to  debts. 
This,  he  says,  was  followed  by  LaaceUes  v.  Lord  Comwair 
Us  (d) ;  but  there  is  certainly  a  great  step  between  the 
two  casea  In  the  latter  case.  Lord  ComwaUis,  having  a 
power  to  charge  an  estate  with  3,0002.,  appointed  that  sum 
to  Sir  Stephen  Fox,  a  sa  security  for  the  quiet  enjoy- 


(a)  12  Yes.  286. 

(b)  2  Ves.  1,  8,  9. 


(c)  See  7  Ves.  60Z,  n.  (6). 
{d)  2  Vem.  465. 


Judgment. 
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ment  of  lands  which  he  had  sold  to  him,  making  the  ap-  1863. 
pointment  void  if  no  incumbrance  should  arise.  No  ne- 
cessity arose  for  resorting  to  this  security,  and  by  his  will 
Lord  CornvxdUa  gave  the  sum  to  his  daughter.  He  did 
nothing  more ;  but  the  Court  held  that  he  had  executed 
his  power,  and  that  when  the  indemnity  was  answered  there 
was  a  resulting  trust  for  the  appointor,  which  creditors 
could  lay  hold  o£  Lord  Eardwicke  says,  that  was  done  by 
a  stretch  of  the  power  of  the  Court,  and  to  prevent  cre- 
ditors from  being  defeated.  But  here  there  is  no  such  prin- 
cipla  There  is  no  creditor  applying,  and,  therefore,  those 
cases  do  not  apply. 

In  the  present  case,  the  whole  object  of  the  settlement 
seems  to  be  this — ^It  passes  all  that  ''  she  or  her  husband 
in  her  right  *'  takes  during  the  coverture.  This  mode  of 
eicpression  points  to  some  distinction  intended  by  the  parties, 
and  the  words  will  be  satisfied  by  my  holding  that  they  ex- 
tend to  all  property  which  comes  to  the  wife  during  the  co- 
verture for  her  separate  use,  as  well  as  what  might  come  to 
her  generally.  The  plain  intention  of  the  settlement,  I 
think,  is,  that,  while  she  should  be  under  marital  influence, 
she  should  be  shielded  from  that  influence.  Butfrurther 
than  that  she  has  not  contracted  nor  agreed  to  exercise 
in  any  particular  way  any  power  which  she  might  be  able 
to  exercise.  I  would  rest  the  case  upon  that,  and  I  think 
she  was  at  liberty  entirely  to  exercise  it  as  she  thought  fit 
On  the  first  question,  therefore,  I  must  hold  this  power  to 
have  been  well  and  effectually  exercised. 

With  respect  to  the  point  taken  by  Mr.  Woodhotise, — 
that  the  interest  appointed  by  the  Plaintiff  to  herself  by 
way  of  annuity  should  be  got  in  and  settled  for  the  benefit 
of  all  the  objects  of  the  settlement, — it  appears  to  me  that 
the  Plaintiff  was  entitled  to  execute  the  power  in  the  form 
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in  which  this  appointment  is  made.  The  meaning  of  the 
settlement  must  have  been,  that  any  property  which  might 
pass  by  it  should  so  pass  in  the  state  in  which  Uie  Plaintifif 
should  acquire  it,  and  not  that  upon  being  acquired  it 
should  be  converted.  Upon  this  point  the  case  of  Thorn- 
ton  v.  Bright  (a)  applies.  Lord  Cottenha/m  there,  although 
he  relied  upon  the  fact  of  its  being  the  husband's  covenant 
alone,  and  here  it  is  the  wife  who  is  binding  herself  yet 
relied  also  upon  the  circumstance  that  the  intent  and  object 
of  the  whole  covenant  was  not  to  apply  to  property  as  to 
which  any  express  order,  or  direction  was  given  inoonsisteDt 
with  the  purposes  of  the  settlement 

There  is  next  the  question  as  to  the  10002.  appointed  by 
the  same  deed.  I  think  that  thid  is  bound  by  the  trusts  of 
the  marriage  settlement  I  am  told  that  the  10002.  is  only 
appointed  by  a  revocable  instrument;  but  it  is  not  veiy 
easy  to  see  what  a  power  of  revocation  in  such  a  case  means, 
when  it  is  to  be  applied  to  the  payment  of  a  sum  of  money 
actually  payable,  and  which  I  must  assume  to  be  by  this 
time  actually  paid.  Suppose  a  sum  of  money  in  such  a 
case  to  come  to  the  hands  of  the  party  entitled  to  it  under 
the  appointment,  and  that  he  spends  it:  how  could  the 
question  be  entertained,  whether  it  was  to  be  subject  to  a 
power  of  revocation  ?  The  money,  as  soon  as  it  came  to 
the  Plaintiff's  hands,  is  bound  by  the  settlement^  so  that  she 
cannot  then  revoke  her  appointment  of  it  The  point  as  to 
the  suggested  revocation  does  not,  in  fact,  arise.  It  comes 
too  late.  She  has,  indeed,  formally  reserved  to  herself  the 
power  of  revocation,  but  she  has  done  an  act  by  which  she 
hi\s  deprived  iiursuil  ol  that  power  as  to  this  sum  ol  J  iK^^^'^ 
at  least  Suppose,  again,  that  at  the  date  of  the  sottlemon*' 
die  had  been  entitled  to  the  reversion  of  this  sum  hy 
an  appointment  Bubject  to  the  power  of  revocation  m 
herself, — her  assignment  contamecj  In  the  settlemcat  woultl 
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have  prevented  her  from  exercising  that  power,  for  she 
oould  not  then  do  anything  in  derogation  of  her  ewn  act 

The  other  qnestionB  presented  to  the  Court  upon  the 
Bpedal  case  ace  speculative  points,  applying  to  facts  which 
have  not  arisen,  and  on  which  the  Court  is  not,  therefore, 
bound  to  express  any  opinion. 
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WYNDHAM  V.  FANR 

TiOthJune. 
HE  following  &cts  were  stated  upon  a  special  case : —      A  bequest  of 
EdmAJmd  Lambert,  by  his  will,  dated  in  March,  1802,  ^^^^^to 
bequeathed  his  residuary  personal  estate  upon  trust  for  his  ^*3JjJ!^fi 

and  lon-ia-law 
(tlie  Imsbeiid  of  the  daughter),  suooeariTely  for  life,  and,  after  the  death  of  the  suiwiTor,  m 
tmat  for  all  the  ehildren  of  the  daughter  who  ahould  live  to  attain  tweaty^oae  or  marry, 
other  Ihan  and  exoept  the  eldest  and  seeond  sons,  if  any,  and  anv  other  diild  who  ahoold, 
\fj  Tiitue  of  the  limitationfl  contained  in  the  aaid  will,  be  entitled  in  poaaeesion  to  the  said 
testatoi'a  eetatee  thereinafter  mentioned,  or  the  rents  and  profits  thereof.  The  eetatea  re- 
ferred to  "were  t>y^4he  Mid  wiU  appointed  (subject  to  prior  and  eristing  limitations)  to  the 
use  of  the  dacu^ter  for  her  life,  with  remainder  to  the  use  of  her  husband  (the  said  eon-in- 
kw)  for  his  life,  with  remainder  to  the  use  of  the  eeeond  and  i^  and  eveiy  other  son  and 
sons,  other  than  and  exoept  an  eldest  son  of  his  said  daughter,  suooessiTely  in  tail  male, 
with  remainder  to  the  use  of  the  first  and  all  and  every  other  tiie  daughter  Mid  dattthters 
of  bis  aaid  daughter  sucoessiyely  in  tail  male,  with  remainders  over.  T^e  teetatoif  s  dam^- 
ter  left  two  sons  and  seyeral  daughters.  The  second  son  of  the  testator's  daughter  died  an 
infent  unmarried,  in  the  lifetime  of  his  fether  (the  testatoif  s  soo-in4awL  and  thereupon 
the  ddest  daughter  of  the  testator^s  daughter  became  entitied  in  the  said  estatea,  under 
the  iqipointment  contained  in  Ihe  will,  to  an  estate  tail  male  in  remidnder  expectant  on  the 
tennination  of  the  preceding  estates  (of  which  the  life  estate  of  her  father  was  one)  tlien 
snbaistii^.  By  a  settlamant  made  upon  the  marriage  of  the  eldest  daughter,  and  by  a 
reooreiy,  ahe,  her  fether,  her  husbiuid,  and  the  other  parties  then  intereilted  in  the 
estates,  oonourred  in  dedaiing  new  uses  thereof,  whereby  tiiey  were  limited  to  such  uses  aa 
the  fetiier,  together  with  a  previous  tenant  for  life,  and  the  daughter  and  her  fauaband, 
riioald  Jointly  appoint,  and  subject  thereto,  and  to  the  oonfirmation  of  lifcestatea  and  cer- 
tain existing  powers  and  terms  of  years,  created  by  the  anterior  settlements,  so  far  as  they 
were  subsisting,  to  the  use  of  trustees  for  a  tenn  of  ninety-nine  years,  upon  trust  to  pay 
the  rents  and  profits  to  the  said  eldest  daughter,  for  her  separate  use,  and  subject  thereto, 
to  the  Qse  of  the  husband  and  his  assigns,  with  remainders  oyer.  The  eldest  daughter 
died  in  the  lifetime  of  her  fether,  and  therefore  during  the  continuance  of  his  life  estate, 
and  without  haying  herself  come  into  possessioii  of  the  settled  estate^  or  become  entitied 
to  raosiya  the  lentB  and  profits  thereot 

HM,  tha^  upon  the  death  of  the  fether,  the  husband  of  the  eldest  daughter,  as  her  per- 
sonal representatiye^  became  entitied  to  an  ea  ual  share  of  the  reaiduary  personal  estate  of 
the  testator,  as  one  of  the  children  of  his  dau^ter,  notwithstanding  he  (the  husband  of  the 
eldest  daughter)  be<Mime  also,  under  the  reoovexy  and  marriage  Bettlemeni»  entitied  in  pos* 
seasioD  to  a  Ufe  mteieat  in  the  said  settied  estatea. 
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widow,  his  daughter  Lucy,  and  his  son-in-law  John  Be- 
nett,  successively,  for  their  respective  lives;  and  after  the 
death  of  the  survivor  of  them,  in  trust  for  all  and  every  the 
child  and  children  of  the  body  of  his  said  daughter  Lucy 
Benett,  begotten  or  to  be  begotten,  that  should  live  to 
attain  to  the  age  of  twenty-one  years,  or  day  or  days  of 
marriage,  whichever  should  first  happen,  other  than  and 
except  the  eldest  and  second  sons,  if  any,  and  any  other 
child  who  should  by  virtue  of  the  limitations  thereinafter 
contained  be  entitled  in  possession  to  his  (the  testator's) 
manors  and  hereditaments  thereinafter  mentioned,  or  to  the 
rents,  issues,  and  profits  thereof^  equally  to  be  divided 
between  them  (if  more  than  one),  share  and  share  alike,  as 
tenants  in  common.  And  if  there  should  be  but  one  such 
child  (other  than  and  except  as  aforesaid)  then  in  trust  for 
such  only  child,  on  his  or  her  attaining  the  said  age  of 
twenty-one  years,  or  day  of  marriage  before,  whidiev^ 
should  first  happen,  to  and  for  his  or  her  own  absolute  use 
and  benefit ;  and  in  the  meantime  (after  the  decease  of  his 
said  wife  and  daughter  and  the  said  John  Benett)  and  until 
such  child  or  children  should  have  attained  his,  her,  or  their 
age  or  respective  ages  of  twenty-one  years,  or  day  or  days 
of  marriage  as  aforesaid,  whichever  should  first  happen,  in 
trust  to  pay  and  apply  the  interest,  dividends,  and  profits 
thereof  for  or  towards  the  maintenance,  education,  or  other 
use  and  benefit  of  such  child  and  children.  And  the  testator, 
after  reciting  in  his  said  will  that  in  and  by  an  indenture 
of  settlement,  dated  in  December,  1782,  made  between  the 
parties  therein  named,  certain  manors,  hereditaments,  and 
premises  therein  described  were,  in  default  of  issue  of  his 
son  Aylmer  Bourke  Lambert  (an  event  which  aftorwards 
happened),  and  other  preceding  uses  (which  afterwards  deter- 
mined) limited  in  use  as  the  said  testator  should  by  deed 
or  will  appoint, — the  testator  thereby  appointed  the  said 
manors,  hereditaments,  and  premises  to  the  use  of  his  said 
daughter  LiLcy  Benett  during  hw  life,  with  remainder  to 


CASES  IN  CHANGSBY.  289 

the  use  of  the  aaid  Jdkn  Benett,  the  husband  of  the  said  1863. 
Lucy  Benett,  for  life,  with  remainder  to  the  use  of  trosteea 
to  support  oontixigent  remaindeis,  with  remainder  to  the 
use  of  the  second  and  all  and  every  other  son  and  sons  of 
his  said  daughter  Luoy^  begotten  or  to  be  begotten  (other 
than  and  except  the  eldest  son),  saccessiYely  in  tail  male, 
with  remainder  to  the  use  of  the  first  and  all  and  every 
other  the  daughter  and  daughters  of  his  said  daughter  Luojf 
Benett,  succesmvely  in  tail  male,  with  remaiwier  to  the  use 
of  the  first  son  of  hia  said  daughter  Lucy  Benett,  begotten 
or  to  be  begotten,  in  tail  maie,  with  divers  remainders  over. 
Axid  the  will  contained  a  clause  requiring  the  issue,  male 
and  female  respectively,  of  his  daughter  Lucy,  and  the 
husbands  of  such  issue  female  in  case  of  their  marriage, 
and  their  heirs  male  respectively,  as  and  when  th^  shcnild 
severally  and  respectively,  by  virtue  of  the  limitations 
thereinbefore  contained,  become  and  be  entitled  in  possession 
to  the  ^d  hereditaments  and  premises,  or  to  receive  the 
rents  and  profits  thereof  to  take  and  use  the  name  and 
arms  of  Lambert  only. 

The  testator  died  in  1802.  Lucy  Benett  died  in  1827, 
having  had  two  sons  and  four  daughters,  namely,  John  (heat 
eldest  son,  since  deceased),  TkomoB  Sdmwnd  (who  died  in 
1829,  an  infiEuxt  and  unmarried),  Lucy  Harriet  (the  wife  of 
the  Defendant  Arthv/r  Feme,  who  was  her  eldest  daughter, 
and  attained  twenty-one  years  of  age  in  1828),  and  three 
younger  daughters,  Eihebred  CaOierme,  Arma  Mcma,  and 
Fa/nm/y.  /4usy£arn«^iVi7is  became  entitled,  under  the  said 
will,  on  the  death  of  her  brother  Thomas  Edmwnd  Benett 
withoat  issue,  to  an  estate  tail  male  in  the  said  settled  estates 
in  remainder,  expectant  on  the  death  without  issue  of  the  said 
Aj^mer  Bourhe  Lambert,  and  the  death  of  John  Benett, 
her  father. 

After  the  marriage  ol  Lucy  Ha/rriet  with  Arthv/r  Fane, 
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but  in  pursuance  of  articleB  made  before  the  marriage,  by 
deeds  of  lease  and  release  of  the  8th  and  9th  of  November, 
1833,  the  latter  made  between  Aylmer  Bourke  Lambert, 
of  the  first  part,  John  Benett  (the  father),  of  the  second  part, 
Arthur  Feme  and  Lucy  Harriet,  his  wife,  of  the  third 
part,  and  certain  trustees  and  releasees  and  others^  of  the 
fourth,  fifth,  sixth,  seventh,  and  eighth  parts,  and  a  common 
recovery  suffered  in  pursuance  of  an  agreement  contained 
in  the  said  release,  and  a  declaration  of  the  uses  of  such 
recovery  contained  in  the  same  indenture,  the  manor  and 
hereditaments  comprised  in  the  settlement  of  December, 
1782,  and  appointed  by  the  said  will,  and  all  other  the 
manors  and  hereditaments  in  the  county  of  Wilts  whereof 
Uie  said  Aylmer  Bourke  Lambert  was  then  tenant  for  life 
or  entitled  to  the  rents  and  profits  during  his  life,  and  the 
said  Lucy  Harriet  Fane  was  then  tenant  in  tail  in  remain- 
der,  or  which  were  in  anywise  subject  to  the  powers  or 
trusts  of  the  said  marriage  articles,  were  limited  to^the  use 
of  such  person  or  persons  for  such  estate  or  estates,  and 
subject  to  such   conditions,  as  the  said  Ayhner  Bourke 
Lcmibert  and  John  Benett  (the  father),  or  the  survivor  of 
tbem,  ^gether  with  the  said  Arthur  Fane  and  Lucy 
Harriet,  his  wife,  during  their  joint  lives»  or,  after  the  decease 
of  either  of  them,  then  together  with  the  survivor  of  them, 
should  aj^int^  (but  which  power  was  never  exercised),  and 
in  default  of  such  appointment  (subject  to  the  confirmatioD 
of  the  life  estate  therein  limited  to  the  said  A  yhner  Bourke 
Lamhert  by  the  said  settlement  of  December,  1782,  and  to 
the  confirmation  of  certain  terms  of  years  and  the  trusts 
thereof  created  by  the  same  indenture,  and  of  the  powers 
therein  contained,  so  far  as  the  same  were  then  subsisting 
or  capable  of  taking  effect),  to  the  use  of  trustees  for  a  term 
of  ninety-nine   years,    if    the   said     Artkwt    Fane    m^ 
Harriet  his  wife  should  both  so  long  live,  upon  trust*  to 
receive  the  rents  and  profits  of  the  said  mauor  and  hereai- 
IrftraentSi  and  pay  the  same  to  the  said  Lucy  Harriet  Fanf, 
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for  her  separate  use,  without  power  of  anticipation,  and 
upon  the  expiration  or  sooner  determination  of  the  said 
term,  to  the  use  of  the  Defendant  Arthur  Fane  and  his 
assigns  for  his  life,  with  divers  remainders  over. 

Lucy  Harriet  Faaie  died  in  1845,  in  the  lifetime  of  her 
father  John  Benett,  without  having  herself  come  into 
possession  of  the  settled  estates  or  become  entitled  to 
receive  the  rents  and  profits  thereof. 

The  widow  of  the  testator  died  in  1836.  AyVmer  Bourke 
Lambert  died  in  1842,  without  issue;  and  thereupon  John 
Benett  the  elder  became  tenant  for  life  in  possession  of  the 
settled  estatea  John  Benett  the  elder  died  in  1852,  and 
the  Defendant  Arthur  Fane  thereupon  be^me  tenant  for 
life  in  possession  of  the  settled  estates  by  virtue  of  the  uses 
thereof  declared  by  the  release  of  the  9th  of  November, 
1833,  and  the  said  recovery. 

The  Defendant  Arthur  Fane  took  out  letters  of  admin- 
istration to  the  effects  of  his  deceased  wife  Lucy  Harriet, 
and  claimed  to  be  entitled  to  her  share  in  the  residuary 
personal  estate  of  the  testator  Edmund  Lambert,  which 
residuary  personal  estate  consisted  of  three  sums  of  SL  per 
cent.  Consols,  viz.  1465Z.  4«.,  59672.  14^.  6d,  and  503{. 
18s.  9d. ;  and  were  upon  the  death  of  John  Benett  the 
elder  (the  last  tenant  for  life  under  the  will)  divisible 
between  the  parties  entitled  thereto  under  the  same  will. 

The  opinion  of  the  Court  was  asked  on  the  question, 
whether,  in  the  events  which  had  happened,  the  said  three 
sums  of  stock  and  the  dividends  which  had  accrued  since 
the  death  of  John  Benett  the  elder,  were  divisible  in 
equal  fourth  parts  amongst  the  administrator  of  Lucy 
Harriet  Fame  the  eldest  daughter,  and  the  three  younger 
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third  parts  amongst  the  three  younger  daughters  or  their 
respective  representatives,  excluding  the  representative  of 
Lvxyy  Harriet  Feme, 


Argimeni.         Mr.  MesHtor,  for  the  Plaintififs^  the  trustees. 

Mr.  Wigram,  Mr.  BcuUy,  and  Mr.  8idd>oUom,  for  the 
younger  daughters. 

The  question  i%  whether  Lucy  Harriet  Feme  became 
entitled  in  possession  to  the  settied  estates  so  as  to  oome 
within  the  exclusive  clause  in  the  bequest  of  the  personal 
estate.  The  hmsband  of  the  lady,  under  he^  marriage 
settiem^i^  and  by  means  of  the  recovery,  is  now  in  the 
enjoyment  of  the  estates,  as  derived  from  his  wife.  It  is 
substantially  her  interest  which  he  possesses,  and  his 
possession  is  therefore  her  possession.  He  cannot,  there- 
fore, by  procuring  administration  to  her  effects,  obtain  in 
her  right  a  share  of  the  residuary  estate,  which  was  clearly 
designed  by  the  testator  for  the  younger  childroD,  who 
without  it  would  be  portionless.  Moneypenny  v.  De- 
ring(a),  Harrison  v.  Mound  (6),  Chadwick  v.  Doleman{ey 
The  period  at  which  the  interests  of  the  children  in  the 
residuary  personal  estate  must  vest^  and  their  capacity  of 
taking  be  determined,  is  after  the  decease  of  the  testator's 
wife  and  daughter  and  John  Benett  the  elder, — or  the 
period  of  distribution, — and  the  interest  of  the  daughter  in 
the  settled  estates  became  vested  at  the  same  time,  which 
excludes  her  from  the  double  provision :  Mattliews  v. 
FatU  (d).    In  construing  testamentary  provisions  made  for 

(a)  2  De  Gex,  M'N.  &  G.,  169,         (e)  2  Vem.  62a 
166,  188.  (d)  3  Swanst  328. 

(h)  Id.  190. 
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the  benefit  of  classes  of  individuals  (especially  those  classes 
for  whom  the  testator,  being  the  parent  or  standing  in  loco 
parentis,  is  bound  to  provide),  the  Court  is  more  guided 
by  the  general  scope  and  intention  of  the  provision  than 
by  any  peculiar  phraseology. 
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Mr.  RoU  and  Mr.  Fane,  for  the  husband  and  personal 
representative  of  Lucy  Ha/rriet,  contended,  that,  according 
to  the  intention  of  the  will,  and  in  conformity  with  its  ex* 
pression,  the  estate  of  the  eldest  daughter  was  entitled  to 
participate  with  those  of  the  younger  daughters  in  the  resi- 
duary personal  estate  of  the  testator ;  for  the  limitations 
excluded  only  a  child  entitled  in  possession  to  the  devised 
estates,  and  which  the  eldest  daughter  did  not  become.  On 
attaining  her  age  of  twenty-one,  which  took  place  in  1823, 
as  well  as  at  the  time  of  the  recovery  and  resettlement  of 
the  estates  in  1833,  the  estate  of  the  tenant  for  life,  Aylmer 
Bourke  LaTnhert,  was  still  in  existence,  and  at  the  termi- 
nation of  that  estate  in  1842,  the  life  estate  of  John  Benett, 
the  father,  took  effect,  and  remained  in  existence  at  the 
death  of  Lvcy  Harriet  in  1845.  Even  if  she  had  actually 
become  entitled  in  possession  to  this  estate  under  a  different 
title,  it  would  not  then  be  such  an  acquisition  as  would  ex- 
clude her :  Spencer  v.  Spencer  (a),  Taylat^  v.  Earl  of  Hare- 
wood  (6),  Adamia  v.  Bush  (c). 


Vick-Chancellor — ^The  operation  which  it  is  in  this 
case  contended  the  Court  should  give  to  the  words  of  the 
residuary  bequest,  which  exclude  from  the  benefit  of  it 
**  any  child  who  should  by  virtue  of  the  limitation  there- 
inafter contained  be  entitled  in  possession''  to  the  estates 
referred  to,  goes  far  beyond  any  of  the  cases  which  have 
been  cited,  and,  as  I  believe,  any  that  have  before  occurred. 


Judffmint. 


(a)  8  Sim.  87.  (b)  3  Hare,  37S. 


(c)  6  Bing.  N.  C.  654. 
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In  the  case  of  Matthews  v.  Pa/ul  (a),  it  seemB  impoeidble 
to  say  that  the  fund  there  in  question  was  not  yested  in 
the  children,  subject  to  be  divested  by  their  death  nnder 
twenty-on&  In  the  present  case  the  testator  may  by  his 
will  have  manifested  a  general  intention  that  the  money  and 
the  estate  should  not  go  in  the  same  channel;  but^  if  that 
be  so,  it  has  been  very  imperfectly  carried  out;  and  the  lan- 
guage in  whidi  that  object  has  been  supposed  to  be  expressed 
cannot,  I  think,  be  applied  to  the  state  of  things  which  has  ac- 
tually happened.  I  am  not  here  asked  to  treat  as  a  younger 
child  one  who  has  become  an  eldest  child;  but^  supposing 
for  this  argument  that  the  estate  had  remained  as  it  stood 
limited  at  the  death  of  the  testator,  I  am  asked  to  say  that 
a  daughter  who  died  before  the  fund  in  question  became 
distributable,  is  excluded  from  participation  in  it  because 
her  heir  in  tail,  "  by  virtue  of  the  limitation"  contained  in 
the  will,  has  come  into  possession  of  the  settled  estates.  No 
authority  can  be  found  for  holding  that  the  executor  of  a 
person,  who,  under  the  bequest  in  the  will,  if  unqualified, 
would  take  the  personal  estate,  is  excluded  because  the  sub^ 
sequent  heir  in  tail  has  come  into  possession  of  other  pro- 
perty^ which  the  testator  has  shewn  it  to  be  his  intention 
that  a  different  person  should  take. 


The  estates  have  here  been  the  subject  of  the  recovery 
and  further  setUement  of  1833,  and  the  question  would 
then  arise,  whether  the  daughter  takes  the  settied  estates 
by  virtue  of  the  limitation  contained  in  the  wilL  This 
would  be  the  case  if  the  effect  of  the  subsequent  dealing 
with  the  estate  has  not  been  to  displace  the  fee ;  and  the  fee 
would  not  be  displaced  where  the  recovery  operates  simply 
to  enlarge  the  estate  into  a  fee,  nor  where  a  mere  charge  or 
mortgage  has  been  made,  which  is  ccmsidered  as  having  only 
a  temporary  purpose,  and  the  party  takes  the  estate  subject 


(a)  3  Swanst.  328. 
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to  the  old  uses,  but  minus  the  charge.  The  case  of  Har- 
ridon  v.  Round  (a)  was  one  in  which  the  .sum  raised  by  way 
of  charge  had  come  to  the  possession  of  the  persons  entitled 
to  the  estata  The  charge  was  created  by  the  father  and 
son ;  and  Lord  St.  Leona/rda  observes^  that  the  son  took  the 
estate  in  truth  "under  the  limitations  of  the  settlement 
The  settlement  gave  it  to  him  originally,  the  recovery  deed 
restored  it  to  him,  the  mortgage  deed  kept  it  still  in  him^ 
and  no  act  was  done  to  take  it  from  him  "(b) ;  and  he  held^ 
that  there  being  no  evidence  of  the  manner  in  which  the 
money  w^  appropriated,  it  must  be  regarded  as  having 
been  received  by  the  £Etther  and  son  in  respect  of  their  dif- 
ferent interests. 


In  the  case  now  before  me  the  £Etther  joined  with  the 
daughter  in  the  resettlement  of  the  estate,  declaring  the 
uses  of  the  recovery,  and  an  entirely  new  set  of  limitations 
were  introduced,  and  the  whole  original  fee  was  displaced. 
It  would  be  very  di£Gicult  in  such  a  state  of  things  to  arrive 
at  the  conclusion  that  the  daughter  took  the  estate  under 
the  original  limitations  contained  in  the  will,  although  it  is, 
no  doubt  true  that  trusts  of  this  description  are  not  con- 
strued so  rigorously  as  clauses  which  create  shifting  uses. 

If  it  were  necessary  to  determine  the  period  at  which  the 
interests  of  the  children  vested  in  the  property  in  question, 
I  should  hold  the  true  construction  to  be,  that  they  vested  at 
the  ages  of  twenty-one  or  marriage,  in  all  persons  except  the 
penon  whose  interest  was  then  defeated  by  the  effect  of  the 
exception  of  the  child  who  should  be  entitled  to  the  estate 
under  the  subsequent  limitations  in  the  will.  The  judgment 
in  Matthews  v.  Paul,  however,  seems  to  say  that  the  interest 
may  be  devested  at  any  period  up  to  the  time  of  distribution, 
and  I  rest  my  decision,  not  on  the  time  of  the  vesting  of  the 


(a)  1  De  a,  M'N.,  &  G.  190. 


(6)  Id.  20S. 
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interest,  bnt  on  the  fistct  that  the  legatee  never  became  en- 
titled in  possession  to  the  settled  estates,  either  under  the 
limitations  contained  in  the  will  or  otherwise. 


Jufylst. 


When  a  tes- 
tator had  di- 
rected, that,  in 
the  event  of 
the  marriage 
of  his  daugh- 
ter, a  certain 
portion  of  his 
property 
should  be 
secured  to  her 
and  the  issue 
of  her  mar- 
riage, by  a 
settlement  or 
some  other 
good  assur- 
ance, in  such 
manner  as  his 
trustees  or 
trustee  for  the 
time  being 
might  think 
fit,  the  Court, 
on  an  applica- 
tion to  which 
the  surviving 
trustee  was  a 
party,  ap- 
proved of  a 
power  in  the 
settlement 
made  on  the 
marriage  of 
the  daughter, 
enabling  her 
to  appomt  by 
will  a  life 
estate  in  the 
property  to 
her  husband. 


CHARLTON  v.  RENDALL. 

P.  P.  RENDALL,  the  &ther  of  the  Flaintifi  Raehd 
Maniha  Pinchney,  hj  his  will,  dated  in  1831,  devised  his 
real  estate  to  trostees  and  their  heirs  upon  trust  for  sale, 
and  to  stand  possessed  of  the  proceeds  upon  trust  to  apply 
so  much  of  the  interest  and  annual  produce  thereof  as  the 
trustees  might  think  proper  in  the  maintenance  and  educa- 
tion of  his  daughter  the  said  Plaintiff,  then  Bachd  Martha 
RendaU,  imtil  she  should  attain  the  age  of  twenty-eight 
years,  or  be  married  under  that  age,  with  such  consent  as 
therein  mentioned ;  and  in  the  event  of  her  marriage  with 
such  consent^  the  testator  thereby  directed,  authorised,  and 
empowered  his  said  trustees  or  trustee  for  the  time  being 
to  secure  to  his  daughter,  and  the  issue  of  her  marriage,  by 
a  settlement,  or  some  other  good  and  sufficient  assurance  in 
the  law,  such  part  of  the  said  trust  fund  as  should  amount 
to  two-thirds  at  the  least,  in  such  manner  as  his  said  tru»- 
tees  or  trustee  for  the  time  being  might  think  fit  and  ad- 
visable, such  settlement  being  f(»r  the  benefit  of  his  said 
daughter  and  her  issue. 

The  will  then  contained  directions  to  the  trustees  to  in- 
vest the  surplus  of  the  annual  produce  of  the  trust  fund 
which  should  not  be  applied  in  the  maintenance  and  educa- 
tion of  the  said  Plaintiff,  in  order  that  the  same  might  ac- 
cumulate for  her  benefit,  and  to  transfer  to  her  such  trust 
funds  and  accumulations,  for  her  own  use  and  benefit,  on 


CASES  IN  CHANCERY.  297 

her  attftifiing  such  age  of  twenty-^ht  yean,  or  manyiiig        1863. 
under  that  age  with  the  coofient  aforesaid.    And  the  teBiar 
tor  bequeathed  hi«  redduaiy  perioaal  estate  upon  the  like 
trusts  as  were  thereinbefore  declared  of  the  proceeds  of  her 
veal  estate. 

By  a  settlement  of  the  Slst  of  December,  1852,  made 
previous  to  the  marriage  of  the  Plaintiff  Rachel  Martha 
Pvnchney  with  her  husband  John  Pinchney,  (and  which 
marriage,  with  such  consent  as  aforesaid,  took  place  on  the 
4th  of  January,  1853),  it  was  agreed,  among  other  things, 
that  the  trust  funds  therein  mentioned,  consisting  of  the 
proceeds  of  the  real  estate  and  the  residuary  personal  estate 
devised  and  bequeathed  to  the  Plaintiff,  Rachd  MaHha 
Pinckney,  by  her  father  as  aforesaid,  shoidd  be  transferred 
to  trustees  as  therein  mentioned,  and  that  two  equal  third 
parts  thereof  should  forthwith,  in  pursuance  of  the  directions 
in  the  said  will,  be  settled  and  secured  for  the  baiefit  of  the 
said  Bachd  Martha  Pinckney  and  her  issue,  according  to 
the  rules  of  equity  in  such  cases,  and  under  the  approval 
and  direction  of  the  Court  of  Chancery,  if  such  approval 
and  direction  could  be  obtained.  And  it  was  thereby  pro- 
vided that  the  settlement  to  be  made  of  the  said  two-thirds 
shoidd  settle  and  assure  the  same,  so  far  as  the  rules  of  law 
and  equity  would  allow,  upon  and  for  trusts  and  purposes, 
and  with,  under,  and  subject  to  powers  and  declarations 
similar  to  those  thereinafter  agreed  and  declared  of  a  cer- 
tain sum  of  5036Z.  12^.  8d.  Consols,  and  with  all  such  pow- 
ers and  provisoes  as  are  usual  in  such  cases;  but,  neverthe- 
less, with  full  power  for  the  parties  thereto  to  consent  to 
any  variations  or  additions  the  Coiurt  might  think  fit  to 
make. 

The  50362.  128.  Sd,  Consols  were  thereby  settled  upon 
trust  for  the  said  Bachd  Martha  Pi/rukney  for  her  life,  for 
her  separate  use,  without  power  of  anticipation,  and  after 
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her  deceajie,  npon  trust  for  sucli  person  or  persons^  for  sadi 
period  or  periods  not  extending  beyond  the  lifetime  of 
John  Pi/nchney  the  husband,  for  such  intents  and  purposes, 
and  under  and  subject  to  such  powers  and  declarations,  as 
the  said  Rachd  Martha  Pvachney  shoidd  by  will  appoint, 
and  subject  thereto  in  trust  for  the  children  of  the  said 
marriage  as  therein  mentioned,  with  a  limitation  in  default 
of  issue  to  the  next  of  kin  of  the  said  iJooAeZ  Jfar^  Pincit- 

The  bin  prayed  that  the  Court  would  approve  of  a  pro- 
per settlement  of  the  two-thirds  of  the  testator's  estate,  ao- 
cordii^  to  the  directions  of  the  will,  and  that  the  other  third 
might  be  paid  to  the  trustees  of  the  said  marriage  settle- 
ment upon  the  trusts  thereby  tleclared  of  the  saine;  and  a 
question  was  raised,  whether  the  direction  of  the  testator  to 
secure  two-thirds  of  his  estate  to  his  daughter  and  the  issue 
of  her  marriage,  would  warrant  the  introduction  into  the 
settlement  of  a  power  enabling  the  daughter  by  her  will  to 
appoint  that  portion  of  the  estate  to  her  husband  for  his 
life. 


Mr.  Hobhouse  and  Mr.  Wickena,  for  the  different  partiea 


Judgment.  The  Yice-Chakcellor  held,  that  a  power  of  appoint- 
ment  to  the  husband  for  his  life  by  the  will  of  the  wife 
might  be  properly  introduced  into  the  settlement,  in  con- 
formity with  the  agreement  contained  in  the  marriage  set- 
tlement of  the  31  st  of  December,  1852,  made  with  the  ap- 
probation of  the  surviving  trustee  of  the  will,  and  to  which 
he  was  a  party ;  and  which  agreement,  or  articles,  he  direct- 
ed to  be  made  an  exhibit  in  this  cause. 


See  Dickinson  v.  Aforty^  8  Hare,  178. 
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In  the  Matter  of 
THE  TRUSTS  OF  THE  WILL  OF  JAMES  RICKIT.     Jvfy  m. 

James  RICKIT,  by  his  wUl,  dated  the  let  of  February^  a  legaoygiTen 
1845,  after  directing  his  debts  and  funeral  and  testamentary  ^  ^^  ^**^wL 
expenses  to  be  paid,  and  appointing  his  wife  LvAsy  Rickity  the  daughter- 
and  Thornas  Powell,  his  executrix  and  executor,  gave  all  ter  Sairok,— 
his  household-  goods  and  furniture,  plate,  linen,  watches,  tab^  by  his 
china^  glass,  books,  stock  in  trade,  book  debts,  and  all  the  ^^'^f 
rest^  residue,  and  remainder  of  his  personal  estate  and  effects,  child  of  his 
of  what  natiu^  or  kind  soever,  and  wheresoever  situated,  to  nater  Sarok 
his  wife  Lucy  RichU,  for  her  use  during  her  life;  and  after  ^^^ 
her  decease,  he  directed  as  follows: — "I  direct  the  said 
Thomas  Powell,  my  executor,  to  sell  and  dispose  of  all  and 
singular  the  residue  of  my  said  estate  and  effects,  and  divide 
tiie  proceeds  thereof  equally  between  my  brothers,  Stephen 
RickU  and  WiUia/m,  Riekit,  and  my  niece,  the  daughter  of 
my  late  sister  Sarah,  to  whom  I  give  and  bequeath  the 
same  to  and  for  their  own  absolute  use  and  benefit'" 

The  testator  died  soon  softer  making  his  will,  leaving  the 
said  Luey  Rickit,  his  widow,  and  his  said  brothers,  Stephen 
and  WUMami,  a  sister  whose  christian  name  was  SUaon,  not 
mentioned  in  the  will,  and  WiUia/m  Wand,  the  «on  and 
only  child  of  the  testator's  then  deceased  sister,  Sarah  Avm, 

Wand.  The  testator  had  had  no  other  sister  of  the  name 
of  Sarah  except  the  said  Sarah  Ann,  who  had  married  a 
person  of  the  name  of  Wand,  the  &ther  of  the  said  WUUami 

Wand,  and  he  had  no  niece  answering  the  description  con- 
tained in  the  will 

The  residuary  fund  had  been  paid  into  court  under  the 
Trustee  Relief  Act,  and  the  third  share  thereof  bequeathed 
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to  the  niece,  the  daughter  of  the  sister  Sarah,  was  daimed 
wholly  by  William,  Wand,  the  son  of  Sarah  Avm,,  on  the 
one  hand,  and  by  him  and  the  rest  of  ih«  next  of  kin  of 
the  testator,  as  in  case  of  intestacy  as  to  that  share,  on  the 
other. 


Mr.  Nalder,  for  the  petition,  in  which  all  the  claimants 
joined,  referred  to  RyaU  v.  Hawrvam,  (a),  in  which  ntmie- 
roQS  cases  of  misdescription  are  cited. 


Yice-Chancellor  :— 
JmdgfMnu.         The  testator  in  the  will  alludes  to  the  feurt  of  his  sister 
'-  Sao'ah  being  then  dead,  by  referring  to  her  as  his  "late 

sister  Sa/rah;"  and  then  he  intimates  that  the  legacy  is  in- 
tended for  an  object  who  must  be  living  at  the  date  of  his 
will,  and  must  be  the  child  of  a  sister  who  was  then  dead, 
and  of  a  sister  who  bore  the  name  of  Sarah.  All  these 
conditions  of  the  description  concur  in  the  person  of  WUr 
liam  Warned;  he  is  also  the  only  child  o{ Sarah;  and  I  do 
not  think  that  the  bust  of  his  being  a  male,  instead  of  a 
female,  is  of  sufficient  weight  to  exclude  him  firom  the  hesud- 
fit  of  the  gift  The  case  before  Lord  Laaigdale  (6)  is  a 
much  stronger  case  than  the  present 


(a)  10  Beay.  636. 


(6)  BjfcUl  y.  Eannamf  ubi  supra. 
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WARTER  V.  ANDERSON.  iM  JtUy. 

L  EDS  bill  was  filed  by  two  new  trustees,  appointed  by  The  nprawn- 
deed  of  the  17th  of  May,  1851,  of  a  marriage  setUement  oeJed^rtee, 
made  on  the  Srd  of  September,  1821,  against  the  executor  u^°n*\^^^. 
and  uniyersal  legatee  of  the  last  survivor  of  the  two  trus-  ferthe  truBt 
tees  originally  appointed  of  such  settlement;  and  it  prayed  new  tnuteeg, 
that  an  account  of  the  dividends  of  the  trust  funds  re-  ^^e  fS? 
ceived  by  the  Defendant  and  his  testator  might  be  taken,  niahed,  at  the 

•^  -    ,  expense  of  the 

and  payment  made  out  of  the  estate  of  the  testator,  and  ftmd,  with  a 
by  the  Defendant  personally;   and  that  the  Defendant  th?ixu!tru^ 
might  be  decreed  to  transfer  to  the  Plaintiflfe  a  principal  ^^^^^^ 
sum  of  1530Z.  Bank  SI  58,  per  cent  Annuities,  the  settled  trustees,  nor 

is  he  entitled, 

ftrnd,  and  to  deliver  up  to  them  the  said  settlement,  and  all  at  the  expense 
other  papers  relating  to  the  trust  estate.  ^  attested'  ^ 

copy  of  the 
deed  creating 

The  bill  stated  the  death,  in  1850,  of  Anderson,  the  the  trust, 
last  survivor  of  the  two  original  trustees,  the  constitution 
of  Aoiderson,  the  Defendant,  as  his  legal  personal  repre- 
sentative, and  the  appointment  of  the  Plainti&  as  new 
trustees,  by  deed  of  the  17th  of  May,  1851 ;  that  notice 
of  such  appointment  was  given  to  the  Defendant  and  his 
solicitors,  to  whom  a  copy  of  the  deed  had  been  given,  and 
who  had  examined  it  with  the  original.  The  bill  alleged 
that  the  Defendant  refused  to  transfer  the  stock  or  deliver 
up  the  settlement,  unless  they  were  furnished  with  an  at- 
tested copy  of  the  settlement^  and  a  duplicate  of  the  deed 
of  appointment  of  new  trustees,  at  the  expense  of  the  trust 
estate,  and  unless  certain  costs  were  paid  to  his  solicitor 
out  of  the  same  estate ;  and  that  certain  costs  had  already 
been  taxed  and  paid  to  them. 

It  appeared  in  evidence,  that,  after  the  payment  of  cer- 
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tain  costs,  and  after  some  correspondence  with  respect  to 
the  claim  of  the  Defendant  to  an  attested  copy  of  the 
settlement,  the  defendant's  solicitor  on  the  20th  of  June, 
1852,  wrote  to  the  Plaintiffs'  solicitor  requiring  to  know, 
whether  he  objected  to  give  the  Defendant  a  duplicate  of 
the  deed  of  appointment,  intimating  at  the  same  time, 
that,  if  that  were  objected  to,  they  should  take  the  opinion 
of  counsel  upon  the  point,  and  whatever  the  result  might 
be  they  should  charge  the  trust  funds  with  the  costs  so  in- 
curred. 


Mr.  Olasae  and  Mr.  Gordon  Whitbread,  for  the  PlainliffiL 


Mr.  BaiJy  and  Mr.  Svmpaon  for  the  Defiandant 


The  Defendant  is  called  upon  to  transfer  a  large  sum  of 
stock  to  the  Plaintifib,  and  it  is  not  too  much  to  ask  thai 
he  shall  be  placed  in  a  position  by  which  he  will  at 
all  times  be  able  to  shew  that  the  persons  to  whom  the 
transfer  is  made  were  the  persons  duly  appointed  for  that 
purpose.  Now  what  perfect  evidence  can  he  have  of  this 
&ct  other  than  the  deed  of  appointment  under  which  the 
PlaintifEs  claim?  [ViCE-CHANCKLLoa — He  may  see  the 
deed,  and  thus  satisfy  himself  of  its  eidstence.]  It  may 
be  in  existence  now,  but  it  may  not  continue  to  exist 
Suppose  that  the  Defendant  be  hereaflber  sought  to  be 
charged  with  these  trust  funds,  how  is  he  to  dischaige  him- 
self ?  The  copy  o(  the  deed  of  new  appointment  would 
not  be  sufficient  evidence  for  the  Defendant  in  such  a  suit 
to  satisfy  the  Courts  and  if  the  deed  itself  be  suppressed  or 
lost^  he  would  be  still  responsible  for  the  fund.  Even  the 
answer  to  a  cross-bill  of  disooveiy  against  the  Plaintiffi  in 
such  a  suit  might  not  supply  the  defect  of  evidence,  for 
the  PlaintifEs  might  be  persons  who  are  now  infemts,  and 
ignorant  of  the  transaction. 
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3P3 


The  dsaes  ot  Thorby  v.  Feats  (a)  and  King  v.  Mulr        1863- 
line  (6)  were  cited.  Wabtbb 

Ahdbbsoit. 


Vicb-Chanckllor  : — 

I  have  always  considered  that  a  trustee  is  bound  to  act 
with  reference  to  the  trust  fund,  whenever  a  clear  legal  title 
to  it  is  shewn.  I  remember  a  case  before  the  Lord  Jiistice 
Knight  Bru^,  when  Vice-Chancellor,  in  which  a  trustee 
was  revised  his  costs  of  a  suit  where  the  Plaintiff  proved 
his  title  that  depended  on  a  pedigree^  the  Court  holding, 
that  the  trustee  ought  to  have  satisfied  himself  of  the  fact 
out  of  court  It  may  be  reasonable  that  a  trustee  should 
have  a  release  from  his  cestui  que  trust,  but  the  Ck>urt 
has  in  several  cases  held,  that  he  is  not  entitled  to  a 
releasa  In.  the  present  case,  the  question  whether  the 
trustee  is  to  have  his  costs  must  depend  on  the  question  of 
his  right  to  demand  a  duplicate  of  the  deed  of  new  appoint- 
ment^ and  I  cannot  hold  that  he  was  so  entitled.  At 
first  the  whole  dispute  appears  to  have  arisen  on  the  sup- 
posed right  of  the  trustee  to  have  an  attested  copy  of  the 
settlement — that  was  unreasonable.  He  had  a  copy,  and 
an  attested  copy  could  not  be  of  the  slightest  use,  for  no 
person  could  ground  any  claim  against  the  trustee  except 
through  the  settlement;  and  the  claimant  would  then  be 
bound  to  produce  it  Next  came  the  demand  about  the 
other  costs,  to  which  the  Plaintiffs  made  a  very  reasonable 
answer,  offering  that  402.  should  be  retained  by  the  trustee 
to  meet  anything  which  might  be  foimd  to  be  due,  but  de- 
clining to  furnish  an  attested  copy  of  the  settlement  Then 
comes  the  point  with  r^ard  to  the  duplicate  of  the  deed 
apx)ointing  the  new  trustees;  which  is  raised  by  the  letter 
of  the  Defendant,  of  the  25th  of  June,  1852.  I  cannot  say 
that  the  Plaintiffs  might  not  have  reasonably  felt  annoyed, 

(a)  1  Y.  &  C.  a  C.  438.  (6)  1  Dru.  308. 

VOL.  XI.  X  H.  W. 
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I85a^  after  having  paid  a  considerable  bill  of  coste,  to  find  that 
the  J  would  be  required  to  pay  further  costs,  and  that  now, 
for  the  first  time,  in  this  late  stage  of  the  correspondence,  a 
duplicate  of  the  deed  of  May,  1851,  is  required,  of  which  the 
Defendant  had  a  copy,  which  had  been  examined  with  the 
original.  The  trustee  then  threatens  to  pay  the  money  in- 
to Court,  which,  however,  is  not  done,  and  the  present  bill 
is  filed  I  quite  feel  the  unpleasant  position  in  which  atrns- 
tee  is  left,  in  not  having  in  his  hands  full  evidence  of  the 
appointment  of  new  trustees;  and  I  know  the  request  for  a 
duplicate  has  been  often  made  by  conveyancers,  but  I  do 
not  know  of  any  case  where  it  has  been  given.  The  parties 
who  are  appointed  have  a  right  to  call  on  the  old  trustee  to 
act  on  the  deed  of  appointment ;  and  the  latter,  on  a  dear  ti- 
tle being  shewn,  cannot  refuse  to  pay  over  the  money  on  the 
ground  that  he  is  not  furnished  with  the  deed.  If  it  were 
a  case  at  law — against  the  trustee, — a  case  of  ejectment  for 
instance,  there  could  not  be  a  moment's  doubt  that  the 
t^laintifb  must  succeed.  In  this  Court  a  trustee  is  held  en- 
titled to  reasonable  protection.  He  has  a  right  to  have  an 
examined  copy,  and  that  he  took  in  the  present  casa  If 
the  retiring  trustee  requiring  for  his  own  satisfaction  more 
than  is  his  strict  rights  had  asked  for  a  duplicate  of 
the  4eed  at  his  own  expense,  the  Court  might  have  thought 
it  a  reasonable  request,  and,  od  the  question  of  costs,  have 
considered  that  so  reasonable  a  request,  made  before  the 
bill  was  filed,  should  have  been  complied  with.  In  the  cir- 
cumstances of  the  present  case,  the  Defendant  has  placed 
himself  in  the  position  of  having  a  bill  filed  against  him,  hy 
making  demands  upon  which  he  was  not  entitled  to  insist 


In  the  direction  to  tax  the  costs,  the  Defendant  was  not 
allowed  the  costs  of  the  suit,  or  of  the  correspondence  as  to 
the  attested  copy  or  duplicate  instrument^  or  of  the  opnion 
of  counsel  relating  thereto. 
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SIR  HORACE  ST.  PAUL  v.   THE  BIRMINGHAM,    Jnly  13M. 
WOLVERHAMPTON.    AND    STOURrVALLEY 
RAILWAY  COMPANY. 


A 


SPECIAL  CASK— The  Act  inoorporating  the  D&-  A  landowner 
fendantS)  enabled  them  to  make  a  railway  over  oertaia  land  to  a 
lands  in  the  parish  of  Tipton,  belonging  to  the  Plaintiff;  JSTidSi 
and  tie  Lands  Companies  and  Railways  Clauses  Consolida-  Company,  re- 
tion  Act,  1848,  were  in  the  usual  form,  by  reference,  made  diatepoBaes- 
part  of  such  Act  In  March,  1860,  the  agents  of  the  off^  toTe- 
Plaintiff  and  of  the  Defendants  signed  a  contract^  which  JSJ^^o^^^'Jn 

was  as  follows  :^-  ^  certain  bank 

in  the  joint 

"The  Company  are  to  pay  for  2a.  Ir.  12p.  di  freehol4  ^dwld'aie 
land,  and  for  two  dwelling-houses,  and  compensation  for  JJ**q°*"°^ 
the   loss  of  two  coal  pits,  and  for  the  cost  of   remov-  pending  the 
ing  and  rebuilding  casting-houses,  dressing-shops,  stores,  of^etitle?^ 
wheelwrights'  shops,  and  for  all  other  loss  and  inconveni-  ^^n^dtothe 
ence  occasioned  to  Sir  Horace  St  Pa/ul's  property,  by  deposit  being 

made,  buw  in  a 

reason  of  the  Company's  works,  which  are  to  be  executed  different  bank, 
according  to  the  altered  section,  the  sum  of  4,0692.,  but  JS^^^J^ 
this  sum  is  exclusive  of  tenants'  compensation.  The  whole  J^®'^^  ^  P^^ 
of  the  property  is  in  the  occupation  of  tenants  holding  terest  fromthe 

,         r^,         rr  rt       Tk         19  time  pOOSeB* 

firom  year  to  year,  or  m  Sir  Horace  St  Paul  a  own  oo-  non^^ven. 

inglymade,^ 
and  possesatcm 

On  the  15th  of  May  the  Company's  solicitor  waited  taken  by  the 
upon  the  Plaintiff's  solicitor,  and  asked  for  permission  to  fo^Seoon- 
take  possession  of  the  land,  and  offered   to   deposit  the  ^^I'JJ^j^ 
purchase  money  temporarily  in  joint  names  in  the  bank  of  bankers  with 
the  Birmingham  Town  Jt  District  Baiikvng  Company,  ney  stood,  be- 
(the  Defendants'  bankers,)  pending  the  investigation  of  the  ^S^wdmost 

'  of  it  was  lost: 
Held,  that  the  loss  must  be  borne  by  the  vendor,  the  deposit  haviqg  been  made  and  ao- 
oepked  as  payment^  and  not  merely  as  secority. 

x2 
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185a        title  and  completion  of  the  conveyance;  but  the  Flaintiff'B 

gji(  solicitor  proposed,  that,  subject  to  the  approval  of  the 

H.  St.  Paul    Plaintiff's  land  agent,  the  Company  should  deposit  the 

THiBiRMnro-    amount  in  Messrs.  Ruffords  Jk  Wragge's  Bank.    No  de- 

BAXFTON,  k    fii^te  arrangement  was  made  at  this  interview,  bat  the 

JLuLwI^Co!^  Plaintiff's   solicitor  promised   to  conununicate  with  the 

Plaintiff  on  the  subject    On  the  28th  of  May,  1850,  the 

Defendants'  solicitor  wrote  to  the  Plaintiff's  solicitor  as 
follows  :— 

**  We  are  waiting  to  hear  from  you  as  to  the  proposed 
investment  of  the  purchase  money  pending  completion  of 
the  conveyance.  May  we  give  the  contractor  possession? 
it  is  much  wanted/' 

The  words,  "  proposed  investment"  in  this  letter,  referred 
to  the  said  proposal  made  orally  on  the  15th  of  May  pre- 
ceding. On  the  1st  of  June  the  Defendants'  solicitor  wrote 
io  the  Plaintiff's  solicitor,  as  follows  :— 

"  I  expect  to  have  the  cheque  for  Sir  Horace's  purchase 
money  on  Monday.  May  I  then,  on  setting  it  apart,  give 
the  contractor  possession,  being  personally  responsible  for 
the  making  of  the  investment  when  you  are  prepared.  I 
am  afraid  of  getting  blamed  if  there  be  further  delay.  A 
line  by  return," 

To  this  the  Plaintiff's  solicitor  returned  the  following 
reply  :— 

«  4th  June,  1850, 

"  Upon  your  client's  purchase  money  being  deposited  in 
the  bank  of  Messrs.  Rufford  it  Wragge,  in  the  joint 
names  of  Sir  Horace  St  Paul  and  the  Chairman  of  your 
Company,  and  on  receiving  your  undertaking  that  the 
purchase  be  completed  with  as  little  delay  as  possible, 
and  that  your  clients  will  pay  Sir  Horace  5L  per  cen^ 
interest  on  his  purchase  money  from  the  time  of  entiy 
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until  completion  of  the  purchase,  we  will  consent^  on  behalf 

of  Sir  Horace  St  Paul,  to  your  Company's  contractor  ""snT 

having  immediate  possession  of  the  land,  &c.,  at  Tipton  ^'  ^'  ^^^^ 

which  they  have  agreed  for.    We  must  require  jou,  before  Tex  Bibmivo- 

taking    possession,    to  arrange  with    Messra    Dedey    Sf  hajipton.&' 

Thomas,  who  now  occupy  the  property,  and  whose  consent  ^SjlwIt  CoJ 
is  necessary  to  be  obtained  by  your  clients/' 


StaiemenL 


The  letter  of  the  4th  of  June  was  not  replied  to;  but  on 
the  3rd  of  July,  1850,  the  solicitor  of  the  Company  depo- 
sited 4,0002.  in  the  bank  of  Messis.  Rufforda  Jk  Wragge, 
(who  were  the  bankers  of  the  Plaintiff  and  not  of  the  Com- 
pany,) in  the  joint  names  of  Sir  Horace  St.  Paul  and  Mr. 
Letawra,  the  Chairman  of  the  Company,  and  on  the  4th  of 
July  the  Defendants'  solicitor  produced  to  the  Plaintiff's 
solicitor  the  deposit  note  for  the  4,000Z. ;  and  on  the  same 
day  the  Company  by  their  contractors,  with  the  consent  of 
Messr&  Dedey  A  Thomas,  whose  claim  had  been  satisfied, 
entered  into  possession  of  the  property,  and  continued  to  re- 
tain such  possession.  The  possession,  in  fact^  was  taken 
by  the  Company  about  two  days  before  the  deposit  was 
made;  and  the  Plaintiff's  solicitors,  having  required  the  Com- 
pany to  quit  possession,  withdrew  the  notice  to  that  effect 
on  such  production  of  the  deposit  note. 

Before  any  conveyance  had  been  executed  by  the  Plain- 
tiff to  the  Defendants,  Messrs.  Rufforda  &  Wragge  became 
bankrupts ;  and  the  case  stated  that  their  estate  would  pay 
a  dividend  of  about  48.  in  the  poimd  only ;  and  the  question 
was,  whether  the  loss  sustained  in  respect  of  the  4,0002. 
should  be  borne  by  Sir  Horace  St  Paul,  or  by  the  Com- 
pany, or  by  both,  and  if  by  both,  in  what  proportions. 


Mr.  Rolt  and  Mr.  G.  L,  Russell  for  the  Plaintiff: —  Argumtnt* 

The  question  is,  whether  the  deposit  of  the  money  in  the 


JLtgwiMHtt 
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1853:        bank  of  Ruffords  A  Wragge  was  by  way  of  security  or  atf 
g^  payment    It  was  clearly  as  security  only.    The  Company 

B.  St.  Paui     substituted  for  their  own  convenience  that  mode  of  security, 
Thi  BiRimra'   instead  of  adopting  that  which,  in  such  cases,  is  pointed  out 
HAMPTON,  ft    by  the  85th  section  of  the  Lands  Clauses  Consolidation 
^]S?lwItCoJ  Act  (a).    The  only  peculiarity  in  the  case  is,  that,  when  ihe 
proposal  of  a  deposit  is  spoken  of,  the  Plaintiff  suggests  a 
particular  place  of  deposit,  to  which  the  Defendants'  solici- 
tor might  have  objected,  if  he  had  any  doubt  of  the  stability 
of  that  particular  bank,  but  to  which  he  made  no  objection. 
It  must  be  observed,  that  the  whole  transaction  as  to  the 
deposit  forms  no  part  of  the  original  contract,  but  is  in 
truth  a  variation  of  or  addition  to  the  terms  of  the  contract, 
not  sought  for  or  desired  by  the  Plaintiff,  but  adopted  by 
the  Company  purely  for  their  own  benefit  and  convenience: 
Qui  sentit  commodum  sentire  debet  damnum.     The  Plain- 
tiff had  nothing  to  gain  by  the  deposit,  and,  in  stipulating 
for  the  interest  to  be  paid  by  the  Company,  shews  that  his 
solicitor  did  not  adopt  the  deposit  as  an  investment,  or  look 
to  the  bankers  as  his  creditors,  or  to  the  money  as  his  own. 
Whatever  interest  the  bankers  had  paid  on  the  amount  of 
the  deposit  would  have  been  payable  to  the  Company,  not 
to  the  Plaintiff,  for  the  Plaintiff  would  receive  his  interest 
from  the  Company  at  51.  per  cent  in  any  event     The  de- 
posit was  not  made  as  the  price  of  the  land,  but  as  the  price 
of  the  accommodation  of  having  immediate  possession ;  and 
it  is  not  undeserving  of  remark  that  the  money  paid  into 
the  bank  was  not  the  entire  purchase  money  of  4,069!.,  as 
must  have  been  the  case  if  it  had  been  intended  as  pay- 
ment to  the  vendor:   Roberta  v.  Ma88ey{b),  AcUmd  v. 
Oaiaford  (c). 

The  Solicitor-Oeneral,  Mr.  Craig,  Mr.  Hedge,  and  Mr. 
Lamiert  for  the  Company. 

(a)  8  &  9  Vict  a  18.        (6)  13  Ves.  56L       (c)  S  Mad.  28. 
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The  vendor  of  Uie  estate  is,  from  the  time  of  his  oon«;^ 
tracts  considered  as  a  trustee  for  the  purchaser,  and  the 
vendee^  as  to  the  money,  a  trustee  for  the  vendor:  Oreen  v. 
Smith  (a),  PcUexfen  v.  Moore  (6). 


1853. 


Sib 
H.  St.  Paul 
«. 
The  payment  of  pur«  TftaBiBimwi- 

chase  money  mto  court  is  payment  to  the  vendor,  ana  the    hamfton,  a 

only  qualification  of  the  vendor's  right  to  the  money  is,  that    n^^  atCo.* 


it  cannot  be  interfered  with  except  upon  notice  to  the  pur- 
chaser. [YiCA-CHANCELLO&^-The  payment  into  court 
stops  the  nmning  of  interest  Here  you  are  to  pay  inter- 
est] That  is  by  special  agreement;  and  such  a  stipulation 
shews  that  the  payment  was  not  by  way  of  investment  as  a 
security,  but  that  the  vendor  considered  this  to  be  such  a  pay- 
ment to  himsd^  that^  unless  he  stipulated  for  interest^  ncme 
would  run.  The  cases  of  Bwnxmghes  v.  Brovme  (c),  S7n4ih 
V.  Ja4>kaon{d),  and  Doyley  v.  The  Counteea  of  Fowi8(e), 
are  cases  of  the  application  of  the  common  rule,  which,  as 
between  vendor  and  purchaser,  in  such  cases  throws  the 
risk  on  the  vendor.  If  the  deposit  in  this  case  be  not  pro 
tanto  payment,  the  deposit  paid  to  an  auctioneer  is  not  a 
payment  in  respect  of  the  purchase  money ;  but  that  deposit 
is  always  taken,  on  the  completion  of  the  purchase,  as  a 
part  payment  of  the  purchase  money.  The  85th  section  of 
the  Lands  Clauses  Consolidation  Act  has  no  application  to 
the  circumstances  of  this  casa  It  relates  only  to  cases  of 
ex  parte  payments  mto  court  where  there  is  no  special  con^ 
tracts  as  existed  in  this  case. 


Vice-chancellor  : — 

The  case  must  depend  entirely  upon  the  correspondence, 
and  the  exact  nature  of  the  contract  entered  into  between 
the  parties.    The  first  point  put  by  the  Solicitor-General, 


(a)  1  Aik.  572,  573. 
(6)  3  Atk  272,  273. 
(c)  9  Hare,  009. 


(d)  1  M»d.  618,  620. 
W  2Bro.C.C.33. 


Judgment, 
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1853.        id  one  in  which  I  cannot  at  all  acquiesce.    Hie  way  in  wluch 

gJij  he  first  put  the  case  was  this,  that  inasmuch  as  when  aeon- 

H.  St.  Paul   ^jj^ct  has  been  entered  into  on  the  behalf  of  two  parties, 

Thb  BiBMnfo-   the  one  to  buy  and  the  other  to  sell,  the  estate,  which  fonns 

the  subject  of  the  contract^  becomes  from  that  moment  the 


Bailwat  Ck>. 


HAMFTON,  ft 

^^wlr^  property  of  the  purchaser,  and  he  is  liable  to  all  the  inci- 
dents or  accidents  that  may  happen  to  the  property;  so,  on 
the  other  hand,  the  money  becomes  from  that  instant  the 
properly  of  the  vendor,  ai^d  he  is  liable  to  all  the  accidents 
which  may  occur  to  it  In  truth,  that  view  of  the  question 
does  not  in  any  way  assist  the  Court  in  arriving  at  a  deci- 
sion in  this  particular  case;  for  although,  when  the  contract 
is  completed,  the  rights  of  the  parties  are  ascertained  from 
the  moment  it  was  entered  into  to  be  such  as  are  stated  by 
the  Solicitor-Qeneral,  yet,  imtil  the  money  is  paid,  so  long 
as  it  remains  in  the  undistinguished  mass  in  the  pocket  of 
the  purchaser,  it  is  impossible  to  say  it  is  not  the  purchaser's 
money.  In  Roberts  v.  Ma8sey(a),  Sir  WiUicvm  Orwni 
holds  clearly,  that,  even  setting  the  money  apart  with  notice 
to  the  vendor,  does  not  throw  any  liability  upon  the  latter, 
or  oblige  him  so  much  as  to  intimate  his  dissent  from  that 
course,  in  case  he  does  not  either  expressly  or  implicitly 
assent  to  it  I  do  not  think,  therefore,  that  reference  to 
this  principle  very  much  advances  the  consideration  of  this 
casa  The  real  point  now  to  be  decided  is,  whether,  under 
the  correspondence  which  has  4Aken  place,  there  has  been 
a  payment  of  the  purchase  money  on  the^)art  of  the  pur- 
chaser assented  to  by  the  vendor  ?  For  that  purpose  the 
case  of  Burroughs  v.  Browne  (6)  is  of  some  importance; 
and,  as  in  that  case,  it  is  necessary  to  look  at  the  position 
of  the  parties,  and  at  the  exact  words  of  the  letters  which 
have  passed,  in  order  to  arrive  at  a  conclusion. 


The  original  contract  was,  that  the  vendor  was  to  sell,  for 
(a)  13  Ves.  661.  (6)  9  Hare,  609. 
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the  price  of  40691.,  certain  property,  which  the  Company         1853. 
were  to  buy.    Nothing  was  said  as  to  the  time  of  the  com-  gi^ 

pletion  of  the  contract;  and  under  that  form  of  contract,  if    ^'  ^^^^^ 
there  had  been  tardiness  on  the  part  of  the  Company,  the  Thk  i^Mnro- 
vendor  might  have  filed  his  bill  to  have  it  completed;  but^    hampton,  ft 
until  its  actual  completion,  the  Company  were  not  bound  to  R^^wA/ca 
take  possession  or  to  pay  the  purchase  money.    However,     j^Zj^^ 
they  want  to  obtain  possession,  and  then  a  new  state  of 
things  occurs.    They  cannot  take  possession  without  the 
assent  of  the  vendor,  and  although  they  have  a  contract,  a 
new  arrangement  and  a  new  term  of  agreement  must  be 
come  to  before  that  can  be  done.    The  Company  say,  that 
strictly  speaking,  under  any  circumstances,  the  parties  taking 
possession  are  bound,  by  the  law  of  this  Courts  to  pay  the 
purchase  money;  they  cannot  take  the  estate  and  retain 
the  purchase  money  toa  The  Company  however  did  not  say 
that  they  wished  to  take  possession  and  to  pay  the  purchase 
money  and  waive  any  question  as  to  the  title.    They  said, 
in  effect,  that  they  did  not  wish  to  do  either  of  the  two  latter 
things ;  they  wished  to  take  possession  and  at  the  same  time 
to  reserve  the  power  of  investigating  the  title,  whilst  the  pur- 
diase  money  should  be  handed  over.    The  Company's  agent 
proposes  to  deposit  the  purchase  money  temporarily  in  cer- 
tain joint  names  with  the  BvrravngTumiBa/akmg  Company, 
pending  the  investigation  of  title  and  the  completion  of  the 
conveyance;  and  the  other  side  say  their  proposition  is,  to 
make  the  deposit  in  Messrs.  Rufforda  if  Wrdgge'a  Bank 
There  is  no  written  paper  expressing  the  terms  of  this  first 
proposal  on  either  side;  but  it  is  admitted  that  the  proposal 
was,  not  to  pay,  but  to  deposit  the  money  in  some  place  to 
be  agreed  upon,  in  the  names  of  the  two  parties.    About  a 
fortnight  later,  the  Company's  agents  wrote  thus  : — "  We 
are  waiting  to  hear  £rom  you  as  to  the  proposed  invest- 
ment of  the  purchase  money  pending  the  completion  of  the 
conveyance."  Then  comes  the  letter  ofthe  1st  June,  in  which 
the  Company's  agent  says,  **  I  expect  to  have  the  cheque  for 
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18J^        Sir  Horace^e  purchase  momej  on  Monday.    May  I  then,  on 

Sis         Betting  it  apart,  give  the  oontracior  poBseasion,  being  permn- 

H.  Sf^PAUL    ijiy  responaible  for  making  the  investment  when  you  are 

THBBiBicnia-  prepared.'*  On  the  4th,  the  vendor's  agent  answers, — ^"Upon 
BAMPTOK,  k    y«ur  client  s  purchase  money  being  deposited  in  the  bank 

SjLWi^^'T  ^^  Rufforda  and  Wroffge,  in  the  joint  names  of  Sir  Horaee 
8t  Pa/uX  and  the  Chairman  of  your  Company,  and  on  re- 
ceiving your  undertaking  that  the  purchase  shall  be  com* 
pleted  with  as  little  delay  as  possible,  and  that  your  client 
will  pay  Sir  Horace  62.  per  cent  on  his  purchase  money  fiom 
the  time  of  entry  until  completion  of  the  purchase,''  they 
will  consent  to  immediate  possession  beix^  taken.  Kow,  if 
the  investment  mentioned  in  these  letters  of  the  1st  and  4th 
of  June^  instead  of  payment  into  a  bank,  had  been,  as  in  the 
case  of  Bwrroughee  v.  Browne^  an  investment  in  stock,  I 
should  have  had  no  doubt  that  it  was  an  investment  of  the 
purchase  money  not  made  speculatively  on  the  responsibility 
of  the  purchaser,  but  set  apart  with  the  consent  of  Sir 
Horace  8t  PwiiL  Instead  of  such  an  investment^  how* 
ever,  the  payment  assented  to  and  made  is  a  payment  into 
a  bank.  Mr.  RoU,  in  his  reply,  commented  on  the  temi 
introduced  on  behalf  of  the  purchaser,  that  interest  should 
notwithstanding  be  paid.  There  is  no  statement  as  to 
whether  the  bank  were  to  allow  any  interest  on  the  fund 
deposited ;  if  none  were  to  be  allowed,  the  stipulation  as  to 
interest  was  necessaty  on  behalf  of  the  vendor,  the  pur* 
chasers  having  possession  of  the  land  ;  and  so  also  it  might 
have  been  if  the  bank  should  allow  interest^  as  that  in* 
terest  might  be  less  than  52^  per  cent  The  vendor's  agent 
might  therefore  reasonably  add  the  term,  that  he  would 
require  interest  from  the  time  of  the  entry  of  the  pur- 
chasers into  possession,  when  his  receipt  of  rents  from  the 
land  would  necessarily  cease.  In  this  naanner  the  purchase 
money  is  dealt  with,  and  possession  of  the  land  is  ob* 
tained 
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Upon  these  facts  I  ask  myself  this  question,— suppose  an        1853. 
action  had  been  brought  by  Sir  Horace  St  Pavl  for  the      ^*s^"^ 
money>  looking  to  the  whole  of  the  letters,  would  it  be  pos-    ^'  ^''-  ^^^^ 
sible  to  say,  that  the  purchaser  could  not  plead  accord  and  Tn  Birmivo- 
satisfiEMtion,  except  as  to  the  692.  remaining  unpaid  ?    In    RAiiPToir,  ft 
the  correspondence  the  money  is  all  through  dealt  with  ajs  juilwatCoT 
purdiase  money,  and  as  purchase  money  it  was  deposited.     j^^^^ZL^^ 

I  nm  of  opinion,  that  accord  and  satisfieiction  to  that  ex* 
tent  would  have,  been  a  good  plea.  It  does  not  seem  to 
me  possible  to  adopt  the  only  other  alternative,  that  it  was 
merely  intended  as  a  security.  The  proposal  was  no  doubt 
for  the  benefit  of  the  Company  ;  but  I  cannot  notice  the 
speculations  on  either  side  as  to  the  cause  of  the  losa  If 
the  Company  had  not  required  to  take  possession  before  the 
purcliase  was  completed,  no  doubt  it  would  not  have  occur- 
red; neither  would  it  have  occurred  if  the  Plaintiff's  agent 
had  acquiesced  in  the  deposit  being  made  in  the  bank  sug- 
gested on  the  part  of  the  Defendanta  The  proposal  being, 
as  I  have  said,  for  the  benefit  of  the  Company,  the  Plaintiff 
might  have  been  advised  to  say,  I  do  not  want  the  money 
paid  down :  take  your  own  course  and  I  shall  take  mine ; 
you  must  wait  until  I  give  you  the  conveyance :  or  he  might 
have  answered,  "  I  shall  insert  the  stipulation  that  it  shall 
not  be  at  my  risk ;"  he  did  not,  however,  do  so.  He  only 
said,  *'You  shall  have  possession,  paying  your  purchase 
money  into  the  bank,  and  paying  me  51.  per  cent  interest.'' 
I  should  have  to  get  rid  of  every  word  in  the  letters  and 
correspondence,  if  I  were  to  treat  this  as  otherwise  than  an 
actual  parting  with  the  purchase  money ;  and  the  moment 
you  ascertain  that  it  is  purchase  money,  it  follows  that  it  is 
the  property  of  the  vendor  and  is  held  at  his  risk.  The 
only  question  I  havfe  had  to  trace  through  the  evidence  is, 
whether,  in  point  of  fact»  the  vendor  consented  to  the  par- 
ticular manner  in  which  his  purchase  money  should  be 
appropriated  and  set  apart ;  and  it  being  so  paid  with  his 
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1853^      Ireland,  and  he  (in  company  with  his  said  wife)  joined  his 
said  regiment  in  Irdand,  in  the  said  month  of  March, 
1849  ;  and  he  in  company  with  his  said  wife  remained  in 
her  Majesty's  service  and  in  attendance  on  his  said  regiment 
in  Ireland  continuously  from  March,  1849,  to  June,  1851 ; 
that  the  said  Robert  Marshall  Allen  and  his  said  wife 
respectively  are  natural  bom  BrUiah  subjects,  and  their 
ordinary  residence  and  permanent  domicile  have  always 
been  and  now  are  in  England;  and  the  said  Ca/roline  Alien 
was  never  out  of  England  before  her  said  marriage ;  and 
the  said  Robert  MarehaU  Allen  has  never  been  out  of 
England  except  while  in  attendance  on  his  regiment  and 
in  her  Majesty's  service,  and  in  the  discharge  of  his  duty  as 
an  army  surgeon.     And  since  her  said  marriage  the  said 
Ca/roUne  AUen  has  from  time  to  time  accompanied  her 
said  husband  wheresoever  his  regiment  might  be  quartered, 
and  was  temporarily  absent  with  him  in  IreUmd  on  the 
said  11th  of  October,  1850,  and  has  never  been  out  of 
England  except  while  accompanying  her  said  husband 
when  on  duty  in  her  Majesty's  service  as  aforesaid.    That 
when  the  said  Jfary  Orasff,  Caroline  Allen,  and  Ann 
Newhy  Park  so  discontinued  housekeeping  in  QrafUm- 
street  aforesaid,  in  the  autumn  of  the  year  1843,  the  said 
Ann  Newby  Park  went  to  reside  in  the  country,  and  the 
said  Mary  Oraeff  went  to  reside  in  lodgings  in  London, 
where  she  resided  until  October,  1844,  when  she  went  on  a 
visit  to  Paris,  where  she  remained  until  June,,  1846,  when 
she  returned  to  England  and  went  to  reside  in  lodgings, 
where  she  remained  until  August,  1845,  when  she  went  on 
a  visit  to  OerTnany,  where  she  remained  a  month ;  and  in 
September,  1845,  she  returned  to  England  ;  and  from  that 
time  up  to  her  marriage,  which  took  place  in  the  month  of 
October,  1846,  she  resided  in  England  in  lodgings,  and  was 
on  visits  to  friends  in  various  parts  of  England  ;  and  that 
she  married  John  George  Graeff  on  the  20th  of  October, 
1846 ;  and  that  previously  thereto  he  took  an  assignment  of 
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the  lease  of  a  house  No.  31,  Bemera'Street,  Oxfordrstreet^ 
for  the  remainder  of  a  term  therein,  and  commenced 
altering  and  furnishing  the  same  with  a  view  to  the  ocou- 
pation  thereof  by  him  and  his  said  wife;  and  immediately  on 
their  said  marriage,  and  while  the  said  alterations  were  going 
on,  they  went  to  reside  a  short  time  at  Brighton;  and  that 
while  they  were  there  and  on  the  5th  day  of  November, 
1846.  he  died;  and  that  they  never  lived  in  the  said  house ; 
but  in  consequence  of  his  death  she  underlet  the  said  house 
in  Bemerastreet  at  the  same  rent  and  went  to  reside  in 
lodgings,  but  she  retained  furniture  and  plate,  which  are  of 
the  value  of  2502.,  and  are  now  in  the  house  No.  8,  Qv^en 
Anr^^reet,  Oa/vencUah-squaref  and  elsewhere  in  London; 
and  that  from  the  time  of  her  said  husband's  death  up  to 
the  13th  day  of  June,  1850,  she  remained  in  the  said 
lodgings  in  Queen  Ann-street  aforesaid,  and  on  that  day 
she  went  on  a  visit  to  her  said  sister  the  said  Caroline 
Allen  and  her  husband  in  IreUmd,  where  she  remained 
till  the  12th  day  of  November,  1850,  the  said  Robert 
Marshall  AUen  during  all  the  said  period  being  in  Ireland 
with  his  said  wife,  on  duty  with  his  said  regiment  in  her 
Majesty's  service ;  and  the  said  Mary  QraeffyrsA  never  out 
of  England  before  her  said  visit  to  France  in  1844,  and  is 
a  natural  bom  British  subject,  and  always  has  been  and  is 
now  domiciled  in  EngUmd;  that,  before  she  went  on  a  visit 
to  Irdamd  and  up  to  that  time,  the  said  Mary  Oraeff 
lodged  at  the  said  house  No.  8,  Queen  An/nrstreet,  Caveih' 
dish-square^  with  a  Mrs.  Duff;  and  when  she  so  went  to 
Irda/ihd  she  left  a  bookcase  and  some  books  and  other 
articles  in  the  care  of  the  said  Mrs.  Duff,  and  gave  as  her 
reason  for  her  so  doing  that  she  had  no  other  place  to  put 
them  in ;  and  they  have  ever  since  been  and  now  remain 
there.  That,  on  her  return  to  England  on  the  12th  day  of 
November,  1850,  the  said  Mary  Oraeff  went  to  reside  at 
lodgings  at  No.  14,  Bedfordrsquare,  where  she  has  ever 
since,  with  the  exception  of  occasional  visits  to  friends  and 
VOL.  XI.  Y  H.  w. 
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acquaintances,  resided  and  now  resides,  and  where  she  has 
always  since  kept  the  greater  part  of  her  wearing  apparel 
and  other  things,  and  where  she  has  since  had  and  has  her 
only  home.  That  the  said  testatrix  had  two  nieces,  Mary 
Alder  son  and  Alice  Dodgaon,  who  are  sisters.  And  the 
said  Mai^  Alder  eon,  in  the  year  1830,  married  William 
Alderson,  and  went  to  reside  with  him  permanently  in  the 
United  States  of  America.  And  for  some  years  before  the 
said  year  1830,  the  said  Alice  Dodgson  resided  with  the 
said  testatrix ;  but  in  that  or  the  following  year,  the  said 
Alice  Dodgson  went  to  reside  in  America  with  the  said 
Mary  Alder  eon;  and  they  so  resided  there  on  the  24'th  day 
of  May,  1847,  (the  date  of  the  testatrix's  will),  and  from 
thenceforth  down  to  and  ever  since  the  death  of  the  said 
testatrix  were,  and  have  been,  permanently  resident  in  the 
United  States  of  America. 


The  questions  submitte<I  to  the  Court  were,  first,  whether 
Mai^  Qraeff,  Caroline  Marshall  Allen,  Mary  AlderaoUy 
and  Alice  Dodgson,  or  any  of  them,  were  excluded  fix)m  the 
benefit  of  the  bequest  as  not  being  or  living  in  England 
within  the  terms  of  the  will ;  and  secondly,  whether  the 
especial  mention  of  the  great  niece  Jaaie  Gray  and  the 
children  of  Margaret  Wells,  entitled  them  to  a  greater  or 
other  share  of  the  residuary  estate  than  that  which  was 
given  to  the  children  of  deceased  nephews  and  nieces  de- 
scribed generally,  without  such  special  reference. 


Arffwntm.         Mr.  B.  Chapman  for  the  trustees. 

Mr.  Hardy  for  Mary  Oraeff  and  Caroline  Marshall 
Allen, 


Mr.  Rasch,  for  Jane  Gray,  claimed  a  share  as  given  to 
her  specifically  in  addition  to  the  share  she  would  take  under 
the  general  description  as  the  child  of  a  deceased  nephew. 
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Mr.  Tennant,  for  the  children  of  the  deceased  niece  Mar-        1853. 
garet  Wells,  claimed  likewise  an  additional  shara  Woods 

V, 
TOWKLKT. 

Mr.  Bagshawe  for  the  other  nephews  and  nieces  and         

children  of  deceased  nephews  and  nieces. 

The  cases  cited  were  Warrington  v.  Warrington  (a), 
Say  V.  Creed  (6),  and  Oordon  v.  Whieldon  (c). 


The  VICE^-CHANCELLOR,  on  the  first  question,  said  he  had  Judffment, 
no  donbt^  that,  if  a  legacy  had  been  given  to  a  person,  with 
a  condition  expressed  that  he  should  be  "  living  in  Suffolk," 
and  his  abode  had  been  in  that  county,  but  he  had  been  at 
the  time  taking  a  drive,  or  making  an  excursion  in  the 
county  of  Norfolk,  the  latter  circumstance  would  not  have 
deprived  him  of  the  benefit  of  the  legacy.  The  testatrix 
had  varied  the  words  from  being  in  England  to  living  in 
Englamd,  but  there  was  no  reason  to  suppose  that  she  did 
not  mean  the  same  thing  by  the  different  expressions. 
The  words  were  used  rather  in  apposition  than  in  opposition. 
He  was  of  opinion  that  the  residence  of  one  of  the  nieces 
in  Ireland,  and  the  visit  of  her  sister  to  that  place,  at  the 
time  of  the  death  of  the  testatrix,  did  not  exclude  them  from 
the  legacy.  There  were  two  nieces  who  had  at  the  date  of 
the  will  permanently  settled  in  America,  which  was  a  fact 
to  be  considered  in  the  construction  of  the  bequest.  The 
nieces  in  America  were  excluded.  With  regard  to  the 
second  question,  little  assistance  could  be  gathered  from 
authority.  The  safest  course  would  be  to  give  to  every 
word  its  literal  con.struction.  If  Jane  Gray  had  not  been 
mterposed,  the  testatrix  might  have  meant  no  more  than 
that  the  children  of  Margaret  Wells  were  to  take,  whether 

(a)  2  Hare,  64.         (6)  6  Hare,  580.  (c)  1 1  Beav.  170. 
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living  in  England  or  not  It  was,  however,  impossible  to 
imagine  any  reason  why  her  name  should  have  been  inter- 
posed, unless  it  were  intended  for  the  purpose  of  preferenoa 
It  was  something  analogous  to  the  case  of  a  gift  to  one  of 
a  class  by  name  for  life,  with  remainder  to  the  class,  in 
which  case  the  tenant  for  life  would  take  as  it  were  a  second 
interest  The  inclination  of  his  opinion  was,  that  the  testa- 
trix did  not  intend  to  give  a  double  interest  to  the  children 
of  Margaret  Wells;  but  a  diflferent  rule  of  construction 
could  not  be  applied  to  the  two  cases,  and  therefore  i£Jame 
Gray  took  a  larger  share,  the  same  must  be  attributed  to 
the  children  of  Ma/rgaret  WeUa.  The  only  way  of  avoiding 
this  eflfect  would  be  by  supposing  that  these  children  were 
not  included  in  the  class  described  as  children  of  such  of 
her  nephews  and  nieces  as  should  be  dead :  but  this  the 
Court  could  not  upon  any  principle  do. 


The  property  would  have  to  be  divided  into  eleven  shares, 
of  which  Jane  Gray  would  take  one.  and  also  a  share  of 
another,  as  one  of  the  class  of  children  of  a  deceased  nephew. 
In  the  same  way  the  children  of  Ma/rgaret  Wells  would 
take  among  them  two  of  such  shares. 
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JjY  a  settlement^  dated  the  24th  of  October,  1800,  a  sum  Where  trust 
of  3500^.  Consols  was  vested  in  three  tmstess,  upon  trust  getued'to'the 
to  pay,  apply,  and  dispose  of  the  interest*  dividends,  and  ««parate^««  of 
annual  proceeds  thereof,  as  and  when  the  same  should  from  woman  for  her 
thenceforth  become  due  and  payable  and  be  received,  unto  her  decease 
such  person  and  persons  only,  and  for  such  intents  and  "^^^^^^ 
purposes  only,  as  the  Plaintifl^  Elizabeth  (then  the  wife  of  ■■  ^^  ahould 

by  will  ap- 

Echvard  Taylor  Oamett),  should  from  time  to  time  dur-  pomt,  and,  in 

ing  her  life  (after  such  interest,  dividends,  and  annual  pro-  pointment,Xr 

ceeds  should  become  due  and  payable  or  applicable  and  'i®^  executors 

not  by  way  of  anticipation  thereof)   by  any  writing  or  trator8,-^he, 

writings  to  be  signed  by  her  hand  (notwithstanding  her  come  a  widow, 

then  present  or  any  future  coverture,  and  whether  she  tnmiferofthe 

might  be  sole  or  covert),  direct  or  appoint  of  or  concerning  ^"°*^  ^  J®*^ 

the  same,  and,  in  default  of  such  direction  and  appointment,  assignees, 

and  in  the  meantime  and  from  time  to  time  until  the  said  release  her 

Elizabeth  Gamett  should  make  any  such  direction  or  ap-  ^iltaienC^ 

pointment,  should  pay  such  interest,  dividends,  or  annual  ^j],*^'^** . 

proceeds,  or  so  much  ^hereof  whereof  or  concerning  which  was  abso- 

she  should  or  might  from  time  to  time  happen  not  to  make  to  the  ^t 

any  such  direction  or  appointment  as  aforesaid,  into  the  o^^'^*^® 

proper  hands  of  the  said  Elizabeth  Oarnett  to  and  for  her  made  accord- 
ingly. 
own  sole  and  separate  use,  exclusive  of  her  then  present  or 

any  future  husband,  who  was  not  to  intermeddle  therewith, 

nor  was  the  same  to  be  in  any  wise  subject  to  his  control, 

debts,  or  engagements;  but  the  receipts  and  discharges  of 

the  said  Elizabeth  Oarnett,  and  of  such  persons  as  she 

should  from  time  to  time  (in  manner  aforesaid)  direct  or 

appoint  to  receive  all  or  any  part  of  the  said  dividends, 

interest,  or  annual  proceeds,  should  be  good  and  effectual 

releases  and  discharges  for  such  sum  or  sums  of  money  as 
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1853,  &liouM  be  thereby  expressed  or  ackuowletlged  to  be  receiv- 
ed; and  from  and  after  tbe  decease  of  tbe  said  Elizab€ik 
Gavncti,  theo  upon  trust  to  stand  possessed  of  and  inter- 
ested in  the  said  capital  sum  of  S50QL  Consols,  and  tbe  in- 
terest, dividends,  or  annual  proceods  from  thenocforUi  to 
become  due  or  payable  in  respect  of  tbe  same,  in  trust  for 
and  for  the  benefit  of  &ucb  person  and  persons,  and  for 
such  intent^  and  pnrpoges  and  sul^ect  to,  with,  and  imder 
iuch  cbargeB,  couditluns,  provisoes,  and  restrictions^  and  hx 
such  manner  as  &ho  the  said  Elizabeth  Oarnett^  at  any  time 
or  times  duriiig  her  life,  by  her  last  wiU  and  testament  in 
writing,  or  any  writing  of  appointment  purporting  to  be  or 
in  tbe  nature  of  her  will,  or  any  codicil  thereto,  to  he  by 
her  aigr^ed  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses  (and  which  will  or  writing  of  appoint- 
ment in  nature  of  a  will,  notwithstanding  her  coverture^ 
she  w^as  thereby  empowered  to  make),  should  direct  or  ap- 
point of  or  concern ing  the  said  trust  premises>  or  any  part 
thereof;  and,  in  default  of  such  direction  or  appointment,  or 
in  case  any  such  dir*>ction  or  appointment  should  be  made, 
then  as  to  such  parts  thereof  as  to  wliicb  no  such  direction 
or  appointment  should  be  made,  or  which  should  not  be 
completely  disposed  of  m  aforesaid,  upon  trust  for  tbe 
executors  or  administrators  of  her  flie  said  Elizabeth  Gar- 
7iett,  and  should  pay,  assign,  and  transfer  tbe  same  accord- 
ingly. 

Edward  Tayh^v  Garnett,  tbe  first  huahand  of  the  Plain- 
tiff, dial  in  1802,  and  m  1810  the  Plaintiff  int^rmam^ 
with  Thonias  Page.  Thomae  Page  died  in  June,  1819, 
luaving  the  Plaintiff,  his  widow,  surviving. 

In  August,  1849,  the  Plaintiff  executed  an  appointment 
by  way  of  mortgage  of  the  said  sum  of  So 00/.  Consols  to 
Fniiice,  a  trustee,  to  secure  1013?.  and  intcTe^t  to  Elmnor 
PayntZi  and  300i,  and  interest  to  Murj/  Beck\ 
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The  claim  was  filed  by  the  Plaintiff  Elizabeth  Page,  the 
trustee  of  the  assignment  of  August,  1849,  and  one  of  the 
mortgagees  (the  other  being  a  Defendant),  against  James 
Saper,  the  last  survivor  of  the  trustees  appointed  under  the 
settlement  of  1800,  praying  a  declaration  that  the  Plaintiff, 
Elizabeth  Page,  was  under  and  by  virtue  of  that  settle- 
ment absolutely  entitled  to  the  said  sum  of  3500Z.  Consols, 
and  that  the  Defendant  Soper  might  be  directed,  by  sale  of 
so  much  thereof  as  might  be  necessary,  to  raise  and  pay 
the  said  mortgage  debts  of  1313Z.  and  interest,  and  the 
costs  of  all  parties  to  the  suit,  and  to  transfer  the  residue 
into  the  name  of  Elizabeth  Page, — the  Plaintiff  offering, 
previously  to  such  sale,  payment^  and  transfer,  to  release 
her  said  power  of  appointment 
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Statement, 


Mr.  RoU  and  Mr.  HawkiTia,  for  the  Plaintifi^  cited  HoUo- 
way  V.  Clarkson  (a),  where  the  power  was  to  appoint  by 
deed  or  will.  In  this  case  it  was  by  will  alone,  but  that 
did  not  render  the  power  less  capable  of  being  released. 
The  donee  of  the  power  applying  to  the  Court  as  effect- 
ually discharged  the  power  as  any  release  by  deed  could  do. 


Ai-gument, 


Mr.  Smythe  and  Mr.  Speed  for  the  several  Defendants. 


Vicb-Chancellob: — 

My  only  reason  for  deferring  ray  judgment,  was,  that  I 
had  a  recollection  of  a  case  in  which  a  gift  to  the  executors 
and  administrators  of  a  person  has  been  held  to  be  equiva- 
lent to  a  gift  to  the  next  of  kin  of  that  person.  The  case 
I  allude  to  is  that  of  Bvhner  v.  Jay{b).    But  that  case 


Judgment. 


(a)  2  Hare,  621. 


(6)  4  Sim.  48  ;  S.  C,  3  My.  &  K.  197. 
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has,  to  say  the  least,  been  disapproved  of  by  Lord  Cotten- 
ham,  who,  in  Dcmiel  v.  Dudley  (a),  says,  that  the  case  of 
Bvlmer  v.  Jay  **  stands  alone."  As  far  as  my  own  opinion 
JudanunL  ^^^^'  ^  ^*^®  ^^  doubt  upon  the  present  case;  bnt  I  do  not 
feel  myself  at  liberty,  sitting  here,  to  disregard  the  decidon 
of  Lord  Brougham,.  The  intention  of  the  parties  was  pro- 
bably the  other  way. 

[Mr.  RoU,  for  the  Plainti£F,  referred  to  the  case  of  DevdU 
V.  Dickens,  before  Sir  J.  Wigram,  V.C,  28th  June, 
1845  (&),  where  a  legacy  was  given  to  the  separate  use  of 
the  testator's  daughter  for  life,  and,  after  her  death,  upon 
trust  for  such  persons  as  she  should  by  will  appoint,  and,  in 
default  of  appointment,  in  trust  for  her  executors  and  ad- 
ministrators; and  it  was  held,  that  such  a  limitation  sub- 
stantially gave  the  entire  interest  in  the  property  to  the 
legatee,  his  Honour  observing,  that  he  had  in  previous 
cases  always  held  such  to  be  its  ^ect] 

Vicb-Chancellor. — I  think,  upon  the  wh(4e,thecaseof 
-  Devall  V.  Dickens  being  before  the  same  Judge  as  HcUo- 
way  V.  Cla/rkson,  whose  attention  was  called  to  the  point, 
and  the  authority  never  having  been  the  subject  of  appeal, 
I  may  follow  it,  and  make  the  order  which  is  asked  by  this 
claim. 

I  have  no  doubt  upon  the  question  myself;  and,  if  I  had 
decided  the  other  way,  it  would  have  been  solely  from  feel- 
ing myself  bound  by  authority. 

(a)  1  Phil.  1.  T.  (6)  Reported  9  Jur.  66a 
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ASPINALL  V.  THE  LONDON  AND  NORTH-        j^ 

WESTERN  RAILWAY  COMPANY.  2aJ<fc26<A. 

In  February,  1847,  D.  Sharp  and  E.  Welsh  entered  in-  Two  penona 
to  a  contract  with  the  Huddersfidd  and  Mcmchester  Rail-  ^^  a  Rail- 
way  Cconpany,  to  make  and  complete  a  certain  branch  line  ^l^^^^ 
diverging  therefirom,  and  to  maintiain  the  same  for  one  year ;  certain  works, 
and  the  company  thereby  agreed  to  pay  the  said  contractors^  prograw  had 
from  time  to  time,  the  sums  of  money  therein  mentioned,  re-  ^?^  ^^^ 
taining  10  per  cent,  as  a  guarantee  until  the  contract  should  works,  a  jadg- 

,   ^       r^  .  *.     1  1  ment  creditor 

be  completed.    The  execution   of  the  works  was  com-  of  one  of  the 
menced  and  proceeded  with  by  the  contractors  in  pursuance  ^^  |q  a!eca- 
of  the  contract,  until  the  22nd  of  April,  1848,  when  some  ^^i^^J^ 
arrangements  were  made  between  Sharp  and  Welsh,  the  vid  efTects, 
object  of  which  was  to  dissolve  the  partnership,  and  to  ad-  sheriff  sold 
mit  a  brother  of  Sha/rp  into  the  partnership  in  his  stead.  ^  thTo^er 
The  terms  of  the  arrangement  required  that  Wdsh  should  S?**"^'' 
account  for  the  monies  received  and  the  work  performed,  contractor  as- 
and  that   thereupon    notice    of   the    dissolution   should  torestof^he 
be  duly  inserted  in  the  London  Oaaette.    It  was  on  the  J^^^^^ 
evidence  made  a  question  whether  this  agreement  for  dis-  all  the  effects 

and  monies 
due  or  to  be- 
come due  in  respect  of  the  same,  to  a  third  person,  by  way  of  security,  with  power  for  such 
assignee  to  enter  on  the  works  and  take  possession  and  execute  the  contract.  The 
said  assignee  some  months  afterwards  took  possession  of  the  works  and  proceeded 
to  complete  them.  The  Company  had  notice  of  the  execution  and  mle  by  the 
sheriff  of  the  property  of.  one  contractor,  and  of  the  assignment  to  the  other,  and  by  the 
other  to  the  said  assignee,  and  they  allowed  the  works  to  be  continued  by  the  two  latter 
persons  respectively,  and  made  payments  to  them  on  account.  The  assignee  haying  (after 
the  insolvency  of  his  assignor)  filed  his  bill  against  the  Company  for  an  account  of  what 
was  due  from  them  in  respect  of  the  contract,  and  for  a  declaration  that  a  release  executed 
to  the  Company  by  the  contractor  whose  share  had  been  taken  and  assigned  by  the  sheriff, 
was  fraudulent: — Held,  That  the  seizure  in  execution  of  one  partner^s  share  of  the  plant  and 
effects  operated  as  a  dissolution  of  the  partnership, — That  the  subsequent  prosecution  of 
the  works  by  the  other  contractor,  or  his  assignee,  did  not  necessarily  involve  any  new 
contract  with  the  Company,  but  was  consistent  with  that  theretofore  made,— That  the  con- 
tractor, or  his  assignee,  who  without  objection  from  the  Company  prosecuted  the  works, 
could  sustain  a  suit  against  the  Company  for  payment  of  what  had  become  due  from  them 
in  respect  of  the  works  done  under  the  contract:  and,— That  a  release  executed  by  the 
partner  and  contractor  whose  share  of  the  partnership  effects  had  been  taken  in  execution, 
was  void  as  against  the  other  contractor  and  his  assignee. 
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1853.         solution  had  not  been  conditional  on  acts  to  be  done  by 
AspiNALL       Wdsh,  which  he  had  neglected ;  and  it  appeared  that  no 
notice  of  dissolution  was  inserted  in  the  Gazette.    On  the 
10th  of  May,  1848,  a  judgment  creditor  of  Sharp,  named 
Charleaworth,  issued  execution  against  him,  under  which 
possession  was  taken  of  the  effects  of  Sharp;  and  thereupon 
Welsh  gave  notice  to  the  company  that  the  partnership  be- 
tween himself  and  Sharp  had  been  dissolved,  on  the  pre- 
ceding 22nd  of  April,  by  mutual  consent,  that  the  sheriff 
was  in  possession  of  the  effects  of  Sharp,  and  that  payment 
by  the  company  of  all  monies  due  or  to  become  due  in  re- 
spect of  the  contract  should  be  made  to  him,  Welsh,  alone. 
Welsh  also  represented  to  the  company  his  position  in  con- 
sequence of  the  execution,  and  that  it  was  impossible  for 
the  works  to  go  on  unless  he  received  some  pecuniary 
assistance,  which  assistance  he  stated  that  the  Plaintiff,  As- 
pinall,  was  willing  to  give  him.     A  meeting  of  the  directors 
of  the  company  took  place  on  the  23rd  day  of  May,  at 
which  they  came  to  a  resolution  that  the  payments  in  respect 
of  the  contract  should  in  future  be  made  to  Welsh  alone,  if 
the  Plaintiff  should  execute  to  the  company  a  sufficient  in- 
demnity against  any  claim  by  or  through  Sharp.     On  the 
24th  of  May,  the  sheriff  executed  an  appointment  to  Wdsh 
of  all  the  undivided  moiety,  or  otlier  the  share,  rights  and 
interest  of  Sharp,  of  and  in  the  plant,  goods,  chattels,  and 
effects  belonging  jointly  to  Shaiy  and  Welsh  as  partners 
and  contractors  for  the  said  branch  railway.     By  an  inden- 
ture, dated  the  following  day  (the  26th  of  May,)  Welsh,  in 
consideration  of  the  sum  of  money  which  he  paid  to  the 
sheriff  having  been  advanced  to  him  by  the  Plaintiff,  and 
by  way  of  security  for  the  same,  assigned  to  the  Plaintiff 
the  plant,  goods,  chattels,  and  effects  in  or  about  the  said 
branch  railway  of  him  Welsh,  or  of  the  then  late  firm  of 
Sharp  &  Welsh,  and  all  his  and  their  interest  in  the  con- 
tract, and  the  full  benefit  and  advantage  thereof,  and  all  and 
every  sum  and  sums  of  money  then  due  or  thereafter  to 
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become  due  or  recoverable  by  virtue  thereof,  with  power         i853. 

for  the  PlaiDtiff  to  enter  upon  and  proceed  with  the  works .     ^spinIll 

in  default  of  payment  of  the  principal  sum  and  interest  as    „     ^' 

•^  •'  *  *^  The  London 

therein  mentioned.     On  the  2nd  of  June,  Wdsh  gave  no-     and  North 

tice  to  the  company  of  the  assignment  to  him  by  the  sheriff  railway  Co. 
of  Sharp's  interest  in  the  property,  and  stated  that  a  bond 
of  indemnity  against  any  claim  by  or  through  Sharp  was 
in  course  of  preparation.  A  bond  to  this  effect  was  on  the 
6th  of  June  executed  by  Charlesworih,  the  execution  cre- 
ditor, to  Wdsh. 

During,  and  after  these  transactions,  and,  as  it  appeared, 
from  the  22nd  of  April,  1848,  until  the  25th  of  August  fol- 
lowing, the  works  comprised  in  the  contract  were  carried  on 
by  Welsh  alone.  On  the  25th  of  August,  the  Plaintiff,  act- 
ing under  the  powers  contained  in  his  assignment  of  the 
25th  of  May,  took  possession  of  the  plant  and  effects  there- 
by assigned  to  him,  and  thenceforth  proceeded  with  the 
works  in  execution  of  the  contract,  giving  notice  at  the 
same  time  to  the  company  of  the  assignment  to  him,  and 
requiring  them  to  pay  to  him  all  monies  due  or  to  become 
due  to  Welsh  in  respect  of  the  contract. 

In  December,  1848,  Welsh  took  the  benefit  of  the  Acts 
for  the  relief  of  Insolvent  Debtors. 

The  estate  and  liabilities  of  the  Huddersfidd  and  Mavr- 
Chester  Railway  and  Canal  Company  became  by  Act  of 
Parliament  (a)  vested  in  the  London  and  North-Western 
Railway  Company,  and  the  contracts  entered  into  with  the 
former  were  made  valid  and  binding  for  and  against  the 
latter(6). 

The  Plaintiff  on  the  completion  of  the  works,  claimed 
(a)  10  &  11  Vict.  c.  159.  L.&P.  {b)  Sect.  4.    . 
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from  the  company  a  balance  of  74572. ;  and,  in  February, 
1850,  he  brought  an  action  against  them  in  the  names  of 
the  contractors  Sharp  and  Wdah,  to  recover  such  balance. 
The  Defendants,  the  company,  thereupon  settled  an  account 
with  Shcirp,  and  Sharp,  on  the  15th  of  February,  executed 
to  the  company  a  release  of  all  demands  in  respect  of  the 
contract. 


The  Plaintiff  then  filed  his  bill  against  the  company,  and 
against  Sharp  and  the  assignees  of  Welsh,  praying  a 
declaration  that  the  release  of  the  15th  of  February,  1850, 
so  executed  by  Sharp,  was  fraudulently  obtained  by  the 
company,  and  was  void  as  against  the  Plaintiff,  and  that 
the  same  might  be  decreed  to  be  delivered  up  to  be 
cancelled,  and  that  an  account  might  be  taken  of  the 
monies  remaining  due  and  unpaid  by  the  company  in 
respect  of  the  contract  of  Februaiy,  1847,  and  the  interest 
due  in  respect  of  the  same,  and  that  the  same  might  be 
decreed  to  be  paid  to  the  Plaintiff  as  mortgagee  in  posses- 
sion under  the  assignment  of  the  25th  of  May,  1848. 


Argument.         Mr.  RoU,   Mr.   Danid,   and  Mr.   Hvmiphry,   for  the 
Plamtiffi 

The  SoLicvtor-Oeneral,  Mr.  EVmsley,  and  Mr.  (?.  L. 
RusseU,  for  the  Lorulon  <fc  North-Western  Railway  Com- 
pany. 

On  behalf  of  the  Company,  it  was  contended  that  the 
contract  with  Sharp  and  Welsh  was  founded  on  personal 
reliance  of  them,  and  that  no  act  of  theirs  could  so  vary  or 
affect  that  contract  as  to  enable  a  stranger  to  intervene 
and  sue  upon  it, — ^that  the  contractors,  whatever  they 
might  do  inter  se,  could  not,  as  against  the  company, 
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transfer  the  contract  to  others,  or  create  a  privity  between 
the  company  and  others,  which  the  company  did  not  accept 

It  was  also  contended,  that,  as  the  company  were  not 
bound  by  the  contract  of  February,  1847,  to  account  to  any 
but  the  contractors,  so  none  of  the  subsequent  acts  could 
impose  upon  them  any  new  obligation  not  found  within  the 
terms  of  the  contract,  as,  being  a  corporation,  they  could 
only  be  bound  imder  their  common  seal:  The  Mayor, 
Alderman,  amd  Bv/rgeasea  of  the  Borough  of  Ludlow  v. 
Charlton  (a).  This  principle,  it  was  contended,  was 
affirmed  in  a  case  much  stronger  than  the  present^  in  which 
additional  works  were  done  imder  the  sanction  of  the 
agents  of  a  corporation,  and  of  which  the  corporation  had 
the  benefit,  and  yet  were  held  not  to  be  liable  to  pay  for 
them,  as,  being  a  corporation,  they  could  not  make  a  new 
parol  agreement :  LamypreU  v.  The  Ouardiane  of  ihe  Poor 
of  the  BiUericay  Union  (6).  A  similar  principle  had  been 
admitted  in  equity,  so  £Eur  as  not  to  allow  a  contract  under 
seal  to  be  varied  by  subsequent  circumstances,  and  thereby 
alone  to  be  brought  within  the  jurisdiction  of  a  court 
of  equity:  Kirk  v.  The  Ouardmne  of  the  Bromley 
Union  (c),  WiUiama  v.  The  Chester  ^  Holyhead  Railway 
CoTapamy  (d). 

On  the  other  side,  as  to  the  necessity  of  the  seal  of  the 
company,  Beverley  v.  The  Lincoln  Oaa  Light  <fe  Coke 
Company  (e)  was  cited ;  and,  in  support  of  the  jurisdiction 
of  the  Court  to  direct  an  accotmt,  Nixon  v.  The  Taf-Vale 
RaU/way  Compamy  (/). 
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Vicb-Chancbllor  : — 

I  have  in  this  case  to  consider  whether  such  a  privity     judgmeiu. 


(a)  6  M.  &  W.  816. 
(6)  3  Exch.  88a 
(c)  2  Phil.  640. 


(d)  15  Jur.  828. 

(e)  6  Ad.  &  £1.  829. 
(/)  7  Hare,  136. 
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is  established  between  the  Plaintifif  and  the  Railway  Com- 
pany as  will  enable  the  former  to  obtain  any  relief  in  this 
suit  I  have  a  strong  opinion  on  the  merits  in  favour  of 
the  Plaintiff,  if  the  position  of  the  parties  in  respect  of  their 
legal  rights,  and  the  difficulty  arising  from  the  absence  of 
any  recognition  of  the  Plaintiff  under  the  seal  of  the 
company,  do  not  preclude  him  from  relief  I  think  the 
case  chiefly  depends  on  the  effect  of  the  assignment  by 
Welsh  to  the  Plaintiff  of  the  monies  to  become  due  under 
the  contract.  The  original  contract  was  a  joint  contract, 
and  the  works  were  proceeded  with  by  both  contractors 
mitil  the  22nd  of  April,  1848.  An  arrangement  between 
Welsh  and  Sharp  was  then  attempted,  under  which  the 
partnership  was  to  be  dissolved :  but  it  has  been  disputed, 
whether  Welsh  fully  complied  with  the  terms  of  that 
arrangement,  and  notice  of  the  dissolution  was  never 
inserted  in  the  London  Gazette.  I  must  come  to  the  con- 
clusion on  the  evidence  that  the  partnership  was  not  dis- 
solved prior  to  the  10th  May,  1848,  On  that  day  execution 
was  issued  against  Sharp  at  the  suit  of  a  creditor.  It  has 
been  argued  that  there  was  no  necessity  for  this  execution ; 
that  it  must  be  taken  as  a  contrivance  of  Welsh;  and  that  I 
must  look  on  the  conduct  of  Welsh  in  this  respect  as 
fraudulent.  But  no  step  whatever  has  been  taken  by  Sharp 
to  impeach  the  validity  of  the  execution,  or  to  treat  the 
conduct  of  Welsh  as  fraudulent,  or  to  set  aside  the  sale  to 
him  by  the  sheriff  of  Sharp's  moiety  of  the  partnership 
effects.  I  thought  that  an  early  authority  had  held  that 
an  execution  against  one  partner  is  a  dissolution  of  a  part- 
nership ;  and  I  find  that  the  case  is  Skipp  v.  Harwood  (a)^ 
which  was  a  branch  of  the  great  case  of  West  v.  Skipp^ 
which  was  repeatedly  before  Lord  Hardwicke  (b).  Harwood 
and  Skip  were  in  partnership  as  brewers.  Harwood  gave  his 
sisters  awarrant  of  attorney  to  confess  judgment  for  securing 


(a)  2  Swanst.  586. 


(6)  1  Ves.  sen.  239,  456. 
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his  debt  to  them;  the  sisters  entered  up  judgment;  and  the 
sheriff  took  a  moiety  of  the  partnership  goods  in  execution : 
and  the  question  to  be  considered  was,  as  to  the  effect  of  that 
execution.  Lord  Hardwicke  ultimately  determined  that  the 
assignees  of  the  other  partner  became  entitled  to  have  the 
accounts  taken  on  the  footing  of  the  partnership  articles, 
because  the  sisters  had  allowed  their  brother  to  remain  in 
possession  of  the  partnership  goods  after  the  elegit;  but  the 
point  as  to  the  dissolution  is  fully  considered,  and  Lord 
Hardwicke  said,  "  The  share  taken  in  execution  was  liable, 
in  the  first  place,  to  all  such  demands  as  the  other  partner 
had  against  Harwood  on  the  partnership  account,  either  at 
law  or  in  equity,  antecedent  to  the  execution,  but  not  to 
such  demands  as  he  might  have  on  a  separate  account,  nor 
to  such  as  were  subsequent  to  the  execution;  because,  as  to 
the  goods  taken  in  execution,  the  partnership  ended  there- 
upon, and  the  creditor  became  a  tenant  in  common  with 
the  other  partner/'  That  is  the  important  part  of  Lord 
Hardwicke'a  judgment  to  which  I  refer  for  the  present 
purpose:  but  the  principle  I  think  goes  further.  The  part- 
nership ends,  not  only  as  to  the  particular  goods  taken  in 
execution,  but  it  must  end  altogether.  The  other  partner 
has  a  right  to  have  the  business  carried  on  with  the  goods 
and  effects  which  the  co-partnership  has  provided  for  that 
purpose;  and  the  only  mode  in  which  the  value  of  the  share 
of  the  goods  seized  can  be  ascertained  is  by  a  sale :  but  the 
goods  cannot  be  carried  away  without  the  accounts  being 
taken,  and  the  equities  between  the  partners  settled ;  and  the 
execution  is  therefore  quite  inconsistent  with  the  continuance 
of  the  partnership.  The  notions  of  the  effect  of  an  execution 
on  the  contract  of  partnership  were  somewhat  unsettled  in 
1747.  The  Vice-Chancellor  Knight  Bruce,  in  the  late  case 
oiHahershon  v.  Blurton(a),  foUowed  the  principle  indicated 
by  Lord  Eldon  in  Waters  v.  Taylor  (b),  and  held  clearly 
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(a)  Do  G.  &  a  121. 


(6)  2  V.  &  R  301. 
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1853.       that  the  execution  and  assignment  by  the  sheriff  effected  a 

AbpihaiI     dissolution  of  the  partnership;  but  he  directed  an  inquiry 

,^  J^'  as  to  the  effects  and  liabilities  existing  at  the  time  of  the 

Thb  London  .  .      j      j 

AND  North   dissolution,  and  what  had  been  subsequently  received  and 

Railway  Co.  P^id  in  respect  of  the  debts  and  liabilities  up  to  that  time. 

Judment     '^^  inquiry  proceeded  entirely  upon  the  principle  that  all 

the  outgoing  partner  could  retain  of  interest  in  the  concern 

must  be  such  interest  up  to  and  not  after  the  time  of  the 

dissolution.    The  clear  result  in  this  case  is,  that>  as  between 

SJux/rp  and  Welsh,  the  partnership  was  dissolved  on  the  10th 

of  May,  1848. 

After  the  dissolution  it  appears  that  these  circumstances 
occurred, — Welsh  gave  the  company  notice  of  the  assign- 
ment, and  that  he  was  solely  entitled  to  the  benefit  of  the 
contract.  The  directors  of  the  company  had  a  meeting,  and 
agreed  that  Welsh  should  go  on  with  the  works  and  receive 
payment^  the  company  having  an  indemnity  against  any 
claim  by  Sharp;  and  Welsh  was  allowed  to  proceed  alone 
in  the  execution  of  the  work.  8ha/rp  does  not  appear  again 
on  the  scene,  except  that  there  is  some  evidence  that  one 
day  he  came  and  gave  some  orders,  when  he  was  turned  off 
the  works  by  force;  but  there  is  nothing  to  shew  that  he 
ever  after  the  dissolution  took  any  active  part  in  the  pro- 
secution of  the  works,  or  that  he  ever  subsequently  brought 
any  labour,  money,  or  effects  to  be  employed  in  the  execu- 
tion of  the  contract  All  that  was  done  after  the  dissolu- 
tion was  done  by  Welsh  alone ;  and  for  all  such  works  Welsh 
alone  was  the  party  to  be  paid.  My  impression  certainly 
is,  that  no  new  contract  whatever  has  been  entered  into  by 
the  company  with  Welsh  or  with  the  Plaintiff;  and  therefore 
the  question,  how  fiur  the  company  can  be  boxmd  by  a  con- 
tract not  under  seal,  does  not  arise.  The  company  has  never 
released  the  contractors  or  their  sureties  firom  the  perform- 
ance of  the  contract,  nor  have  they  ever  sought  to  be  re- 
leased.   It  is  quite  consistent  with  the  contract,  that,  after 
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the  partnership  was  dissolved,  the  company  should  continue  1853. 

to  employ  one  of  the  two  contractors,  and  that  they  should  AsfiiiaiiL 

be  bound  to  pay  him  for  the  work  done.     In  Thacker  7.  ^^  London 

Shepherd(a\  a  case  at  Nisi  Prius,  it  was  decided  that  andNobth 

WSSTKRH 

money  paid  to  Defendant's  use  by  a  solvent  partner  railway  Co. 
out  of  his  separate  property,  after  the  bankruptcy  of  his  judUmeni. 
partner,  in  pursuance  of  a  contract  made  before  the  bank- 
ruptcy, may  be  sued  for  in  the  name  of  the  solvent  partner 
only,  without  joining  the  assignees  of  the  bankrupt  part- 
ner. That  case  is  analogous  to  the  present.  Here,  after 
the  dissolution,  the  parties  become  tenants  in  common,  and 
the  partner  who  in  pursuance  of  the  joint  contract  solely 
does  the  work,  might  at  law  sue  alone  and  in  his  own  name. 
In  ihe  case  to  which  I  have  referred,  it  was  argued  that 
the  demand  was  on  a  joint  contract;  but  the  Court  said 
**  the  action  is  for  money  paid  by  Plaintiff  for  Defendant's 
U8&  The  money  was  not  paid  till  a  year  after  the  bank- 
ruptcy of  Plaintiff's  partner.  It  was  not  paid  out  of  the 
partnership  effects,  but  out  of  the  separate  estate  of  the 
Plaintiff"  So,  in  this  case,  H^dah  might  sue  for  all  work 
done  since  the  10th  of  May,  1848;  at  all  events,  in  equity 
he  would  be  entitled  to  be  paid  for  all  that  he  had  done  sepa- 
rately after  that  date. 

On  the  25th  of  May,  Welsh  assigned  to  the  Plaintiff  the 
benefit  of  the  contract.  Upon  the  effect  of  that  transaction 
much  doubt  might  certainly  arisa  It  might  be  contended 
that  he  could  not  transfer  the  contract  to  another  party 
without  the  consent  in  writing  of  the  company.  Into  this 
question,  however,  it  is  not  necessary  for  me  to  enter.  I 
do  not  understand  it  to  be  put  that  the  company  consented 
to  the  assignment  in  the  sense  of  thereby  releasing  the 
original  ccmtractors  from  any  of  their  obligations.  One  effect 
of  the  assignment  at  least  was  to  transfer  to  the  Plaintiff 
the  right  to  all  monies  become  due  to  Welsh  in  respect  of 

(a)  2  Chit  Hep.  652: 
VOL.  XL  Z  H.  W. 


834 


CASES  IN  C?HANCEBT. 


1653.        works  done  before,  and  also  to  become  doe  in  rei^)ect  of 

AaravALL     works  done  after  the  dissolution.     How  far  this  mighty  if 

T^LoNDox    ^^^  dissolution  had  not  occurred,  baye  affected  a  dd)tor 

^  wJbt^*^^     to  the  partnership  or  to  the  particular  eontraci(»r, — ^whe- 

Railway  Co.    ther  the  company  might  not  still  be  entitled  to  say  that 

Jmd^mnu.      they  would  haye  no  dealing  with  the  party  taking  under 

the  assignment,  but  woidd  settle  with  the  parties  who  had 

contracted  with  them, — or  how  the  case  may  haye  stood 

as  to  the  interest  of  Wdsh  alone,  it  is  not  necessary  for 

me  to  say.    The  assignment  to  the  Plaintiff  in  this  case 

clearly  giyes  him  a  claim  to  some  relief;  and  the  question 

then  is,  to  what  extent  he  is  entitled  to  relief. 


I  haye  neyer  doubted  that  the  release  which  the  com- 
pany haye  obtained  from  Sharp  cumot  stand  against 
Welsh  or  the  Plaintiff.  It  was  urged  by  the  Solicitor- 
Gfeneral  that  the  company  was  morally  justified  in  taking 
a  release  from  Sharp,  because^  as  he  contends,  the  name  of 
Sharp  had  been  improperly  used  in  the  action,  by  which 
he  would  be  unjustly  exposed  to  liability.  I  fear,  that^  in 
the  circumstances  of  the  case,  I  cannot  giye  the  company 
credit  for  haying  acted  out  of  regard  and  compassion  to  the 
interests  of  Sharp,  The  eyidence  of  what  took  place  at 
interyiews  between  the  parties  is  contradictory,  but  the  hcta 
which  appear  on  the  written  documents  are  subject  to  no 
question.  It  appears,  that,  on  the  8th  of  June,  1849,  Sharp 
wrote  a  letter  to  the  directors  of  the  company,  drawing 
their  attention  to  the  work  which  he  stated  that  he  had 
done,  and  asking  for  payment,  and  at  the  same  time  in- 
forming the  company,  that,  in  consequence  of  the  insolyency 
of  Welsh,  they  could  not  be  justified  in  paying  any  portion 
of  the  amount  due  to  any  other  person  than  himself;  yet 
the  company,  instead  of  accepting  this  letter  as  discharging 
them  from  the  necessity  of  making  any  further  payments  to 
Welsh,  actually,  on  the  7th  of  July  following,  paid  the 
Plaintiff  1,2492.;  and  they  pay  such  slight  r^ard  to  the 
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femonstrances  of  Sharp,  that  the  receipt  is  taken  as  for  a        I85a 
payment  made  on  account  of  Welsh.     It  is  plain  that  the      Asralii 
company  were  content  to  allow  Weleh  to  go  on  with  the   ^^  L^Jy^oN 
works,  and  to  pay  the  monies  which  from  time  to  time    akd  North 
became  di»  to  Welsh^  or  to  the  Plaintiff  as  representing    Railway  Ca 
Sharp  and    Welsh,  the  oontaractors ; — ^the  money  being     /^jZ^j^ 
sometimes  paid  to  the  Plaintiff  directly.     When,  however, 
the  action  is  commenced  against  them  by  the  Plaintiff,  the 
company  for  the  first  time  allow  themselves  to  be  brought 
into  communication  with  Sho^rp,  and  settle  an  account 
with  him,  without  any  investigation  as  to  the  amount  of 
works  done  by  the  Plaintiff  and  Welsh  since  the  10th  ol 
May,  1848,  during  which  time  Sharp  had  done  nothing. 

It  is  impossible  that  a  release  taken  in  such  a  manner 
can  be  sustained  I  should  not  need  any  authority  for  my 
decision  on  that  point,  but  there  are  authorities  applicable  to 
such  a  case,  even  at  law.  The  Courts  of  law  may  not  have 
power  to  set  aside  a  release ;  but,  that,  in  such  a  case,  they 
would  not  hesitate  to  prevent  the  Defendant  from  pleading 
the  release,  is  plain  from  the  cases  of  Phillips  v.  Clagett  (a), 
and  Barker  v.  RichardsonQ)),  in  which  latter  case,  a  release 
given  in  circumstances  in  many  respects  substantially  the 
same  as  those  now  before  me,  was  not  allowed  to  be  set  upi 
In  this  case,  there  is  no  reason  to  doubt  that  the  company 
had  throughout,  and  at  the  time  of  taking  the  release,  full 
knowledge  of  the  respective  positions  of  Sharp  and  Welsh, 
and  of  the  Plaintiff,  with  regard  to  the  contract  and  the 
works  which  have  been  done  in  its  execution. 

The  Plaintiff  is  entitled  to  a  declaration  of  the  Goiurt 
that  the  partnership  between  Welsh  and  Sha/rp,  as  co-con- 
tractors, under  the  indenture  of  the  1st  of  Februaiy,  1847, 

(a)  11  M. &  W.  84.  See  WiUiarM  v.  RoberU,  8  Hare, 315;  and 
Dunn  V.  Cox,  11  Hare,  61.  (6;  1  Y.  &  J.  362. 

z  2 
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ceased  and  detcnnined  on  the  10th  of  May,  1848,  when 
execution  was  levied  on  the  moiety  of  Sharp  in  the 
goods,  chattels,  and  effects  of  the  said  partnership;  and 
that  Wehh,  having  been  permitted  by  the  Defendants^  the 
London  and  No^ihr-Weatem  Railway  Company,  to  com- 
plete the  said  contract  by  himself  and  his  agents,  became 
entitled  to  receive  all  monies  that  should  become  due  and 
payable  in  respect  of  works  done  under  the  said  contract^ 
from  and  after  the  said  10th  of  May;  and  that  the  Plaintiff 
became  entitled,  under  the  indenture  of  assignment  of  the 
25th  of  May,  1 848,  to  the  share  and  interest  of  Wdsk  in  all 
monies  then  due  to  Welsh  in  respect  of  works  executed 
under  and  in  pursuance  of  the  said  contract  prior  to  the 
10th  of  May,  1848,  and  to  all  monies  due  or  to  become 
due  to  Welsh  in  respect  of  works  executed  under  and 
pursuant  to  the  said  contract  subsequently  to  the  said 
10th  of  May,  1848;  and  that,  as  between  the  Plaintiff  and 
the  Defendants,  the  London  and  Ifoi'th-WesUm  Railway 
Company,  the  Plaintiff  became  entitled  to  receive  all 
monies  that  were  payable  to  Wdsh  after  the  25th  of 
Aiigust,  1848,  when  the  Plaintiff  gave  notice  to  the  said 
Defendants  of  the  assignment  of  the  25th  of  May,  1848; 
and  that  the  release  of  the  15th  of  February,  1850,  ob- 
tained by  the  Defendants,  the  London  and  North-West- 
ern Railway  Company,  fix)m  the  Defendant  Sharp,  is 
void  as  against  the  Plaintiff  and  the  Defendants,  the  as- 
signees of  Welsh.  I  also  direct  an  accoimt  of  all  monies 
which  have  become  due  and  payable  by  the  Defendants, 
the  London  and  North-Western  Railway  Company,  in  re- 
spect of  works  executed  under  or  pursuant  to  the  said  con- 
tract, and  for  interest  thereon  pursuant  to  the  said  contract, 
distinguishing  in  such  account  the  amount  due  for  works 
done  prior  to  the  10th  of  May,  1848,  from  the  works  done 
subsequently ;  and  also  an  accoimt  of  all  payments  made  by 
the  Defendants,  the  London  and  North-Westem  Railway 
Company,  in  respect  of  works  executed  under  or  in  par- 
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suanoe  of  the  said  contract^  distinguishing  in  like  manner        1853. 
the  payments  made  in  respect  of  works  executed  prior  to  the      aspiwall 
1 0th  May,  1 848,  from  the  payments  made  in  respect  of  works   _.      ^- 
executed  subsequently,  and  stating  to  whom,  and  when,  and    akd  North 
on  whose  receipt^  all  such  payments  respectively  were  made ;    Railway  Ca 
and  an  inqidry  whether  any  and  what  monies  were  on  the      j^idgmtm 
10th  of  May,  1848,  due  to  or  from  the  Defendant,  Sharp, 
on  a  balanoe  of  account  between  him  and  Welsh,  as  co-part- 
ners^ in  respect  of  the  said  contract;  and  that  all  accounts 
necessary  for  such  inquiry  be  taken.     Tlie  costs  will  be  re- 
served, and  there  will  be  liberty  to  any  party  to  apply. 


WILKINSON  V.  CUMMINa 


Jan.  20th, 


1  HE  bill  was  filed  by  a  holder  of  236  shares  of  the  third  Conatruction 

.  .of  the  deed 

series  in  the  Union  Bank  of  Austmlia,  on  behalf  of  him-  of  association 
self  and  all  other  holders  of  similar  shares,  complaining  rtock^banking 
that  the  principle  upon  which  the  profits  of  the  company  ^^^J*^!^ 
bad  been  and  were  about  to  be  distributed  was  erroneous,  holders  whos* 
and  that  the  proportions  in  which  certain  reserved  or  pur-  been  created 
chased  shares  of  the  company  were  proposed  to  be  distri-  ^,n^'^^'J 
buted  amongst  the  several  series  of  shareholders  were  also  ^?^^,  «>™e  of 

^  ,  which  the 

erroneous  and  unjust  ameunt  of  the 

shai'ee  had, 
and  apnn 

The  Union  Bank  of  Australia  was  formed  in  1837,  and'  b^J^^'jJJ^Jrid* 
20,000   251,  shares  were  tlien  subscribed  for,  and  subs©-  to  be  paid  up, 
quently  paid  up.     In  1839,  the  bank  increased  its  capital  the  rights  of 
by  the  addition  of  12,000  other  25i.  shares,  which  were  also  cwTof"^ 
subscribed  for  and  paid  up.  In  184fl,  the  company  resolved  fih^hoiders, 
to  increase  the  capital  to  1,000,0002.;  and  for  that  purpose  to  aprovisioii 

euabling  the 
directors  to 
declare  a  dividend  out  of  the  profits,  "  and  to  apply  such  dividend  either  as  a  bonus  to  be 
added  to  the  respective  shares,  or  as  intei*eHt  or  dividend  upon  shares,  or  upon  the  amount 
paid  up  in  respect  of  such  shares,  or  as  part  bonus  and  part  interest,  or  dividend,  or  other- 
wise, as  they  may  deem  most  expedient,  and  to  divide  such  dividend  or  bonus  into  as 
many  equal  parts  as  there  shall  be  shares  then  held  in  the  capital  of  the  Company." 
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created  8000  other  252.  sbaree,  upon  whicli  2Z.  10«.  per 
share  was  paid  in  Jannaiy,  1842.  Upon  the  latter  shares 
no  further  calls  had  ever  been  mad&  The  bank  had  from 
time  to  time  declared  dividends  of  6  per  cent,  and  bonnseB 
which  had  varied^  and  been  at  times  21,,  SI.,  and  4i.,  which 
had  been  added  to  the  62,  per  cent.  These  payments  had 
been  always  calculated  on  the  paid-up  capital  of  the  com- 
pany, and,  consequently,  the  holders  of  the  ahares  of  the 
third  series  had  only  received  for  each  share  1-1 0th  of  the 
sum  received  by  the  holders  of  the  shares  of  the  first  two 
series.  In  the  years  1 847  and  1848,  when  the  shares  of  the 
company,  as  well  as  that  of  other  banking  and  trading 
companies,  were  greatly  depressed,  the  directors,  by  the 
authority  of  the  company,  purchased  about  5000  shares. 
The  greater  portion  of  those  shares  had  been  since  sold,  and 
the  remainder,  it  was  resolved,  by  a  resolution  of  July, 
1852,  to  offer  to  the  shareholders  of  the  company  at  the 
price  of  42Z.  for  the  paid  up  shares,  and  42.  4^.  for  the  third 
class  of  shares,  according  to  the  proportion  of  the  stock  of 
the  company  held  by  the  proprietors  respectively.  The 
profits  of  the  company  had  subsequently  increased,  and  a 
divisible  profit  of  121.  per  cent,  either  in  the  shape  of 
dividend,  of  interest,  or  of  bonus,  was  about  to  be  declared. 
The  Plaintiff  now  insisted  that  the  circumstance  that  the 
company  had  not  thought  proper  to  call  for  more  than 
21.  10a  on  each  of  his  share43  was  unimportant^  and  that  he 
was  entitled  to  an  equal  dividend  on  his  shares  (subject  to 
interest  being  allowed  on  the  capital  advanced)  with  the 
holdars  of  shares  of  the  first  and  second  series.  He  also 
demanded,  that,  in  the  distribution  of  the  reserved  or  pur- 
chased shares,  he  should  be  allowed  the  proportion  to 
which  the  niunber  of  his  shares  entitled  him.  On  this 
principle  he  claimed  eighteen  of  the  shares;  but  the 
directors  had  awarded  him  two  only. 


The  clauses  in  the  deed  of  association  which  were  chiefly 
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refiaarred  to  in  the  aigument  and  the  judgment^  were  the 
38rd  and  the  107th.  The  33rd  clause  was  as  follows: — 
"*  That  it  shall  be  lawful  for  the  Board  of  Directors,  subject 
to  the  provisioxi  next  hereinafter  contained,  to  declare  a 
dividend  firom  time  to  time  out  of  the  profits  of  the  com- 
pany, to  be  calculated  on  a  statement  to  be  laid  before  the 
proprietors  at  the  annual  general  meeting  as  hereinafter 
piovided/and  that  it  shall  be  optional  with  the  said  board 
to  ap^y  such  dividend  either  as  a  bonus  to  be  added  to 
tiie  respective  shares^  or  as  interest  or  dividend  upon  such 
shares^  or  upon  the  amount  paid  up  in  respect  of  such 
ahaxes^  or  as  pert  bonus  and  part  interest  or  dividend,  or 
otherwise,  as  they  may  de^n  most  expedient^  and  to  divide 
such  dividend  or  bonus  into  as  many  equal  parts  as  there 
shall  be  shares  then  held  in  the  capital  of  the  company.^ 
The  107th  was,  ^'That  evezy  proprietor  of  the  company, 
his  or  her  heirs,  executors,  administrators^  and  assigns,  as 
between  him,  her,  and  them,  and  the  othw  proprietors,  and 
their  respective  heirs,  executors,  administrators,  and  assigns, 
shall  be  answerable  and  liable  for  or  in  respect  of  the 
debts,  liabilities  and  demands  of  or  upon  the  company,  in 
proportion  to  his  or  her  shaie  or  interest  for  the  time  be- 
ing in  the  said  company,  and  not  further  or  otherwise.'' 


1853. 


A  motion  was  now  made  on  behalf  of  the  FlaintifiF  on 
the  record  and  the  holders  of  other  like  shares,  for  an  in- 
junction to  restrain  the  directors  bom  making  or  declaring 
any  division  of  the  profits  of  the  company  among  the  pro- 
prietors of  shares  in  the  company  otherwise  than  in  propor- 
tion to  the  number  of  shares  held  by  the  proprietors  re- 
spectively;  and  to  restrain  them  also  fix>m  transferring  or 
causing  to  be  transferred  the  reserved  shares  in  the  com- 
pany among  the  proprietors  of  shares,  otherwise  than  in 
proportion  to  the  number  of  sliares  in  the  company  held 
by  such  proprietors  respectively. 
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WlLKmSON 

V. 

CUMHINflL 

Jjrffument, 


Mr.  Bolt  and  Mr.  Speed  in  rapport  of  the  motion,  coo- 
tended,  that,  upon  the  ordinary  rule  affecting  all  partner- 
ships, each  partner,  in  the  absence  of  any  special  proTision 
to  the  contrary,  was  entitled  to  share  equally  in  the  profits, 
as  he  was  liable  equally  to  the  losses.  The  Plaintiff  and 
the  other  subscribers  to  the  third  series  were,  in  fact, 
holders  of  shares  of  251,,  the  same  amount  as  the  oth^ 
sharea  If  their  share  of  the  capital  had  not  been  required, 
it  was  a  matter  purely  within  the  discretion  of  the  directors. 
They  might  have  called  for  it  if  the  money  had  been  neces- 
sary. They  had  done  right  not  to  call  for  it^  if  it  was  not 
necessary.  The  shareholders  who  had  paid  the  full  amount 
might  with  propriety  be  allowed  interest  on  their  capital 
before  the  calculation  of  the  surplus  profits,  but  they  could 
be  entitled  to  no  greater  benefit  than  the  third  series  of 
shareholders  in  other  respects. 


The  deed  of  association,  by  treating  the  shares  as  int^ral 
things,  affirmed  the  operation  of  the  general  principle  on 
which  the  Plaintiff  relied. 


The  SolicUor-Oeneral  and  Mr.  Selwyn  for  the  Defend- 
ants, the  directors  of  the  company,  submitted,  that  the  ap- 
plication was  utterly  unreasonable,  and  the  argument  in 
its  support  without  foundation.  It  would  be  regarded  as 
incredible  by  any  banker  of  the  city  of  London  that  tie 
<3ourt  had  been  occupied  for  hours  in  the  discussion  of  the 
question  whether  the  shareholder  of  a  banking  company 
who  had  contributed  21.  lOa.  was  entitled  to  the  same 
share  of  the  profits  as  he  who  had  contributed  2U.  The 
proposition  insisted  upon  by  the  counsel  for  the  Plaintiff 
was  no  less  than  this: — ^That>  whereas  the  shareholders  who 
had  paid  up  their  shares  were  entitled  only  to  12  percent 
on  their  capital,  the  shareholders  of  the  third  series  were 
entitled  to  115  per  cent  on  their  proportion  of  the  same 
capital.     The  profits  to  be  distributed  were  about  12  per 
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cent ;  that  would  be  608.  on  a  251.  share.  The  Plaintiff 
saysy "  I  claim  GOs.  as  a  dividend  on  my  22.  10a.,  but  I  am 
willing  to  pay  you  52.  per  cent  interest  on  the  222.  10& 
which  I  have  yet  to  pay;  that  will  amount  to  22a.  6<!., 
which  being  deducted  from  the  60a.  leaves  me  entitled  to 
II.  17a.  6d"  There  was  nothing  in  the  language  of  the 
deed  which  justified  any  such  claim.  It  was,  moreover, 
opposed  to  the  practice  of  the  company  ever  since  its  con- 
stitution. The  Plaintiff,  and  all  other  shareholders  of  his 
class,  had  attended  the  general  meetings  of  the  company, 
had  approved  of  the  principle  and  mode  of  distribution  of 
its  profits,  and  had  received  their  proportion  of  those  pro- 
fits on  that  footing.  The  Plaintiff  bad,  in  fact,  purchased 
his  shares  in  the  market  on  the  footing  that  they  were  en- 
titled to  no  more  of  the  profits  than,  according  to  the  usage 
and  practice  of  the  company,  had  always  been  paid  in  re- 
spect of  those  shares.  Even  if  the  provisions  of  the  deed 
had  been  (as  they  were  not)  in  the  Plaintiff's  favour,  still 
the  continued  usage  and  practice  of  the  company  in  divid- 
ing the  profits  according  to  the  paid-up  capital  was  suffi- 
cient to  abrogate  that  provision.  This  rule  was  applied  to 
all  partnership  contracts,  and  a  contrary  rule  would  be  ob- 
viously most  unjust.  With  regard  to  the  distribution  of 
the  reserved  shares,  the  matter  was  clearly  within  the 
powers  and  discretion  of  the  general  meeting;  and  Ihe  gene- 
ral meeting,  and  not  that  Courts  should  have  been  appealed 
to  on  that  subject  They  insisted,  that,  on  all  these  grounds, 
and  especially  in  the  case  of  an  attempt  to  interfere  with 
the  habitual  course  of  the  company  after  it  had  been  pur- 
sued without  question  for  ten  years,  the  motion  should  be 
refused  with  costs. 


WiLxnraoN 

V, 
CUMMINB. 

ArgniHieni, 


Mr.  RuaseU  and  Mr.  Hoblumae,  for  two  Defendants  who 
were  holders  of  shares  of  the  first  and  second  series,  and 
were  made  parties  as  representing  those  classes,  and  who 
had  no  shares  of  the  third  series,  argued  that  the  amount 
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which  each  proprietor  had  contributed,  was,  in  £sct,  his 
diare.  There  was  nothing  in  the  word  ''shaie"  to  entitle 
the  Plaintiff  to  equality  in  the  distribution  of  the  profits 
without  regard  to  what  he  had  contributed  It  was  trae 
the  shareholders  were  all  equally  liable  to  third  persons; 
but,  as  among  themselves^  if  losses  occurred,  the  share- 
holder who  had  paid  .22.  10s.  only  would  not  be  charged 
with  more  than  one^tenth  of  the  amount  with  which  the 
contributor  of  251  would  be  charged;  and,  this  being  so» 
he  was  entitled  to  profits  only  in  the  same  proportion. 


The  following  cases  were  referred  to  on  different  branches 
of  the  argument: — Lord  v.  The  Oovemor  amd  Conypcmy 
of  the  Copper  Miners  (a),  Conet  v.  Harris  (6),  (Jo^lide  v. 
South-Eastern  Railway  Company  (e),  Richardson  v.  Xar- 
pent{d). 


At  the  conclusion  of  the  argument,  the  Vice-Chanodlor 
inquired  whether  the  parties  would  consent  that  the  case, 
with  the  affidavits  now  before  the  Court,  or  with  further 
affidavits,  should  be  treated  as  a  motion  for  a  decree? 

Mr.  Ro%  for  the  Plaintiff,  said  he  was  willing  to  consent 
to  that  course;  but  no  assent  to  it  was  given  by  the  De- 
fendants. 


Jud^mmt.      ViCB-ChANCELLOR  : — 

I  shall  not  delay  giving  my  judgment  in  this  case.  I 
have  been  able  during  the  day  to  consider  the  argument  of 
the  learned  counsel  on  both  sides,  and  I  think  it  is  desirable 
that  I  should  give  my  opinion  at  once. 


(a)  2  Phil.  740. 


(c)  1  M*N.  &  G.  689. 
{d}  %  Y.  ^a  U  0.507- 
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This  is  not  bo  clear  a  case  on  the  part  of  the  Defendants 
as  I  had  at  first  thought^  nor  as  the  necessary  result  of  this 
application  would  perhaps  make  it  appear  to  be.  It  was 
said,  on  the  part  of  the  Defendants,  that  it  is  almost  an 
■  absurdity,  and  would  be  so  considered  in  the  dty,  if  the 
people  there  were  to  be  told  that  a  case  was  argued  for 
several  hours  in  a  court  of  justice,  in  order  to  ascertain 
whether  one  party,  who  had  contributed  21. 10s.  towards  a 
mercantile  speculation,  was  to  receive  a  share  of  the  profits 
of  an  equal  amount  to  another  partner  who  had  contributed 
22Z.  10s.  more  towards  the  same  speculation.  It  does  not 
appear  to  me  that  this  case  can  be  reduced  to  that  state  of 
thinga  I  concur  to  a  great  extent  in  the  argument  for  the 
Raintiff ;  and  I  think  it  is  clear,  that^  looking  to  the  deed,  the 
capital  was  to  be  divided  into  shares,  that  there  was  to  be 
a  certain  number  of  original  shares  of  251.  each,  and  that 
an  increase  of  capital  might  be  made  by  issuing  new  shares, 
not  to  any  specified  amount,  but  an  increase  which  might 
have  been  carried  on  to  the  extent  of  a  million.  The  114th 
section  seems  to  have  provided,  with  some  degree  of  care, 
that  the  shares  should  not  be  formed  in  firactional  parts. 
Looking,  therefore,  to  the  whole  of  the  deed,  it  seems  evident 
that  the  company  was  not  formed  upon  the  principle  that 
many  joint-stock  companies  are,  and  that  they  could  not,  as 
railway  companies  have  thought  they  can,  divide  their 
shares.  It  was  not  a  company  of  that  description.  The 
capital  was  to  be  held  in  definite  shares,  except  that  the 
increased  capital  was  not  necessarily  to  be  issued  according 
to  any  given  amount  of  shares.  In  accordance  with  this 
power,  additional  shares  were  issued  by  the  company  in 
1841,  and  also  at  the  beginning  of  1842.  In  each  of  those 
cases  the  company  provided  that  the  shares  should  be  of  the 
same  amount,  viz.  252.  each ;  and  they  provided  in  the  last 
instance  that  the  capital  of  the  company  should  be  one 
million  in  the  whole.  Therefore,  it  is  clear  that  the  result 
of  the  whole  proceeding  on  the  part  of  the  company  has 
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been  to  create  a  share  capital,  a  capital  to  be  allotted  in 
definite  shares  of  251.  each,  of  which  there  were  to  be  no 
fractional  peurts,  and  that  every  person  holding  one  of  such 
shares  was  to  be  admitted  as  a  shareholder  to  the  extent  of 
his  share,  and,  as  was  admitted  by  the  Solicitor-General,  to. 
every  personal  privil^e, — that  of  voting,  and  so  on, — con- 
ferred by  the  deed,  except  as  to  the  dividends 


In  the  course  of  the  argument,  I  put  this  case : — Suppose 
two  parties,  A,  and  B.,  agree  to  enter  into  partnership,  with 
a  capital  of  10,0002.,  and  to  advance  that  capital  in  equal 
shares ;  but,  as  regards  B,,  he  is  told  that  he  need  not  paj 
up  his  share  of  the  capital  until  after  so  many  days  notice: 
— ^would  any  one  doubts  that,  under  such  a  partnership 
agreement)  each  would  be  entitled  to  receive  his  dividend  in 
equality,  although  his  capital  was  not  paid  up?  B,,  not  having 
paid  a  single  farthbg,  while  his  partner  had  paid  the  whole 
of  his  50002.,  would  be  a  partner  equally  entitled  and  liable 
to  participate  in  profit  and  loss.  I  cannot  distinguish  that 
case  from  this.  Here  we  have  a  capital  of  a  million,  divided 
into  so  many  shares.  A  purchaser  of  a  number  of  shares 
may  say  that  he  has  embarked  in  a  concern  of  which  half 
the  capital  only  is  paid  up,  and  that  he  is  told  that  the 
concern  does  not  want  it  all,  and  that  he  can  only  be  called 
upon  to  pay  on  certain  stipulated  days  and  times.  That 
would  be  a  state  of  things  wholly  independent  of  any  pro- 
vision in  the  deed,  except  as  regards  profit  and  loss ;  but, 
when  we  come  to  the  provision  of  the  deed  as  regards  the 
loss,  I  think  that  the  107th  section  is  sufficiently  explicit, 
when  it  says  that  the  shareholder  shall  be  a  partner  to  the 
extent  of  his  share  or  interest  in  the  concern.  When,  how- 
ever, the  question  is  one  of  profit,  it  is  urged  that  he  is  to  be 
considered  aa  a  partner  only  to  the  extent  of  the  capital  he 
has  paid  upi  I  cannot  agree  to  that  argument  The 
sharelioldDf  is  interested  to  the  extent  of  !iis  share  in  tb« 
capitiil;  and  Umt  k  2H.     He  has  become  a  shareholder  m 
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the  capital  to  a  given  amount,  and  he  is  interested  in  that 
capital  to  that  extent  The  word  "Share"  implies,  or 
seems  to  me  to  imply,  25!.,  and  I  cannot  think  that  it 
implies  anjrthing  else.  For  eveiy  share  that  he  holds,  he 
is  interested  to  that  extent,  whether  he  has  paid  the  whole 
of  the  calls  or  not  His  liability  under  the  deed  is  neither 
more  nor  less  than  that  amount;  and  I  think  his  interest  is 
oo-extensiva  He  may  be  liable  to  forfeit  the  shares  if  he 
fails  to  pay  up  his  calls ;  but  he  is  not  the  less  a  shareholder 
for  that  reason,  or  because  the  company  has  not  thought  it 
necessary  to  call  upon  him  to  pay  up  the  amount  of  his 
shares.  So^far  I  agree  with  the  Plaintiff  in  his  argument; 
and  I  certainly  should  have  expected,  prim&  facie,  that  the 
party  would  have  taken  an  equal  share  in  the  profits  who 
thus  might  be  called  upon  to  bear  an  equal  share  in  the 
losses.  I  should  have  expected  this  if  there  had  been 
nothing  in  the  deed ;  but,  finding  a  provision  in  the  deed  as 
to  loss,  I  think  so  much  more  strongly. 


1853. 


J%dgmm, 


I  confess,  that,  in  the  outset,  my  opinion  was  that  the 
question  might  be  determined  by  the  33rd  clause  of  the 
deed,  or  by  such  lights  as  might  be  gained  from  other  dausesL 
With  regard  to  this  clause,  a  difficulty  arose  in  my  mind ; 
and,  until  I  heard  the  argument  on  the  other  side,  I  did  not 
feel  the  full  force  of  some  parts  of  the  clause  upon  the  con- 
tract which  the  parties  have  entered  inta  Mr.  RoU  says, 
that,  looking  at  the  previous  grounds  on  which  the  case  is 
put,  and  upon  which  I  have  expressed  my  agreement  with 
him,  the  Court  will  not  be  disposed  to  deprive  the  party 
of  the  benefit  of  paying  up  his  shares  in  full,  unless  it  is  im- 
peratively called  upon  by  the  terms  of  the  clause  to  do  so; 
I  shall  not  shrink  from  giving  my  opinion  upon  that  clause, 
although  the  view  I  entertain  of  it  may  have  to  undergo 
revision  when  the  cause  comes  on  for  hearing,  and  other 
&ct8  and  circumstances  are  brought  to  light  which  may 
have  a  bearing  on  the  case.    As  I  am  driven  to  a  decision 
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upon  the  33rd  clause,  I  must  say  that  I  cannot  come  to  a 
decision  upon  it  in  favour  of  the  Plaintiff 

I  admit  there  is  a  great  deal  in  fisivour  of  the  view  the 
Plaintiff  has  taken  as  to  the  imreasonableness  of  a  party 
being  subjected  to  share  the  loss,  while  at  the  same  time  he 
is  not  to  be  entitled  to  an  equal  participation  in  the  profits; 
but^  on  the  other  hand,  there  is  some  degree  of  unreasonable- 
ness in  the  contrary  conclusion.  I  did  not  feel  it  so  strongly 
as  it  was  pressed  upon  me,  and  for  the  reason  I  have  already 
stated, — ^that  a  party  who  had  entered  into  such  a  contract 
should  participate  in  the  profits  to  the  full  extent  of  his 
252.  share;  but  I  find  that  the  Plaintiff  says  this: — ""I  en- 
tered into  this  contract,  though  I  knew  of  this  33rd  clause. 
Whatever  may  be  its  construction,  I  am  content  to  place 
myself  in  this  position, — ^that  I  am  not  to  be  in  a  condition 
to  force  the  acceptance  of  my  capital  upon  the  company.  I 
will  allow  the  directors  to  say  whether  or  not  the  whole  of 
my  capital  shall  be  paid  up.  I  agree  to  be  placed  in  such 
a  position  that  I  may  never  be  to  all  intents  and  purposes 
a  holder  entitled  to  profits  on  my  full  shares — supposing 
that  to  be  the  construction  of  the  33rd  clause  of  the  deed. 
I  am  content  to  put  myself  in  that  position,  although  I  may, 
in  case  of  misfortune,  be  liable  to  the  whole  loss."  Now, 
one  certainly  requires  strong  evidence,  on  the  face  of  it,  that 
that  is  the  meaning  of  the  deed,  before  one  can  arrive  at  that 
conclusion ;  though,  at  the  same  time,  it  is  not  so  extraordir 
nary  a  contract  for  a  man  to  enter  into  as  the  Plaintiffs 
argument  suggests.  He  may  say, ''  I  know  that  I  am  going 
into  the  market  to  buy  sharea  I  know  that  I  shall  not  be 
called  upon  to  pay  them  up  without  a  certain  number  of 
months'  notice;  and  I  know  that  I  can  never  be  called  upon 
to  pay  them  up  without  that  notice;  and  I  think  that  is  an 
advantage  which  will  counterpoise  to  me  for  the  disadvan- 
tage of  being  subjected  to  contribute  to  the  whole  losses  of 
the  concern.''  It  is  not»  therefore,  an  agreement  so  unreason- 
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able  that  the  Crourt  mast  be  driven  to  mj,  that  it  can  have 
DO  other  interpretation  than  that  put  upon  it  by  the  Plain- 
ti£t 

In  ooming  to  this  third  class  of  shareholders,  the  great 
diffictdty  whidb  Mr.  RoU  appears  to  have  had  to  deal  with, 
is  the  clause  which  enables  so  much  of  the  capital  to  remain 
unpaid,  and  which  provides  for  the  payment  of  interest  on 
the  capital.  He  is  not  able  to  fix  the  rate  of  interest^  and 
he  says,  I  am  bound  to  take  the  common  meaning  of  the 
tenn  "interest,''  and  that  it  means  the  legal  interest  of  BL 
per  cent  Now,  I  find  a  clause  in  the  deed  which  says  that 
parties  who  advance  capital  are  to  be  paid  interest  at  the 
rate  of  51,  per  cent ;  but,  except  for  this  circumstance,  there 
is  nothing  in  the  deed  to  induce  the  Court  to  suppose  that 
the  interest  was  to  be  fixed  at  BL  per  cent. ;  and,  looking  at 
that  hct,  and  also  to  the  fact  that  this  bank  was  an  under- 
taking whose  affiurs  were  to  be  carried  on  in  AustraZia 
(where  the  rate  of  interest  is  very  high),  it  is  not  clear  that 
the  interest  was  limited  to  any  amount;  and,  if  it  were,  it 
would  certainly  not  be  limited  to  any  such  amount  as  the 
legal  rate  of  interest  in  this  country. 
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There  is  much  difficulty  running  through  the  construction 
of  the  clause  suggested  on  behalf  of  the  Plaintiff  It  stands 
thus: — First, the  directors  are  to  take  the  dividend  out  of  the 
profita  I  think  that  the  words  'dividend'  and  'profit,'  cannot 
he  used  here  in  the  ordinary  mercantile  sense  of  interest  on  « 
capital ;  neither  can  they  well  be  used  to  signify  the  ordinary 
rate  of  interest  on  capital,  because  it  is  the  well-known  pnu>- 
tice  of  every  mercantile  firm,  I  believe,  to  make  a  deduction 
for  interest  before  they  estimate  their  profits.  Now,  all  such 
advances,  I  agree,  were  made  to  the  company  by  way  of 
loans,  for,  all  those  sums  might  be  recalled  by  the  parties 
advancing  them.  All  these  matters  would,  therefore,  be  disr 
posed  of  before  we  come  to  the  SSrd  clause  of  the  deed; 
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and  this  3Srd  clause  must  refer  to  y^hat  the  actual  profits 
were,  after  paying  all  interest  of  this  kind,  and  the  other  en- 

gagemcDtii  and  liabilities  of  the  couipany.  The  directors  are 
to  make  out  a  statement  of  the  profits,  and  declare  a  divi- 
dend, and  then  it  is  said  it  shall  lie  optional  with  the  board 
to  apply  such  dividend.  Here  it  is  that  the  word  "  dividend  " 
appears  to  be  used  in  two  eenses:  they  are  to  declare  a  "di- 
vidend/* and  therefore  I  think  "dividend"  here  must  mean 
the  entire  gross  sum  applicable  to  dividend.  They  are  to 
apply  such  dividend,  either  as  a  bonuS  to  be  added  to  the 
capital  of,  or  as  dividend  or  interest  on,  their  respective 
shares.  Thus,  we  have  a  three-fold  division ; — it  is  to  k* 
** bonus,"  or  "interest/'  or  "dividend,"  on  the  shaxeaj  and 
then  comes  this  alternative,  '*  or  upon  the  amoimt  paid  up 
in  respect  of  such  shares."  And  upon  this  arises  nearly  tlie 
whole  question. 

It  is  clear  the  33rd  section  looks  forward  to  the  possible 
increase  of  the  amount  of  capital.  The  increase  was  to  be 
made  within  such  time,  and  in  such  manner  of  payment  as 
should  be  thought  requisite ;  but  no  call  was  to  he  maiie 
in  respect  of  such  increase  of  capital,  except  by  the  autho- 
rity of  a  general  meeting ;  and  the  board  of  Directors  were 
to  be  authorised  by  a  general  meeting  to  make  such  calls 
when  required.  The  new  state  of  circumstances,  therefore, 
ii  clearly  contemplated  by  the  deed,  in  which  new  shares 
may  be  created  when  tlie  old  shares  have  been  entirely  paid 
up ;  for,  it  is  not  probable  that  the  company  would  invite 
new  capital  until  they  had  called  on  all  the  old  shareholders 
to  pay  the  full  amount  on  their  eharea  It  is  thus^  I  thint, 
evidently  contemplated  that  new  capital  will  be  created, 
and  that  the  calls  will  bo  made  from  time  to  time  in  anch  a 
manner  as  a  meeting  of  proprietors  shall  think  fit  It 
appears  to  me  that  the  interest  or  dividend  which 
IB  authorised  to  be  paid  accordbg  to  the  provisions  (>f 
dause  33,  must  be  interest  on  the  amount  paid  up.    The 
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only  alteniative  would  be,  that  it  might  be  supposed  that 
all  persons  who  were  under  equal  obligations  to  pay  their 
calls  would  p?iy  alike,  and  that  none  would  pay  more  than 
they  were  obliged  to  pay.  But  I  apprehend  there  were 
other  modes  of  dealing  with  those  who  had  not  paid  up  the 
calls  on  their  shares,  as  by  forfeiture  of  the  shares,  or  declar- 
ing that  the  holders  were  not  to  have  the  privileges  of 
shareholders  until  the  whole  should  be  paid  up.  As  to  the 
suggestion  made,  that  this  paying  up  was  by  way  of  ad- 
vance, and  that  the  payments  could  only  be  treated  as 
loans,  I  do  not  think  that  this  clause  has  any  reference  to 
that  state  of  things,  and  that  the  only  state  of  things  to 
which  the  clause  can  have  reference  is  that  which  has  really 
occmred, — there  being  parties  who  had  not  paid  up  their 
shares  in  full.  Now,  there  being  these  three  things,  bonus 
on  shares,  or  interest  on  capital,  or  dividend  in  respect  of 
shares,  the  clause  goes  on  to  say,  the  directors  are  to  have 
the  option  to  apply  the  gross  amount  of  profits  in  any  one 
of  these  three  ways,  or  any  two  of  the  ways  specified,  namely 
part  in  payment  of  a  bonus,  and  part  in  payment  of  interest 
OT  dividend  upon  the  shares:  that  is  to  say,  bonus  paid 
upon  the  capital,  or  (fpr  it  comprehends  the  two)  as  dividend 
upon  the  shares  or  as  interest  upon  the  capital ;  and  those 
things  are  put  properly  in  antithesis ;  for  a  bonus  would 
be  something  put  to  the  credit  of  the  party  in  the  books  of 
the  company,  whilst  the  other  would  be  something  he  could 
put  in  his  pocket,  and  take  away,  and  which  would  never 
appear  in  the  books  of  the  company. 
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There  is,  then,  the  last  part  of  the  clause,  upon  which 
the  PlaintiflF  has  strongly  relied.  The  last  portion  of  the 
clause  gives  the  directoi-s  power  to  divide  the  dividend  or 
bonus,  "into  as  many  equal  parts  as  there  shall  be  shares  then 
held  in  the  capital  of  the  company."  Now,  when  you  come 
to  that  part  of  the  clause,  you  find  that  the  word  "interest" 
is  omitted,  and  there  appears  to  be  a  good  reason  for  omit- 
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ting  it.  The  interest  was  to  be  in  proportion  to  the  capital, 
and  therefore  it  could  not  be  divided  into  equal  shares;  but 
with  regard  to  the  bonus  or  dividend,  that  was  to  be 
according  to  the  shares  that  every  man  held,  and  not 
according  to  the  capital ;  therefore,  that  must  be  divided 
into  equal  portions.  The  directors  have  an  option  to  pay 
interest  upon  the  amount  of  the  capital  paid  up.  Now,  how 
can  T  confine  that  to  5  or  6  or  10  per  cent,  or  to  any  given 
amount  ?  Under  this  clause  of  the  deed  you  cln>5e  to  con- 
tract for  a  certain  number  of  shares,  and  to  take  those 
shares,  and  render  yourself  liabio  for  the  whole  of  the  losa, 
and  that  you  are  only  to  contribute  a  certain  amount  of 
capital,  and  only  to  take  interest  on  the  amount  that  you  pay 
up.  You  also  contract  that  you  shall  not  have  power  or 
liability  to  advance  more  capital,  except  when  the  company 
shall  (^  for  it  It  may  be  a  hard  case,  and  rather  on 
um-easonable  ccmtmct,  yet  it  is  one  upon  which,  if!  am 
called  upon  to  give  an  opinion,  it  is,  that,  on  the  question 
now  raised,  the  Plaintiff  must  have  judgment  against  hiiiL 


In  argument  on  litehaJf  of  the  first  and  second  series  of 
shareholders,  it  was  asked,  what  inducement  wouKl  tbe 
directors  have  to  leave  the  Plaintiff  with  any  portion  of  lii5 
shares  unpaid;  because,  if  he  had  a  right  to  claim  liifl 
dividend  per  aliane,  instead  of  as  interest  on  the  amount  of 
capital,  then  of  course  the  directors  would  immediately  sei^ 
that  it  w^as  beneficial  and  desirable  that  the  whole  amount 
should  be  paid  up ;  and  it  was  said,  that  the  provision 
giving  the  shareholders  the  option  of  paying  up  more  if 
tliey  chose  to  do  so,  getting  interest  at  oL  per  cent,  would 
1)6  absurd,  if  that  were  the  effect  of  the  clause*  I  think  that 
f (bservation  has  a  considerable  bearing  on  the  question,  ami 
strengtlien3  the  construction  that  I  must  put  upon  the 
33ril  clause, — that  it  does  not  entitle  the  Plaintiff  to  tl»e  ■ 
relief  which  he  claims  by  his  bill 
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Although  this  is  my  construction  of  the  deed,  at  the  1863. 
same  time,  I  should  add,  that  this  being  an  interlocutory  wilkiksoit 
injunction,  there  are  other  reasons  that  would  have  operated 
with  me  to  induce  me  to  refiise  the  injunction,  if,  enter- 
taining a  different  opinion,  I  had  still  thought  that  I  could 
not  arrive  at  a  conclusion  on  the  33rd  clause  very  plain 
and  decisive  in  favour  of  the  Plaintiff  I  do  not  think 
that  this  woidd  be  a  proper  case  for  the  Court  to  interfere 
by  way  of  injunction,  when  the  consequence  would  be,  that 
the  parties  would  be  deprived,  on  Monday  next,  the  24!th  of 
January,  of  their  dividends.  The  bill  was  only  filed  two 
days  ago,  the  Plaintiff  being  a  stockbroker,  and  necessarily 
acquainted  with  all  these  circumstances,  and  having  for 
years  past  received  the  dividend  on  his  capital  in  this  way. 
I  must  take  him  to  be  a  person  who  must  have  known  what 
were  the  provisions  of  the  deed  before  he  executed  it  He 
has  received  his  dividend  in  the  same  manner  for  the  last 
ten  years ;  and,  though  as  long  ago  as  last  July  his  attention 
was  called  to  the  matter,  yet  he  waits  until  within  four 
days  of  the  dividend  being  paid  before  he  does  anything, 
instead  of  at  once  filing  a  bill  and  getting  a  decree,  as  he 
might  have  done  weeks  ago.  In  deciding  upon  this  ap- 
plication, I  should  have  to  balance  the  possibility  of  the 
inconvenience  to  the  Plaintiff  of  his  losing  this  dividend 
against  the  inconvenience  to  all  the  other  parties  who  have 
been  in  the  habit  of  receiving  their  dividend  regularly  in 
this  way  for  several  years.  I  think  that,  of  the  two  incon-^ 
veniences,  the  one  bears  no  proportion  to  the  other,  and 
that  I  ought  not  to  issue  an  injunction  at  this  stage  of  the 
proceedings,  even  although  the  Defendants  decline  (and  I 
do  not  know  that  they  are  bound  to  do  otherwise)  to  treat 
iluH  as  a  motion  for  a  decree. 

I  have  given  my  judgment  as  speedily  as  possible,  in 
order  that  the  parties,  if  they  think  proper,  may  at  once 
carry  the  case  further;  and  I  think  it  right  to  observe,  that, 
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SO  far  from  thinking  that  the  case  is  in  favour  of  the  Plain- 
tiff, the  balance  of  my  opinion  is  the  other  way,  and  I  feel 
bound  to  refuse  the  injunction. 

This  is  not  a  case  in  which  I  can  in  the  least  pro- 
ceed upon  the  suggestion  that  the  subsequent  dealings 
between  the  parties  have  altered  the  effect  of  the  deed. 
It  is  not  a  case  in  which  the  parties  can  be  said  to 
have  waived  any  special  advantages  or  provisions  in  the 
deed ;  and,  had  I  found  the  deed  in  the  Plaintiffs  favour,  I 
should  not  have  hesitated  to  give  him  the  relief  he  asks. 
The  injunction  therefore  must  be  refused.  With  regard  to 
the  costs,  that  question  must  be  reserved  till  the  hearing  of 
the  cause. 


July  \Uh. 


The  Court,  on 
a  bill  for  on 
account  of 
transaotiODB 
under  a  con- 
tract, and  for 
an  injunction, 
refused  to  re- 
strain execu- 


FISHER  V,  BALDWIN. 


HE  bill  stated  the  following  case: — 


The  Plaintiff  was  foreman  and  cutter  to  the  Defendants, 

who  were  tailors,  carrying  on  business  in  Comhill,  and  had 

agreed  to  allow  him  1  ^L  per  cent,  on  the  gross  amount  of 

tiononajudg-  business  done  at  their  establishment;  which  amount  they 

nient  for  costs 

of  an  action     afterwards  (without  his  consent  or  knowledge)  reduced,  by 

the  Pli^tS  ^  direction  to  their  accountant  to  apportion  the  per-centage 

^4  ^^y^*^*  between  him  and  two  other  persons  in  their  employ.    The 

Defendant,  to  sum  apportioned  to  the  Plaintiff,  on  the  1st  of  January, 

nies  alleged  to  ^  ^^^j  1^  respect  of  the  reduced  per-centage,  was  carried  to 

the'^^e"'^^'  the  Plaintiff's  credit  in  a  ledger  containing  lists  of  the  trade 

contract,  and  debts,  and  was  entered  as  a  debt  due  to  the  Plaintiff  on 

tion  there  was  that  day  as  follows :  "John  Fisher,  due  to  him,  S7L  08,  4d. ;" 

tiwi^widant.  ^^^  ^^^  ^^"^^  ®^^^  remained  unpaid. 

Crosfl  lie- 
maTi<la  are  Dot  alone  a  fluflicieijt  found atbn  for  <?qiiitikblo  Bt^t-ofTi-Hiud  whether  oqniUi*^*' 
M<bofir  is  not  ooufiued  to  fanes  in  which  tho  rr^nily  of  tho  bill  iuipencUcfl  tb©  titl^  *«>  ^bu 
legal  ilt:iiLj.iii:l— ^itiF!^^. 
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In  February,  1853,  the  PlaintifiFwas  dismissed  from  the 
employ  of  the  Defendants ;  and,  in  Easter  Term  following, 
he  brought  an  action  against  them  to  recover,  among  other 
things,  the  monies  due  to  him  on  account  of  his  per-centage ; 
and  the  ledger  with  the  entry  of  87^.  5&  ^d.  was  produced 
in  evidence ;  but  a  verdict  was  found  for  the  Defendants, 
and  their  costs  of  the  action  were  taxed  at  511.  10a.  4d., 
for  which  judgment  was,  on  the  25th  of  June,  1853,  entered 
up  against  the  Plaintiff.  The  bill  alleged,  that  it  was  ad- 
mitted on  the  part  of  the  Defendants  at  the  trial,  that  the 
87{.  o8.  4fd,  was  the  amount  due  to  the  Plaintiff  at  that 
date;  and  it  charged,  that  the  Plaintiff  was  entitled  to  set- 
off against  the  judgment-debt  of  olL  lOs,  4c2.  the  said 
S7l.  58.  4:d. ;  and  the  bill  prayed  an  injunction  to  restrain 
execution  agsdnst  the  Plaintiff  under  the  judgment;  and 
also  that  an  account  might  be  taken  of  what  was  due  to 
him  from  the  Defendants  in  respect  of  his  alleged  per-cent- 
age, on  the  footing  of  the  arrangement  of  January,  1848. 
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Mr.  Prendergast  moved  ex  parte  for  an  injunction  tore- 
strain  execution  under  the  judgment  of  June,  1853. 


Argument. 


The  Vice-Chancellor  referred  to  the  case  of  Itawaon 
v.  Samuel  (a),  in  which  Lord  Cottenhcim  explained  the 
cases  on  equitable  set-off  as  having  been  cases  in  which 
"  the  equity  of  the  bill  impeached  the  title  to  the  legal  de- 
mancr'  (6),  and  not  cases  like  that  in  which  the  injunction 
was  now  asked  for,  in  which,  although  it  might  be  said, 
that  the  subjects  of  the  suit  and  of  the  action  at  law  re- 
motely arose  out  of  the  same  contract,  yet  one  was  for  an 


JudffmenL 


(«)  Cr.  &rii.  ItJl. 


(/>)  Id.  179. 
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aooount  of  transactions  under  the  contract,  and  the  other 
for  costs  which  the  Plaintiflf  had  incurred  in  an  attempt  to 
enforce  the  contract  by  proceedings  in  which  he  had  mis- 
carried. Costs  awarded  against  a  party  to  a  suit  were  in 
the  nature  of  damages,  and  brought  the  case  within  the 
observation  of  Lord  GoUenhamf  "  Is  there  any  equity  in 
preventing  a  party,  who  has  recovered  damages  at  law, 
from  receiving  ihem,  because  he  may  be  found  to  be  in- 
debted, upon  the  balance  of  an  unsettled  account,  to  the 
party  against  whom  the  damages  have  been  recovered"  (a)  ? 
It  was  clear,  that  the  Court  would  not,  in  such  a  case,  rely 
on  the  allegation  of  the  Plaintiff  as  to  what  the  result  of 
the  account  would  be. 


His  Honour  refused  the  application. 
(a)  Or.  &  ?h.  179. 


FORBES  V.  RICHARDSON. 

1  HE  testator,  James  Wilaon,  by  his  will,  dated  in  August, 
1830,  devised  his  manor  of  Sneaton,  and  his  mansion- 
house,  called  Sneaton  Gadle,  and  all  his  real  estate  in 
Yorkshire,  together  with  his  sugar  esfcites  in  the  Isle  of 
St  Vincent,  and  the  slaves  and  stock  thereon,  and  all  the 
rest  of  his  real  estate,  to  trustees,  upon  trust,  out  of  the 
annual  rents,  issues,  and  profits,  to  pay  his  debts  and  fune- 
ral and  testamentary  expenses;  and  subject  thereto,  out  of 
the  same  rents,  issues,  and  profits,  to  levy,  raise,  and  pay 


/V6. 16^  S 
March  2nd. 

Where  oer- 
tian  annuities 
und  an  annual 
ollowanoe 
were  directed 
to  he  roieed 
out  of  the  an- 
nual rents  and 
profitA  of  an 
estate,  and 
paid  and  ap- 
plied for  the 
uses  of  the 
daughters  of 
1  he  testator, 
Mud  the  sur- 
plus of  the  said  rents  and  profits  to  be  accumulated  for  twenty-one  years,  or  until  boidb 
of  40,000^.  and  100,000/.  should  be  raised  and  invested,  when  the  annuities  and  allowsDce 
should  cease  :— it  was  held,  that  the  annuities  and  allowance  were  not  charges  on  the 
corpus  of  the  estate ;  but  that  the  arrears  of  sudh  annuities  and  allowance,  which  the 
rentftand  pmfttn  dunua  th«  twenty  otiP  ywun  hail  Ifemx  iutfufficient  to  pj y.  oiij^ht  to  Iw 
tahed  find  psiid  (Hit  of  tbc  rotU^  ativt  pivUti  ftecniiug  after  I  ho  vstpimtioii  t>f  th^  twwitj- 
oiiB  yearB. 
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the  several  annuities  or  yearly  sums  therein  mentioned ; 
and  upon  further  trust,  to  permit  and  suffer  his  four  daugh- 
ters>  or  such  of  them  as  should  be  unmarried,  to  occupy  his 
said  mansion  of  Sneaton  Cdstle  rent  free ;  and  during  such 
residence,  by  and  out  of  the  rents  and  profits  of  his  said  es- 
tates, to  levy  and  raise  the  clear  annual  sum  of  lOOOZ.,  and 
apply  the  same  equally  for  the  maintenance  of  his  said 
unmarried  daughters  residing  in  his  said  mansion,  or  for 
the  expenses  of  their  establishment;  and  upon  further 
trust,  by  and  out  of  the  annual  rents  and  profits  of  his  said 
estates,  to  levy  and  raise  for  each  of  his  said  daughters  dur- 
ing her  life,  in  addition  to  her  share  of  the  said  sum  of 
1000{.,  the  clear  annual  sum  of  2002.,  for  the  absolute  use 
of  his  said  daughters^  if  unmarried,  and  if  married,  then  to 
their  separate  use  respectively.  The  testator  then  directed 
his  said  trustees  to  accumulate  the  surplus  annual  rents, 
issues,  and  profits  of  the  said  estates  until  the  same,  with 
the  accumulations  of  the  personal  estate,  should  amount  to 
4O,00OZ.,  or  until  the  expiration  of  twenty-one  years  from 
his  death,  when  he  directed  that  the  interest  of  the  sum 
so  accumulated  should  be  paid  to  his  daughters  in  lieu  of 
their  several  annuities  of  200i.,  which  were  then  to  cease. 
And  the  testator  further  directed  his  said  trustees  to  con- 
tinue to  accumulate  the  surplus  rents,  issues,  and  profits  of 
the  said  estates  until  they  should  amount  to  the  further 
sum  of  100,000^.,  or  until  the  expiration  of  twenty-one 
years  from  his  death,  when  he  directed  that  the  provisions 
thereinbefore  contained  as  to  the  residence  of  his  said 
daughters  in  Sneatmi  Castle^  and  as  to  the  said  castle 
allowance,  should  cease  and  determine.  And  the  testator 
devised  his  said  real  estates,  subject  to  the  said  trusts,  to  his 
said  daughters,  to  the  uses  therein  mentioned;  and  he  direct- 
ed, that  the  said  sum  of  ]00,000Z.  should  be  laid  out  in  the 
purchase  of  lands  to  be  settled  to  the  uses  therein  mentioned. 
The  testator  then  bequeathed  his  residuary  and  personal  es- 
tate to  his  said  trustees,  upon  trust,  to  sell  and  get  in  the  same 
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and  stand  possessed  of  the  proceeds,  to  pay  his  debts,  inneral, 
and  testamentary  expenses,  and  any  legacies  given  by  his 
will,  and  to  accumulate  the  surplus  in  manner  aforesaid. 

The  testator  died  in  September,  1880. 


The  suit  was  instituted  by  the  trustees  in  1831,  and  a 
receiver  had  been  appointed,  and  various,  orders  made  in 
the  cause.  The  personal  estate  and  the  rents  and  profits 
of  the  real  estate  had  been  applied  in  payment  of  the  debts 
and  charges  on  the  property,  and,  so  far  as  they  would  ex- 
tend, towards  the  payment  of  the  annuities  and  the  castle 
allowance  of  lOOOl,  a-year,  but  they  were  insufficient  for 
the  purposes,  and  very  large  arrears  remained  due  both  in 
respect  of  the  annuities  and  the  allowance. 

The  twenty-one  years  appointed  for  the  period  of  accu- 
mulation expired  in  September,  1851 ;  and  on  the  cause 
coming  on  for  further  directions,  the  questions  chiefly  dis- 
cussed were,  whether  the  annuities  and  castle  allowance 
ought  to  be  raised  and  paid  out  of  the  capital  of  the  pro- 
perty ?  and  if  not,  whether  they  would  altogether  cease  at 
the  termination  of  the  twenty-one  years,  or  should  be  satis- 
fied from  the  rents  and  profits  of  succeeding  years  ? 


Ai-srt^ment.  Mr.  C.  P.  Cooj)ei\  Mr.  Walker,  Mr.  Loftus  Wigram,  Mr. 

Folletty  Mr.  Hislop  CUirke,  Mr.  Sdwyn,  Mr.  Cotton,  Mr. 
Morris,  and  Mr.  Nicholson  appeared  for  the  several  partiea 

In  addition  to  the  cases  mentioned  in  the  judgment, 
Picard  v.  MitcheU  (a),  and  Miller  v.  Hxiddlestone  (b)  were 
cited. 

(a)  14  Bccav.  103.  (b)  3  M'N.  k  G.  513. 
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Vice-Chancellor  : — 

The  only  points  discussed  in  argument  were,  the  con- 
struction of  the  will  as  to  the  annuities  of  200L  given  to 
each  of  the  daughters  of  the  testator,  and  the  lOOOl.  per 
annum,  called  the  castle  allowance ;  and  the  question  was, 
first,  whether  those  sums  terminate  at  the  expiration  of 
twenty-one  years  from  the  death  of  the  testator;  whether 
they  are  so  completely  extinguished  and  put  an  end  to,  that 
no  relief  can  be  afforded  even  as  to  the  arrears  then  due ;  and 
secondly,  whether  those  sums  are  charged  on  the  annual 
rents  and  profits  of  the  estate,  or  on  the  corpus  ? 

The  testator  died  on  the  7th  of  September,  1830,  having 
by  his  will  directed  the  accumulation  of  certain  surplus 
rents  till  they  realised  the  sum  of  40,000?.,  at  which  time, 
or  at  the  expiration  of  twenty-one  years  from  his  death, 
when  the  accumulations  were  to  cease,  he  directed  that 
the  annuities  of  2001.  per  annum,  which  he  gave  to  each  of 
his  daughters,  should  cease;  and  when,  by  subsequent  accu- 
mulations, the  further  sum  of  100,000i.  should  be  raised, 
he  directed  that  the  trust  for  raising  the  castle  allowance 
of  lOOOZ.  a-year  should  cease.  In  the  event,  at  the  expira- 
tion of  the  twenty-one  years,  instead  of  there  having  been 
any  accumulation,  the  annuities  and  allowance  are  greatly 
in  arrear. 


1853. 
Forbes 

V, 

Richardson. 

March  2nd. 

Judgment, 


[His  Honour  referred  to  the  various  orders  which  had 
been  made  in  the  cause,  and  to  the  decree  which  had  been 
made  without  prejudice  to  the  rights  of  the  annuitants.] 

Under  the  several  clauses  of  this  will,  the  first  question 
is,  whether  a  trust  is  created  for  payment  of  the  annuities 
out  of  the  rents  and  profits,  or  out  of  the  corpus  of  the  es- 
tate.   I  do  not  find  any  case  where  a  direction  for  payment 
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out  of  annual  rents  and  profits  has  been  held  to  gire  a 
right  against  the  corpus,  or  beyond  the  annual  or  current 
rents  and  profits.  The  contest,  in  the  case  of  Allan  v. 
Backhouse  (a)  and  other  cases  of  that  kind,  where  a  gross 
sum  has  been  required  to  be  raised  out  of  rents  and  profits, 
has  been  on  the  point,  whether  there  are  indicia  in  the  ex- 
pressions or  the  objects  sufficient  to  shew  that  the  rents  and 
profits  referred  to  were  not  only  the  annual  and  current 
rents  and  profits,  but  the  rents  and  profits  for  all  time  to 
come.  Perhaps  this  large  construction  was  rather  stretch- 
ing the  meaning  of  the  words,  and  so  Lord  Hardwicke 
seems  to  consider  it  in  Baines  v.  Dixon  (6),  where  he  ob- 
serves, that  the  Court  has  arrived  at  the  construction  by 
several  gradations.  In  the  present  case,  the  words  "  annual 
rents  and  profits  "  are  mentioned,  and  the  castle  charge  is 
the  only  charge  in  which  they  do  not  occur ;  and  the  whole 
form  of  the  will  shews  that  the  testator's  object  was  to  in- 
crease the  bulk  of  the  property,  and  that  he  had  in  his  expec- 
tation an  enormous  amount  of  rents  to  be  realised  from  the 
property,  which  would  not  only  satisfy  the  annuities,  but 
le-ave  a  surplus  which  would  afford  the  means  of  accumulat- 
ing the  40,000Z.  In  such  a  case,  to  infer  from  the  charge 
of  debt,  that  the  annuities  were  also  to  be  charged  upon 
the  corpus,  even  if  the  word  "annual"  did  not  occur, 
would,  I  think,  be  carrying  tlie  construction  further 
than  in  any  of  the  previous  authorities.  The  case  of 
Wrougkton  v.  Golquhoun  (c)  was  cited  in  support  of  the 
argument  for  so  extending  the  charge.  In  that  case,  the 
testator  bequeathed  an  annuity  of  2601  for  the  life  of  the 
annuitant,  and  the  remaining  interest  of  his  money  to  other 
parties,  and  in  the  event  of  their  death  the  principal  to  go 
to  their  children.  The  Vice-Chancellor  Knigkt  Bruce  up- 
on these  words  said,  that  he  found  the  annuity  given  to 
the  annuitant  in  words  from  which,  if  nothing  had  been 


(a)  2  Ves.  &  B.  65. 


(6)  1  Ves.  42. 


(c)  1  De  G.  &  a  36. 
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added,  she  would  have  bad  a  charge  upon  the  capital;  and 
that  the  subsequent  expressions,  from  which  a  different  in- 
tention was  sought  to  be  implied,  were  not  sufficiently  clear 
to  control  the  effect  of  the  preceding  worda  In  Stamper 
V.  Pickervng  (a)  there  could  be  no  doubt  upon  the  case,  for 
the  fee  was  given  over  expressly,  subject  to  the  charge  of 
the  annuity. 

There  is  another  case  which  was  not  referred  to — Hene- 
age  v.  Lord  Andover(b) — in  which  the  question  is  treated 
strictly  as  one  of  intention.     In  that  case,  the  testator  de- 
vised his  estates,  charged  with  his  debts,  to  his  wife,  whom 
he  made  his  executrix  and  residuary  l^atee.     The  wife  de- 
vised the  estate  to  several  persons  successively  for  life^  with 
remainder  in  tail,  subject  to  a  term  of  years,  the  trusts  of 
which  were  declared  to  be  for  raising  two  specific  sums  of 
5002.  and  7002.,  and  then  for  raising  the  clear  yearly  sum  of 
]  0002.,  and  paying  the  same  as  thereby  directed ;  and,  subject 
to  these  trusts,  out  of  the  residue  of  the  rents,  issues,  and 
profits,  to  levy  and  raise  all  such  sum  and  sums  of  money, 
not  exceeding  in  the  whole  the  sum  of  80002.,  as  should  be 
necessary  to  satisfy  and  discharge  the  debts  of  the  husband, 
the  original  testator;   and  she  directed  that  the  trustees 
should  pay  the  residue  of  the  net  rents,  issues,  and  profits 
of  the  premises  comprised  in  the  term  unto  the  persons 
or  person  respectively  for  the  time  being  next  entitled  to 
the  reversion  or  remainder  of  the  premises  expectant  on  the 
term.     And  the  testatrix  directed,  that,  after  the  satisfac- 
tion of  the  said  trusts,  so  far  as  related  to  the  payment  of 
the  debts,  if  the  person  or  persons  for  the  time  being  en- 
titled to  an  estate  for  life  in  the  hereditaments  thereby  de- 
vised should  be  imder  twenty-one,  the  trustees  should,  dur- 
ing his  or  their  minority,  apply  a  certain  yearly  sum  in 
the  maintenance  of  such  minor  or  minors,  and  lay  out  and 

{a)  9  Sim.  176.  (6)  3  Y.  &  J.  360. 


Judgment, 


V, 
RiOHARDBON. 

JudfffMnt, 
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1853.  invest  the  surplus  in  the  purcliase  of  real  estates,  to  be  set- 
F0RBB8  ^^^  o^  ^^^  same  trusts  as  therein  mentioned.  That  case  in 
many  points  resembles  that  which  is  now  before  me.  The 
testatrix  contemplated  the  existence  of  a  surplus,  and 
directed  it  to  be  invested  in  land  to  be  settled  to  the  same 
uses;  and  the  authorities  were  cited  for  the  purpose  of 
shewing,  that,  by  rents  and  profits,  the  testatrix  did  not  mean 
merely  annual  rents  and  profits,  but  that  the  amount  of  the 
charge  should  be  raised  by  a  sale.  The  Lord  Chief  Baron 
said,  he  could  treat  the  case  as  one  of  intention  only,  and 
that  the  intention  was  manifest  to  make  the  gross  sums  of 
500Z.,  700^.,  and  80002.  charges  upon  the  annual  rents  and 
profits.  The  reasons  the  learned  Judge  states  as  leading 
him  to  that  conclusion  were, — First,  that  the  testatrix  used 
the  words  ''rents  and  profits,''  which  prima  facie  mean 
''annual  rents  and  profit&"  In  the  case  before  me  the 
word  "  annual "  is  found,  and  the  case  is  therefore  stronger 
than  if  it  were  merely  implied.  "  Secondly,  the  gross  sums 
are  directed  to  be  paid  in  the  same  terms  as  the  annuities; 
and,  therefore,  if  the  argument  on  the  part  of  the  Plaintiff 
were  correct,  the  testatrix  must  have  used  the  same  words 
to  express  different  intentions — meaning  annual  rents  when 
she  directs  the  annuities  to  be  paid  out  of  them,  and  a 
charge  upon  the  corpus  of  the  estate  when  she  directs  the 
gross  sums  to  be  raised  out  of  such  rents  and  profits  "  (a). 
Upon  all  these  authorities,  and  looking  at  the  will  alone,  I 
have  no  doubt  that  the  charge  is  upon  the  annual  rents 
and  profits,  and  not  upon  the  corpus  of  the  estate. 

[His  Honour  then  adverted  to  the  orders  for  payment, 
which  had  been  made  on  petitions  which  had  been  present- 
ed in  the  cause,  and  held,  that  the  Court  was  not,  on  the 
final  disposal  of  the  case  on  further  directions,  bound 
by  these  orders,  in  which  there  had  been  no  declaration  of 

{a)  3  Y.  &  J.  371. 


JwigmetU. 
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right,  80  as  to  preclude  the  construction  of  the  will  now        1853. 
adopted.]  "f^^ 

V. 
RiCHARDBOK. 

The  next  question  was  as  to  the  arrears.  It  has  been 
argued,  that  the  arrears  are  altogether  gone ;  and  that  the 
rents  and  profits  of  future  years  are  not  to  be  taken  to 
make  good  the  deficiency  of  those  which  are  past.  I  am  of 
opinion,  that  the  annuitants  are  entitled  to  their  annuities 
for  the  twenty-one  years,  and  that  the  arrears  must  be  paid 
out  of  the  rents  and  profits  which  are  still  to  accrue.  It 
has  in  argument  been  conceded,  that  the  annuitants  are  not 
confined  to  the  rents  de  anno  in  annum.  The  castle  allow- 
ance stands  on  a  somewhat  different  footing,  for,  as  to  that, 
the  word  "annual'*  is  not  used;  and  it  has  been  contended, 
that  not  only  does  the  allowance  cease,  but  the  trust  for 
raising  it  has  also  ceased.  In  support  of  this  argument,  the 
cases  of  Darhon  v.  Richards  (a)  and  Foster  v.  Smith  (b) 
were  cited.  Darhon  v.  Richards  turned  on  the  peculiar  pro- 
visions and  circumstances  of  the  case.  The  testator  gave  an 
annuity  to  his  daughter  in  law,  during  her  widowhood,  out  of 
the  rents,  issues,  and  profits  of  some  leasehold  houses,  and  he 
directed  the  surplus  to  be  invested  in  stock,  the  interest  of 
which  he  gave  to  his  wife  for  her  life,  and  bequeathed  the 
accumulated  fund  over  to  his  granddaughters.  No  appli- 
cation seems  to  have  been  made  during  the  life  of  the 
widow  for  the  sale  of  the  leasehold  houses,  in  order  to  pre- 
serve the  annuity  for  the  daughter  in  law  during  her  life  or 
widowhood,  and  the  lease  was  allowed  to  run  out  in  the 
hands  of  the  lessees;  and  after  this  had  happened,  and  the 
widow  was  dead,  the  claim  was  made  on  behalf  of  the 
daughter  in  law,  to  have  the  annuity  continued  from  the 
stock  which  had  been  produced  by  the  surplus  rents.  The 
Vice-Chancellor  of  England,  on  this  case,  observed,  that  if 

(a)  14  Sim.  637.  (6)  I  Ph.  629. 
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the  leasehold  houses  had  been  charged  witn  the  payment 
of  the  annuity  in  all  events,  it  would  have  followed,  that,  if 
the  rents  had  been  insuflScient  to  pay  it  in  any  one  year, 
the  houses  must  have  been  sold;  whereas,  he  considered 
that  such  a  sale  could  not  have  been  directed,  the  other  ex- 
pressions in  the  will  manifesting,  as  he  thought,  an  inten- 
tion to  the  contrary.  Foster  v.  Smith  was  a  case  in  which 
Lord  Lyndhurst  differed  in  opinion  firom  the  Vice-Chan- 
cellor  Knight  Bruce  (a)  on  the  effect  of  the  direction  to  the 
trustees,  "  from  and  immediately  after  the  decease  of  his 
wife,"  who  was  the  annuitant,  to  convey  the  estate  to  the 
testator's  sisters.  The  question  was,  whether  the  words 
'*  subject  to  the  annuity ''  were  to  be  implied  fit)m  the  ex- 
pressions of  the  will,  or  whether  the  Court  was  asked  to  im- 
port them,  which  it  could  not  do.  Neither  of  the  diflScul- 
ties,  which  in  these  two  cases  stood  in  the  way  of  providing 
for  the  arrears  of  the  annuities,  occur  in  the  present  case. 
I  think  the  party  entitled  in  remainder  in  this  case  can 
only  take  the  rents  subject  to  the  payment  of  the  arrears  of 
the  annuities  and  of  the  castle  allowance. 


(a)  See  1  De  G.  &  S.  37.,  and  2  Y.  &  C.  C.  C.  197. 
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THE  EAST  AND  WEST  INDIA  DOCKS  AND  BIR-    ^^^^  ^^j^^ 
MINGHAM  JUNCTION  RAILWAY  COMPANY 
V.  DAWES. 

JL  HE  PlaintiflFs  were  by  their  Act,  which  incorporated  the  A  railway 
Companies,  Lands,  and  Railway  Clauses  Consolidation  Act«,  having  pur- 
1845,  authorised  to  purchase  lands  at  Highbury,  in  the  pa-  tok^an^as- 

rish  of  StMai^y  Islinatan,  of  which  the  Defendant  was  signmentof 
^               ^  the  interest 
tenant  for  life,  and  part  of  which  the  Defendant  had  demised  of  a  lease- 
to  George  Sandeman  for  a  term  of  twenty-one  years,  from  certain  ^pre- 
Michaehnas,  1843,  at  a  rent  of  161Z,  10«.;  the  lessee  cove-  SJ,t*'u^der 
nanting  to  keep  the  garden  and  garden-ground  comprised  t^ieip  compul- 
in  the  lease  stocked,  cropped,  and  manured  according  to  the  interest' 
improved  methods  of  gardening,  and  not  to  cut  down  fruit  holder  ia^iho 
or  other  trees  thereon,  and  to  cultivate  and  use  the  meadow  "^™®  P^®-, 

mises,  and  . 

and  meadow  land  thereby  demised  according  to  the  rules  paid  the 
of  good  husbandry,  and  not  to  erect  any  building  on  the  the  valuation 
lands  or  garden  ground  thereby  demised,  or  do  any  act  to  ^^^f^  ^^1 
the  nuisance  or  annoyance  of  the  Defendant  or 'his  assigns,  compensation 

1  i.       ,        .         ,     .  .  1    1  1       ^**P  injuri- 

or  the  person  or  persons  for  the  time  bemg  entitled  to  the  ously  affect- 
reversion  of  the  same  premises.     The  PlaintiflFs,  in  exercise  ISjacent*^^-*^ 
of  their  powers,  gave  due  notice  of  their  intention  to  take  P®^'y  °^*^« 
the  land,  and  purchased  and  took  from  Sandeman  an  as-  iuto  court. 

The  (rce- 

sigiiment  of  his  interest  in  the  lease.  The  Defendant  holder,  after- 
claimed  8400i.  for  the  estate  and  interest  in  the  premises,  l^^^to^he"^*^ 
which,  as  tenant  for  life,  and  as  the  party  in  receipt  of  the  formation  of 

1      T»t    .      .^-.  ,        *  ^^  dep6t 

rents  and  pronts,  he  could  convey  to  the  PlamtiflTs  under  on  the  pre- 
the  Lands  Clauses  Act,  and  for  compensation  for  damages  by  h^been  w> 
reason  of  the  execution  of  the  railway.     The  PlaintiflFs  not  J**^?*^*— "^o^^ 

.  .  .  havmgexe- 

assenting  to  this  claim,  and  requiring  possession  of  the  land,  c^^ted  any  con- 
veyance of  the 
pi-operty  to 
the  company, — brought  his  action  against  the  oompany,  treating  them  as  OBBignees  of  the 
lease, — for  damnges,  upon  the  covenants  thei'ein, — but  the  Court  restrained  the  action, 
without  prejudice  to  auy  proceedings  against  the  company,  in  which  their  title  as  owners  of 
the  land  shcinld  be  admitted. 
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Statement 


proceeded  to  a  valuation  of  the  interest  of  the  Defendant, 
and  paid  the  amount  of  such  valuation  into  court,  giving 
bond  for  a  like  amount,  under  the  provisions  of  the  Act. 
Surveyors  were,  however,  subsequently  appointed  by  each 
party,  who  chose  an  umpire,  by  whom  the  sum  of  5079?. 
was  awarded  to  the  Defendant  as  the  amoimt  of  purchase 
money  and  compensation  to  be  paid  by  the  Plaintiffs  for 
and  in  respect  of  the  estate  and  interest  so  claimed  by  the 
Defendant,  subject  to  the  said  lease,  or  which,  under  the 
powers  of  the  said  Act«,  he  might  bo  entitled  to  sell  and 
convey,  of  and  in  the  said  land;  and  the  amount  so  awarded 
was  paid  into  court,  in  pursuance  of  the  Act.  The  solici- 
tors of  the  Defendant  forwarded  the  abstract  of  the  title  to 
the  Plaintiffs'  solicitors ;  but  subsequently  objections  were 
raised  to  the  completion  of  the  purchase,  on  the  ground  as- 
serted on  the  part  of  the  Defendant,  that  the  Plaintifis  were 
not  empowered  to  take  and  use  the  land  as  a  depot  for 
coals. 


In  1852,  whilst  the  transaction  ba  to  the  purchase  re- 
mained in  this  state,  and  after  the  Plaintiff  had  constructed 
the  railway  over  the  land,  and  had  erected  thereupon  & 
steam  engine  to  raise,  and  a  stage  and  platform  to  deliver 
into  waggons,  coals  brought  by  the  railway,  the  Defendant 
brought  his  action  against  the  Plaintiffs  for  damages, — ^the 
declaration  stating  the  covenants  entered  into  by  Sande- 
man,  and  that  the  premises  demised  to  Sandeman,  and 
which  were  then  the  site  of  a  brick  building  and  coal  depot, 
had  by  assignment  legally  come  to  and  vested  in  the  Plain- 
tiffs, and  by  the  first  count  complainmg  that  the  Plaintifis 
had  cut  down  and  destroyed  productive  fruit  and  other 
trees,  and  had  not  planted  other  trees  in  lieu  of  those  so 
cut  down  and  destroyed,  and  had  without  the  license  of  the 
Defendant  excavated  and  carried  away  the  soil  of  the  said 
land,  and  had  erected  thereon  a  brick  building  used  as  an 
office,  and  also  a  depot  for  coals,  to  the  nuisance  of  the  De- 
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fendant  and  his  other  tenants,  and  so  as  to  render  the  said  1853. 

land  incapable  of  cultivation,  and  had  not  properly  stocked,  ^^^  j^j^ 

cultivated,  and  manured  the  said  garden  and  garden  ground  ^^l^^^^^ 


\  AND 


Slatement, 


respectively;  and  by  the  second  count,  that  the  Plaintifis  BiamNGBAM 
had  by  the  means  and  in  the  manner  aforesaid,  and  while  Railway  Co. 
the  said  land  was  in  the  possession  of  Sandeman,  as  a  ten-  p^wss 
ant  thereof  to  the  Defendant,  injured  the  Defendant  in  his 
reversionary  estate  and  interest  in  the  said  land ;  and  by 
the  third  county  that  the  Plaintiff,  as  tenants  to  the  Defend- 
ant, had  by  the  like  means  and  in  like  manner  injured  the 
Defendant  in  his  reversionary  estate  and  intei^t  in  the  said 
land;  and  by  the  fourth  county  that  the  Plaintiffis  had 
wrongfully  converted  to  their  own  use  the  Defendant's 
goods  upon  the  said  land;  and  by  the  fifth  count,  that  the 
Plaintifib  had  used  and  worked  their  railway,  and  also  a 
stationary  steam  engine  and  chimney  belonging  thereto, 
and  had  shot  and  unloaded  coals  upon  the  said  premises, 
and  caused  large  volumes  of  smoke  to  escape  into  the  air, 
and  had  thereby  injured  the  Defendant's  reversionary  es- 
tate and  interest  in  certain  messuages  in  Highhury-place 
and  Highbury-crescent;  and  the  Defendant  thereby  claimed 
damages  to  the  amount  of  20002. 

The  Plaintiffi  thereupon  filed  their  bill,  prayiifg  a  specific 
performance  of  the  contract  for  the  purchase  of  the  land, 
and  for  an  injimction  to  restrain  the  Defendant  firom  pro- 
ceeding with  the  action,  or  commencing  any  other  action 
against  them  in  respect  or  on  account  of  any  breaches  of 
the  covenants  contained  in  the  lease  to  Sandeman,  or  in 
respect  of  any  injury  or  damage  occasioned  to  the  rever- 
sionary estate  and  interest  of  the  Defendant  in  the  pre- 
mises comprised  in  the  award  of  the  umpire,  or  in  any  ad- 
joining premises,'  by  reason  of  the  occupation  and  user 
on  the  part  of  the  Plaintif&  of  the  railway,  or  the  works 
and  conveniences  in  connection  therewith. 
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The  Solidtor-Oeneral,  Mr.  Dcmiel,  and  Mr.  Rodmll 
moved  for  the  injunction  in  the  terms  of  the  prayer. 

The  company  had  become  the  purchasers  of  the  land  ac- 
cording to  the  mode  in  which  the  Act  enabled  them  to  ac- 
quire a  title ;  and  although  the  Defendant  had  ddayed  to  exe- 
cute the  conveyance,  the  company  were  the  owners  in  equity. 
The  Defendant  was  a  trustee  of  the  legal  estate  for  the 
company,  and  the  Court  would  not  perjnit  him  to  make 
use  of  the  trust  estate  for  the  purpose  of  impeaching  the 
title  of  his  cestui  que  trust  With  reference  to  the  com- 
plaint of  the  Defendant  of  what  is  described  as  a  nuisance, 
it  is  clearly  no  more  than  a  result  which  the  Act  contem- 
plates in  the  powers  which  it  confers :  Hie  King  v.  Peaseia), 
and  for  which  the  Defendant  might,  and  in  fact  did,  claim 
and  obtain  compensation:  Turner  v.  Sheffield  and  Rother- 
ham  Railway  Company  (b). 

Mr.  Baily  and  Mr.  Hobhouae  for  the  Defendants  op- 
posed the  motion,  and  contended  that  the  company  could 
only  take  the  land  for  a  purpose  which  was  lawful ;  and  that 
whilst  the  legality  of  their  user  was  in  question,  iii&ce  was 
no  equity  to  restrain  the  Defendant  from  using  any  l^al 
right  which  he  might  possess.  The  Court  would  not  per- 
mit the  company  by  an  abuse  of  the  powers  of  the  Act  to 
gain  an  illegal  advantage.  The  fifth  count  of  the  declara- 
tion was,  moreover,  in  substance  an  action  for  a  nuisance, 
and  which  arose  altogether  independently  of  the  existence 
of  the  lease  to  Sandem/in,  The  question  would  turn,  first, 
upon  the  powers  of  the  company  under  their  Act;  and 
secondly,  upon  the  question  whether  the  user  of  the  steam 
engine,  and  the  shooting  of  the  coals,  are  acts  fistirly  subsi- 
diary to  the  use  of  the  railway,  and  not  done  in  the  prose- 
cution of  some  distinct  trade  or  business  out  of  the  pur- 


(a)  4  B.  &  Adol.  30. 


(6)  10  M.  &  W.  425. 
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view  of  the  company's  Act  of  incorporation.  The  company 
had  no  right  to  permit  coals  to  be  screened  on  the  line. 
Tliat  was  an  operation  of  business  in  which  their  parlia- 
mentary powers  did  not  authorise  them  to  engage.  They 
were  carriers  only,  and  could  not  be  dealers  or  perform  the 
business  of  dealers  in  coals. 


ViCfi-CHANCfiXLOB : — 

It  is  impossible  that  the  Court  can  permit  this  action  to 
proceed  It  is  clear  that  the  company  have  by  their  Act, 
which  incorporates  the  Lands  Clauses  Consolidation  Act  and 
the  Railway  Clauses  Consolidation  Act,  power  to  purchase 
lands  for  all  the  purposes  for  which  the  company  is  consti- 
tuted, and  which  include  powers  to  ''erect  and  construct 
such  houses,  warehouses,  offices  and  other  buildings,  yards, 
stations,  wharfs,  engines,  machinery,  apparatus,  and  other 
works  and  conveniences,  as  they  think  proper,  and  from  time 
to  time  to  alter,  repair,  or  discontinue  the  before-mentioned 
works,  or  any  of  them,  or  substitute  others  in  their 
stead"'  (a).  The  company  are  authorised  to  be  carriers  them- 
selves, and  they  are  boimd  to  fujiush  accommodation  for  the 
business  of  other  carriers.  As  carriers,  the  company  have  a 
right  to  acquire  property  for  the  purpose  of  making  a  depot 
for  loading  and  unloading  coals  or  other  gooda  This  being 
the  state  of  the  case  as  to  the  powers  granted  by  Parliament, 
these  powers  were  put  in  force  by  serving  Mr.  Dawes  with 
the  usual  notice  necessaiy  to  enable  the  company  to  become 
purchasers  and  owners  of  this  property.  They  proceeded  by 
arbitration,  Mr.  Dawes  having  chosen  that  course  instead  of 
bringing  the  case  before  a  jury.  Before  the  arbitrator  and 
the  umpire,  Mr.  Dawes  claimed,  not  only  for  the  land  to  be 
taken,  but  the  damage  to  be  done  by  severance  in  injuriously 

(a)  Railway  Clauses  Conaolldation  Act,  8  Vict  c.  20,  s.  16. 
BB  2 
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he  had  entered  into  poflseesion,  when  the  vendor,  who  had 
sold  the  premises  as  executor  under  a  will,  endeavoured  to 
recover  possession  of  the  property,  and  for  that  purpose 

brought  an  ejectment  against  the  Plaintiff,  and  wiis  non- 
suited in  the  action.  He  subsequently  distrained  upon  the 
tenants  for  aUeged  arrears  of  reut^  seizing  in  some  caeei 
their  goodft,  and  in  others  receiving  money  from  them  ai 
payment  The  Plaintiff  proceeded  agabst  the  Defendant 
ior  these  acts  by  summona  before  a  magistrate,  who  ordensl 
the  goods  which  had  been  taken  to  be  restored.  The  Pe- 
fendant>  nevertheless,  persisted  in  issuing  distress  warrants 
against  the  tenants  of  the  property,  claiming  an  landlord  to 
be  entitled  to  subeequent  rents;  and  the  Plaintiff  now  filed 
his  bill,  praying  that  he  mighty  by  the  decree  of  ilie  Court,  be 
quieted  in  the  possession  of  the  property,and  that  the  Defend- 
ant might  be  restrained  by  injunction  from  distraining  upon 
ort^ikingaway  the  goods,or  otherwise  molesting,  annoying, or 
interfering  with  the  tenants  of  the  said  leasehold  meseuagea 


ArfjummL  Mr.  Sheffield  moved  ex  parte  for  the  injunction,  and  sub- 
mitted that  the  Plaintiff  was  entitled  to  the  aid  of  the 
Court,  such  being  the  relief  afibrded  upon  a  bill  of  peaca 


jHdm>€^u     Viue-ChakcelLou  :— 

I  am  not  aware  of  any  authority  for  an  application  of 

this  nature.  TJie  Plaintiff  is  the  owner  of  the  legal  estate, 
which  is  vested  in  himself,  and  he  has,  upon  the  strength  of 
that  estate,  successfully  resisted  an  ejectment.  Hie  Ourt 
IS  afiked  to  interfere  for  the  purpose  of  preventing  annoy- 
ances to  property  by  a  mere  stranger,^ — a  protection  which 
there  are  other  jurisdictions  perfectly  competent  to  affbn)* 
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It  is  not  in  such  a  case  that  a  bill  of  peace  is  applicable. 
Such  bills,  which  it  is  said  may  be  brought  to  quiet  posses- 
sion after  a  right  has  been  repeatedly  determined  at  law, 
stand  upon  a  different  footing.  In  a  recent  case  before  the 
Lords  Justices  (a  dispute  between  several  gas  companies  at 
Sheffield),  their  Lordships  refused  to  interfere  by  way  of  in- 
junction, although  annoyance  and  injury  of  the  most  se- 
rious kind  were  alleged  to  be  taking  place,  and  to  be  appre- 
hended. 

Motion  refused  (a). 


JvdffmerU. 


(a)  See  Davenport  v.  Daven- 
port, 7  Hare,  217,  shewing  cir- 
eamatances  the  very  opposite  of 
those  in  the  above  case, — an  ap- 
plication by  a  party  claiming, 
but  not  having  established  a 
legal  title,  and  being  out  of  pos- 
session, and  in  which  it  is  not  the 
principle  of  this  Court  to  inter- 
pose. These  examples  of  extreme 
yet  contrasted  cases,  beyond  the 
limits  of  equitable  reliei^  exhibit 
and  iUnstrate  the  rules  by  which 
it  is  governed. 

It  may  be  a  question  whether 
bills  of  peace  and  bills  to  quiet 
possession  are  not  of  that  class 
of  subjects  with  regard  to  which 
the  jurisdiction  of  the  Court  is 
now  almost  obsolete,  and  which 
was  only  suited  to  a  state  of  so* 
dety  in  which  the  ordinaxy  ad- 
ministration of  justice  was  less 
regular  and  certain.  SeelSpence 
684.  In  I  Van  Heythusen's  Eq. 
Dr.  p.  611,  there  is  a  well-known 
precedent  of  an  information  and 
bill,  in  the  nature  of  a  bill  of 
peace,  in  which  several  of  the 
inhabitants  of  a  district,  uncon- 
nected with  each  other  except  by 
that  circumstance,  are  made  De- 
fendants. It  is  probable  that  such 


a  form  of  suit,  which  was  admit- 
ted in  the  case  of  tithe  suits  up  to 
the  time  of  their  cessation,  would 
at  this  day  be  deemed  oppressive 
on  Defendants.  A  remarkable 
example  of  an  early  attempt  to 
extend  or  to  abuse  the  practice 
of  the  Court,  which,  in  some  few 
cases,  allowed  claims  against  dis- 
tinct persons  to  be  made  the  sub- 
ject of  the  same  suit,  is  mention- 
ed in  the  Diary  of  Nardsius  Luit- 
treHf  which  has  been  brought  to 
light  by  the  notice  of  Mr.  Ma- 
caulay,  and  recently  printed  {Ox- 
ford, 1857,  vol.  1,  p.  197).  It 
took  place  in  the  time  of  Lord 
Nottingham.  "  A  bill  in  Chan- 
cery was  this  term  preferred  by  a 
widow  against  600  persons,  to 
answear  what  moneys  they  ow*d 
her  husband ;  the  bill  was  above 
3000  sheets  of  paper,  to  the  won- 
der of  most  people ;  but  the  Lord 
Chancellor  looking  on  it  as  vex- 
atious, for  it  would  cost  each  De- 
fendant a  100^.  the  copyeing  out, 
he  dismissed  the  bill,  and  order- 
ed Mr.  Newman,  the  councellour, 
whose  hand  was  to  it,  to  pay  the 
Defendants  the  charges  they 
have  been  att." 
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HE  question  arose  upon  a  devise  by  Frances  Bannister 
who  died  in  1805,  to  T^homas  Bannister  CaMin  for  life, 
with  remainder  to  all  and  eveiy  the  child  and  children  of 
the  said  Thomas  Bannister  CatUvn^  during  their  natural 
lives,  in  equal  shares  if  more  than  one ;  and  after  the  decease 
of  any  or  either  of  such  child  or  children,  then  the  part  or 
share  of  him,  her,  or  them  so  dying  unto  his,  her,  or  their 
child  or  children  lawfully  begotten  or  to  be  begotten,  and 
to  his,  her,  or  their  heirs  for  ever,  as  tenants  in  common. 

The  testator  died  in  January,  1805. 

Thonuts  Bannister  CatUin  had  issue  five  children ;  name- 
ly, George,  Emma,  UecUia,  CaroliTie,  and  Clement,  who 
were  bom  in  the  lifetime,  and  were  living  at  the  death  of 
the  testator;  and  one  child  named  Judee,  who  became  the 
wife  of  Adam  Brown,  and  went  to  India  in  1828,  and  it 
is  presiuned  died  on  her  passage  or  immediately  after  her 
arrival,  as  she  was  not  aftierwards  heard  o^  and  who  left 
issue  several  children,  some  of  whom  survived  Thomas 
Bannister  CatUin  the  tenant  for  Ufa  Caroline,  one  of  the 
children,  who  survived  the  testator,  had  also  issue  several 
children.  Thomxis  Bannister  CattUn  also  had  other  issa^ 
ten  children,  Thomas  Magnus,  Charlotte,  Frederick  Wii- 
lia/m,  Eliza,  Frederick  Fisher,  William,,  Em,iLy,  Clarissa, 
Mary,  and  Svsa/nnah,  bom  aft;er  the  decease  of  the  testa- 
tor. Of  these,  two,  Frederick  WiUiam  and  EUza,  died  in 
his  lifetime  without  having  had  any  issua  Several  of  the 
other  children  who  were  bom  after  the  death  of  the  testator 
had  issue. 
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The  devised  estate  was  subject  to  a  mortgage  created 
by  the  testator  for  securing  the  payment  of  2000Z.  and  in- 
terest; and  under  the  decree  of  the  Court,  made  in  1843, 
the  same  estates  were  conveyed  in  fee  by  way  of  mortgage 
to  secure  25742.  and  interest,  which  was  raised  to  pay  the 
debts  of  the  testator. 


Mr.  WiUcock,  and  Mr.  Prendergasty  for  the  PlaintiffisL         Argumem. 

Mr.  C.  P.  Cooper,  Mr.  RoU,  Mr.  J.  Baily,  Mr.  Rogers, 
Mr.  Elderton,  Mr.  Terrell,  and  Mr.  WaUer  for  the  other 
parties. 

The  authorities  referred  to  are  mentioned  in  the  judg- 
ment, with  the  exception  of  Griffith  v.  Potvndll(a),  which 
is  to  the  same  effect  as  the  cases  referred  to  in  the  fifUi 
rule  (6). 


Vicb-Chanckllor  : — 

The  point  in  this  case  is  one  of  some  novelty,  and  I  there-     J^tdgmmt. 
fore  propose  to  state  somewhat  fully  the  reasons  that  have 
led  me  to  the  conclusion  to  which  I  have  come. 

The  question  arises  on  a  short  devise  to  Thomas  Ba/nr 
nister  CattUn  for  life,  and  after  his  decease  to  all  and  every 
his  children  or  child,  for  their  lives,  in  equal  shares,  and  af- 
ter the  decease  of  any  or  either  of  them,  the  part  or  share 
of  the  child  so  dying  unto  his,  her,  or  their  children  or 
child,  and  his,  her,  or  their  heirs  for  ever,  as  tenants  in  com- 
mon. 

There  were  some  children  of  Thomas  Bam^nister  Caitlin 
(a)  13  Sim.  393.  (6)  Infra,  p.  377. 
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in  esse  at  the  death  of  the  testator,  and  others  who  were 
subsequently  bom ;  and  the  question  which  has  been  argued 
lAy  whether  the  remainder  in  fee  to  any  of  the  grand-chil- 
dren could  take  effect,  it  being  admitted  that  the  remainder 
in  fee  to  the  children  of  those  children  of  Thorruia  Catttin 
Brown  who  were  bom  after  the  death  of  the  testator  can- 
not take  effect 


The  first  observation  that  arises  in  this  case  is,  that  the 
limitations  are  none  of  them  by  way  of  executory  devise, 
but  are  limitations  of  contingent  remaindera  I  apprehend, 
however,  that  a  contingent  remainder  cannot  be  limited  as 
depending  on  the  termination  of  a  particular  estate,  whose 
determination  will  not  necessarily  take  place  within  the  period 
allowed  by  law.  It  has  been  sometimes  a  question  whether 
a  limitation  over  beyond  the  period  might  or  might  not  be 
supported  as  a  good  contingent  remainder,  on  the  ground  of 
its  destructibility  in  the  lifetime  of  the  tenant  for  life.  Mr. 
Ja/rman  in  his  learned  work  discusses  the  point,  and  observes, 
"  the  same  species  of  reasoning  by  which  a  remainder  or 
an  executory  limitation,  to  arise  on  the  determination  of  an 
estate  tail,  is  supported,  might  seem  to  apply  to  a  contin- 
gent remainder,  which  is  liable  to  be  destroyed  by  the  act 
of  the  owner  of  the  preceding  estate  of  freehold,  no  estate 
being  interposed  for  its  preservation;  but  the  writer  is  not 
aware  of  any  authority  for  the  application  of  the  doctrine 
to  such  cases.  If,  therefore,  freehold  lands,  of  which  the 
l^al  inheritance  is  in  the  testator,  be  devised  to  A.  for  life, 
with  remainder  to  his  eldest  son  who  should  be  living  at 
his  decease  for  life,  with  remainder  in  fee  to  the  children  of 
such  eldest  son  who  should  be  living  at  his  (the  son's)  de- 
cease; although  A.  in  his  lifetime  might  destroy  all  the  re- 
mainders, and  the  eldest  son  after  his  (A.'s)  decease  might 
destroy  the  ultimat'O  remainder  in  fee  devised  to  his  chil- 
dren, without  being  amenable  either  at  law  or  in  equity  to 
the  persons  whose  estates  are  thus  destroyed,  such  ultimate 
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remainder  would,  nevertheless,  it  is  oonoeiyed,  be  void  for 
remoteness,  on  the  ground  that  the  destruction  in  these 
cases  is  effected  by  what  the  law  calls  a  tortious  or  vnrong- 
ful  act  (though  it  is  a  wrong  without  a  remedy),  the  perpe- 
tration of  which  is  not  to  be  presumed"(^)*  ^^  latter 
observation  applies  very  strongly  to  this  case^  for  here  the 
legal  estate  is  outstanding  and  subject  to  a  mortgage,  and 
the  party  in  whom  such  legal  estate  is  vested  would  be,  in 
effect,  a  trustee  to  support  the  contingent  remainder,  the 
destruction  of  which,  under  such  drcumstanoes,  could  only 
be  effected  by  an  act  which  would  be  doubly  tortioua  The 
rule  is  stated  in  the  able  argument  of  Mr.  Preston^  in  Mogg 
V.  Mogg(b).  He  says,  "  A  gift  to  an  unborn  child  for  life 
is  good,  if  it  stops  there ;  but  if  a  remainder  is  added  to  his 
children  or  issue  as  purchasers,  it  is  not  good,  unless  there 
be  a  limitation  of  the  time  within  which  it  is  to  take 
effect"  (c).  That  is,  I  think,  a  perfectly  accurate  statement 
of  the  law  which  I  am  to  apply  to  this  case. 
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I  am  bound,  however,  in  this  case,  to  look  at  the  whole 
question,  and  to  consider  how  it  would  stand  on  the  doctrine 
which  has  been  established  with  regard  to  gifts  by  way  of 
executory  devisa 

The  first  rule  is,  that  an  executory  devise  is  bad  unless  it 
be  clear,  at  the  death  of  the  testator,  that  it  must  of  neces- 
sity vest  in  some  one,  if  at  all,  within  a  life  in  being  and 
twenty-one  years  afterwards.  This  principle  will  be  found 
expressly  stated  in  the  opinion  delivered  by  the  present 
Lord  Chancellor,  when  advising  the  House  of  Lords  in  the 
case  of  Lord  Dwnganrum  v.  Smith  (d). 

The  second  rule  is,  that  you  must  ascertain  the  objects  of 


(a)  1  Jarm.  Wills,  S26. 
(6)  1  Mer.  654. 


(c)  Id.  664. 

(J)  12  CL  &  Fin.  646,  570. 
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the  testator's  bounty,  by  construing  his  will  without  any  re- 
ference to  the  rules  of  law  which  prohibit  remote  limitationB ; 
and  having,  apart  from  any  consideration  of  the  eflFect  of  those 
rules  in  supporting  or  destroying  the  claim,  arrived  at  the 
true  construction  of  the  will,  you  are  then  to  apply  the  rules 
of  law  as  to  perpetuities  to  the  objects  so  ascertained 

Thirdly,  if  the  devise  be  to  a  single  person  answering  a 
given  description  at  a  time  beyond  the  limits  allowed  by 
law,  or  to  a  series  of  single  individuals  answering  a  given 
description,  and  any  one  member  of  the  series  intended  to 
take  may  by  possibility  be  a  person  excluded  by  the  rule  as 
to  remoteness,  then  no  person  whatever  can  take,  because 
the  testator  has  expressed  his  intention  to  include  all,  and 
not  to  give  to  one  excluding  others.  One  of  the  earUest 
cases  affirming  this  rule  is  that  of  Proctor  v.  The  Bishop  of 
Bath  cmd  WeOs  (a).  The  devise  in  that  case  was  of  an 
advowson,  in  fee,  to  the  first  or  other  son  of  Thomas  Proc- 
tor, the  grandson  of  the  testatrix,  that  should  be  bred  a 
clergyman  and  be  in  holy  orders;  but  in  case  he  should  have 
no  such  son,  then  to  another  grandson  of  the  testatrix  in 
fee:  and  it  was  held  that  the  first  devise  was  void  as  de- 
pending on  too  remote  a  contingency;  and  that  the  latter 
limitation,  as  it  depended  on  the  same  events  was  also  void, 
for  the  words  of  the  will  would  not  admit  of  the  contingency 
being  divided  In  the  recent  case  of  Lord  Dvmgannon  v. 
SrrdthQ)),  it  was  sought,  in  support  of  the  bequest,  to  shew 
that  one  of  the  series  of  persons  who  might  be  the  heirs 
male  of  the  body  of  the  grandson,  might  take  within  the 
prescribed  period,  and  was  not  therefore  within  the  objec- 
tion ;  but  the  answer  was,  that  "  there  was  no  gift  to  him  in 
tennis  different  firom  the  gift  to  all  others  who  may  be  able 
to  bring  themselves  within  the  terms  of  the  gifl^"  and  that 
"  where  a  testator  has  made  a  general  bequest,  embracing  a 

(a)  2  Hen.  Bl.  358.  also,  Ker  v.  Lord  Duvgannofit  1 

(b)  12  a.  &  Fin.  646.    See,      D.  &  W.  609. 
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great  number  of  possible  objects,  there  is  no  authority  for 
holding  that  a  court  can  so  mould  it  as  to  say  that  it  is 
divisible  into  two  classes,  the  one  embracing  the  lawful,  the 
other  the  unlawful  objects  of  his  bounty  "(<^)* 

The  fourth  rule  is,  that  where  the  devise  is  to  a  class  of  per- 
sons answering  a  given  description,  and  any  member  of  that 
class  may  possibly  have  to  be  ascertained  at  a  period  ezceed- 
ingthe  limits  allowed  by  law,  the  same  consequence  follows  as 
in  the  preceding  rule,  and  for  the  same  reason.  You  cannot 
give  the  whole  property  to  those  who  are  in  fact  ascertained 
within  the  period,  and  might  have  taken  if  the  gift  had 
been  to  them  nominatim,  because  they  were  intended  to  take 
in  shares  to  be  regulated  in  amount,  augmented  or  diminished, 
according  to  the  number  of  the  other  members  of  the  class, 
and  not  to  take  exclusively  of  those  other  members.  Of  this 
rule  the  cases  of  Jee  v.  AudUyQi),  Leake  v.  Itobvn8(m(c), 
and  Oooch  v.  Oooch{d)  are  illustrations.  Jee  v.  AucUey  was 
a  strong  case  of  that  class,  for  there  all  the  children  actually 
in  esse  might  have  taken,  and  it  was  only  the  possibility 
that  there  might  have  been  incapable  children,  which  ex- 
cluded those  who  were  capable. 

The  fifth  and  last  rule  to  which  I  need  to  advert,  is 
this, — ^that  where  there  is  a  gift  or  devise  of  a  given  sum  of 
money  or  property  to  each  member  of  a  class,  and  the  gift 
to  each  is  wholly  independent  of  the  same  or  similar  gift  to 
every  other  member  of  the  dass,  and  cannot  be  augmented 
or  diminished  whatever  be  the  number  of  the  other 
members,  then  the  gift  may  be  good  as  to  those  within  the 
limits  allowed  by  law.  This  was  settled  in  the  case  of 
Storra  v.  Benbow  (e).  That  was  a  gift  of  600Z.  apiece  to 
each  child  that  might  be  bom  to  either  of  the  children  of 


1853. 


J^tdgmewt, 


(a)  12  CL  &  Fin.  674. 
(6)  1  Cox,  324. 
{c)  2  Mer.  363. 


(d)  14  Beay.  565. 
{e)  2  Myl.  &  K.  46. 
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the  tegtator's  brothers,  without  ben^t  of  survivorship.  The 
legacy  of  500Z.  to  each  of  the  children  living  at  the  death 
of  the  testator,  who  alone  could  take,  was  unaffected  by  the 
number  of  subsequently  bom  children,  who  were  excluded ; 
and  the  exclusion  of  the  latter  did  not  therefore  affect  the 
children  who  were  capable  of  taking  under  the  bequest 
The  last  rule,  in  fact,  amounts  to  no  more  than  this, — ^that 
the  gift  being  single  to  each  party,  you  have  only  to  con- 
sider whether  that  particular  gift  must  of  necessity  vest^  if 
at  all  (according  to  the  first  rule),  ¥rithin  the  limit  allowed 
by  law. 


Let  us  now  consider  the  facts  of  the  present  case,  and 
apply  the  rules  which  have  been  stated  to  those  &cts; 
and  inquire  whether  the  gift  be  or  be  not  to  a  number  of 
persons  in  shares,  which,  being  distinctly  ascertained  and 
settled,  are  incapable  of  augmentation  or  diminution.  And 
here  I  would  observe,  that  it  at  first  appeared  to  me  tJbat 
there  was  no  distinction  between  the  present  case  and  the 
late  case  of  Oreenwood  v.  Roberts  (6),  where  there  was  a 
gift  of  an  annuity  to  the  testator's  brother,  and,  after  the 
decease  of  the  annuitant,  to  and  amongst  such  of  his 
children  as  might  be  then  living,  in  equal  shares  during 
their  lives,  with  a  provision  that  at  the  decease  of  any  of 
them,  so  much  capital  as  had  been  adequate  to  the  pay- 
ment of  the  annuity  to  which  the  child  so  dying  had  been 
entitled  during  his  or  her  life,  should  be  forthwith  con- 
verted into  money,  and  divided  equally  amongst  the  children 
of  him  or  her  so  dying,  as  and  when  they  should  severally 
attain  the  age  of  twenty-one  years;  and  he  gave  them 
vested  interests  therein,  and  directed,  that  if  any  children 
of  his  brother  should  at  his  decease  be  dead,  and  had 
left  issue,  such  issue  should  have  the  share  the  parent 
would  have  had  if  he  had  outlived  the  brother.     If  the 


(a)  15  Beav.  92. 
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drcumstances  of  that  case  had  not  in  fact  been  distingniah* 
able,  I  should  have  been  nnder  the  necessity  of  differing 
from  it;  bat  in  that  case  the  children  of  the  brother,  who 
were  bom  and  in  esse  at  the  death  of  the  testator,  might 
all  have  been  dead  at  the  death  of  the  brother.  The  case 
therefore  fell  within  the  third  and  fourth  roles  which  I  have 
mentioned.  It  was  a  gift  to  a  class  to  be  ascertained  at  a 
time  beyond  the  limits  of  remoteness,  and  all  the  members 
of  the  class  might  be  persons  without  these  limits.  The 
children  bom  at  the  testator's  death  might  take  no  interest 
whatever.  On  this  ground  the  decision  in  Oreenwood  v. 
Roberta  was,  no  doubts  perfectly  right 

The  testator  devises  the  estate  to  ITiomaa  Bantnirier 
CatUin  for  life,  with  remainder  to  all  his  children  as 
tenants  in  common  for  life,  with  remainder  as  to  every 
share  of  every  child  to  the  children  of  that  child  in  fee. 
Now,  to  follow  the  respective  shares  of  the  property,  suppose 
ThoTnas  Bannister  Cattlm  to  have  four  sons,  A.,  JB.,  C, 
and  D.,  and  A.  and  ^.  to  be  living  at  the  testator's  death 
« and  the  others  to  be  bom  afterwards.  A.  and  J?.,  on  the 
testator's  death,  take  an  immediate  vested  interest  in  re- 
mainder for  life,  expectant  on  their  father's  death,  with 
remainder  to  their  respective  children  in  fee,  subject  to 
their  respective  moieties  being  diminished  on  the  birth 
of  O.  and  D.,  but  their  exact  shares  are  ascertuned 
within  the  legal  limits  at  the  death  of  their  father, 
and  neither  their  life  interests  nor  the  remainder  in  fee 
are  capable  of  being  wholly  divested  in  &vour  of  any  party 
beyond  the  legal  limits,  neither  could  any  one  intended  by 
the  testator  to  take  an  interest^  but  at  a  period  beyond  the 
legal  limits,  possibly  take  in  lieu  of  J.,  or  B.;  their  shares  are 
not  therefore  within  the  third  rule,  or  governed  by  the  judg- 
ment in  the  case  of  Lord  Dungannon  v.  Smith,  as  might 
have  been  the  case  if  the  devise  had  been  to  the  sons  of 
Thomas  Bannister  Cattlin  living  at  his  decease,  with 
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remamder  to  their  sons  in  fee,  for  then  there  might  pos- 
sibly, at  the  death  of  Thmuia  Bannister  CattU/n^  have 
been  no  son  who  was  in  existence  at  the  testator's  death. 
Neither,  again,  can  any  possible  event  happening  after  the 
death  of  Thomas  Banrdster  CatUin,  augment  or  diminish 
the  share  of  A.  or  B.  Here,  then,  A.  and  B.  are  respec- 
tively persons  in  esse  at  the  death  of  the  testator,  who  are 
to  take  a  share  that  must  be  ascertained  in  a  manner 
incapable  of  augmentation  or  diminution  at  the  expiration 
of  another  life  in  esse.  What  is  there  to  prevent  the 
limitation  of  that  share  to  him  for  life,  with  remainder  to 
his  children  in  fee?  for  this  share  must  of  necessity  vest, 
if  at  all,  within  the  legal  limits,  and  complies,  therefore, 
with  the  rula  It  is  in  reality  the  case  of  Starrs  v. 
Benbow,  substituting  a  given  share  for  a  given  sum  of 
money. 


The  two  shares  of  A.  and  B.,  in  the  case  I  have  sup- 
posed, are  wholly  free  from  the  questions  which  arose 
in  Leake  v.  Robmaon,  or  Lord  Dvmgannon  v.  Smith, 
Sir  WiUiam  Oranty  in  LeaJce  v.  Robinson,  speaking  of. 
the  bequest  made  by  the  testator  in  that  case,  says :  "  He 
supposed  that  he  could  do  all  that  he  has  done, — ^that  is, 
include  afterbom  children,  and  also  postpone  the  vesting 
until  twenty-fiva  But  if  he  had  been  informed  that  he 
could  not  do  both,  can  I  say  that  the  alteration  he  would 
have  made  would  have  been  to  leave  out  the  afterbom 
grandchildren,  rather  than  abridge  the  period  of  vesting? 
I  should  think  quite  the  contrary  "  (a). 

The  present  case  is  free  from  the  difficulty  which  is 
pointed  out  in  those  remarks,  and  upon  which  the  point  in 
that  case  was  determined.  The  case  of  Dodd  v.  Wake  (6), 
which  was  mentioned,  comes  within  the  same  category  as 


(a)  2  Mer.  388. 


(6)  8  Sim.  616. 
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Oreemvood  v.  Roberts.  In  Dodd  v.  WaJce,  the  bequest  of 
a  sum  of  money  was  limited  unto  and  amongst  the  children 
of  the  testator's  daughter,  who  should  be  living  at  the  time 
the  eldest  should  live  to  attain  the  age  of  twenty-four 
years,  and  the  issue  of  such  of  the  children  of  his  said 
daughter  as  might  then  happen  to  be  dead  leaving  issue, 
to  be  equally  divided  between  or  among  them,  share  and 
share  alike,  as  tenants  in  common.  There  were  three 
children  living  at  the  death  of  the  testator,  who  might  have 
attained  the  age  of  twenty-four  within  the  proper  period, — 
but  upon  that  form  of  bequest  it  seems  dear,  as  the  Vice- 
chancellor  held,  that  the  testator  did  not  intend  it  to  apply 
of  necessity  to  any  existing  child,  but  to  take  effect  only 
when  the  first  child  attained  twenty-four,  which  might 
possibly  be  without  tho  period  of  legal  limitation.  The 
children  living  on  that  event  might  or  might  not  be 
composed  of  a  class  not  in  existence  at  the  death  of  the 
testator. 
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In  the  case  now  before  me,  no  person  out  of  the  prescribed 
limits  could  possibly  take  the  whole  of  ^.  or  B/a  share,  and 
the  exact  amount  of  each  share  is  finally  ascertained  within 
the  legal  limits;  and  from  the  time  that  it  is  so  ascertained, 
no  party  without  the  l^al  period  can  possibly  acquire  the 
least  interest  in  it,  so  as  to  divest  or  diminish  it ;  nor  can 
any  party  whose  interest  is  so  ascertained  within  the  period, 
or  his  children,  acquire  any  interest  in  the  shares  of  such 
other  parties  so  as  to  augment  it 


The  limitation  as  to  the  shares  of  C.  and  D.  in  the  case 
I  have  supposed  would  be  clearly  void,  as  their  children 
might  be  bom  at  a  period  exceeding  the  limits  which  the 
law  allows,  they  themselves  not  being  in  esse  at  the  death 
of  the  testator.  I  observe  that  Mr.  Ja/rmom  expresses  a 
doubt  whether  the  state  of  events  should  not  be  considered 
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as  they  stood  at  the  date  of  the  will  (a).  It  is  now  dear 
that  the  death  of  the  testator  is  the  time  to  be  looked  at 
The  rule  on  this  point  is  plainly  expressed  by  the  present 
Lord  Chancellor  in  the  case  of  Lord  Dungannon  w.  Smith, 
where,  observing  that  a  gift  to  the  person  who  at  the  death 
of  B.  should  be  the  heir  male  of  his  body,  if  he  should  attain 
twenty-one,  would  be  good  as  to  the  person  who  should  be 
heir  male  of  B,  at  his  death,  he  adds :  ^  It  would  be  good, 
because  at  the  death  of  the  testator  it  would  be  absolutely 
certain  that  the  bequest  must  take  effect,  if  at  all,  within 
twenty-one  years  after  the  death  of  B. ;  and  it  would  not  be 
rendered  invalid  by  a  subsequent  gift  to  others,  which  might 
be  too  remote  "  (6). 


The  declaration  will  be,  that  the  estate  was  by  the  will  of 
the  testator  well  limited  in  fee  to  the  children  of  those 
children  of  Tliomcca  Bannister  Cattlin  who  were  living  at 
the  death  of  the  testator. 


(a)  1  Jarm.  Wills,  229  n.  («). 
(6)  12  CI.  &  Fin.  fi74.    See  also  WHliams  v.  Teale,  6  Hare,  239. 
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THE    PRINCIPAL    MATTERS 


coirxAnrxD  a  thb 


ELEVEN  VOLUMES  OF  THESE  REPORTS. 


ABANDONED  MOTION. 
See  Motion. 

ABATEMENT. 

See  DifliossAir— Evidence — ^Motion — 
Taxation. 

1.  The  defendant  in  an  abated  suit  is 
not  entitled  to  deal  with  the  subject  of  the 
suit  in  contraTention  of  orders  made  in  the 
caaee  before  the  abatement:  the  proi>er 
course  for  the  defendant  in  such  a  case  is, 
to  apply  to  the  Court  that  the  bill  be  dis- 
missed in  default  of  revivor  by  the  proper 
parties  within  a  certain  time ;  or,  tnat  he 
may  be  at  libertv  to  act  notwithstanding 
those  orders  ;  or  himself  to  revive  the  smt 
and  proceed  in  it.  Fisher  v.  Fisher^  iv.  196 

2.  Interim  order  on  petition  in  an  abated 
suit,  in  the  nature  of  an  injunction,* for  a 
limited  time,  to  protect  property  in  question 
in  that  suit,  but  admmistered  in  a  suit 
before  another  branch  of  the  Court, — giving 
the  petitioner  an  opportunity  of  applying 
in  such  other  brancn  of  the  Court,  he  un- 
dertaking to  revive,  or  otherwise  make 
bimself  a  party  to,  the  abated  suit         76. 

ABATEMENT  OF  LEGACIES. 
See  Accumulation. 

ABJURATION. 
Su  Alien. 

ABSCONDING. 
See  Pro  Confesso. 
Defendant  residing  out  of  the  jurisdiction 
deemed  to  have  absconded  to  avoid  the 
VOL.  XI.  405 


ABSOLUTE  INTEREST. 

process  of  the  Court,  under  the  1st  Order 
of  the  11th  of  April,  1842.    HeU  v.  Ogle, 

ii.  623 

ABSENT  PARTIES. 

See  Joint  Stock  Company. 

ABSOLUTE  INTEREST. 
See  Legacy — ^Will. 

1.  The  testator,  by  his  will,  desired  that 
everything,  during  the  life  of  his  wife, 
should  remain  as  it  was,  for  her  use  and 
benefit ;  and  after  her  decease  he  gave  his 
real  estate  to  his  male  heir,  and  his  per- 
sonal estate  to  his  children,  adding  that  he 
gave  the  above  devise  to  his  wife,  that  she 
might  support  herself  and  her  children 
according  to  her  discretion,  and  for  that 
purpose : — Held,  that  the  widow  took  an 
absolute  interest  for  her  life  m  the  real  and 
personal  estate.     Thorp  v.  Owen,      ii.  607 

2.  A  gift  of  the  yearly  interest,  dividends, 
proceeds,  and  profits  to  arise  from  the 
shares  of  the  testator  in  a  pottery,  ship- 
building yard,  shipping,  trust-monies, 
effects,  and  premises,  to  his  wife  for  her 
life,  for  the  maintenance,  education,  and 
support  of  herself  and  his  children ;  and 
subject  to  some  bequests  and  trusts  for  the 
advancement  of  the  children,  a  bequest  of 
the  residue  to  the  children  equally ;  and, 
the  testator  particularly  reconmiended,  de- 
sired, and  directed  his  wife,  at  his  decease, 
by  will  or  otherwise,  to  divide  or  dispose 
of  what  money  or  property  she  mi^ht  have 
saved  from  the  yearly  income  therembefore 
given  to  her,  amongst  all  his  children  in 
e^ual  shares :— i/e/3,  that  the  attempted 
disposition  of  the  savings  of  the  widow  was 
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widow  having  taken  a  beneficial  interest, 
and  being  empowered  to  spend  the  whole, 
there  was  no  certainty  of  the  subject  of  the 

g'fl,  and  no  trust  created  of  the  savings  in 
vour  of  the  children  ;  and  that  the  same, 
therefore,  belonged  to  the  estate  of  the 
widow.     Cowman  v.  Harrison,  x.  234 

S.  Where  trust  funds  were  settled  to  the 
separate  uae  of  a  married  woman  for  her 
life,  and  after  her  decease  upon  trust  for 
such  persons  as  she  should  by  will  appoint, 
and  m  default  of  appointment  for  her 
executors  and  administrators, — she,  having 
become  a  widow,  applied  for  a  transfer  of 
the  funds  to  herself  and  her  assignees,  offer- 
ing to  release  her  power  of  appointment : 
and  it  was  held  that  she  was  absolutely  en- 
titled to  the  trust  funds,  and  the  order  was 
made  accordingly.    Page  v  Soper,    xi.  321 

ABSTRACT. 
Se$  Appendix,  vol.  ix,  p.  i — Notice. 

ABUSE  OF  PROCEEDINGS  OF  TDE 
COURT. 

See  Contempt. 

ACCEPTOR. 
See  Trustee  and  Cestui  que  Trust. 

ACCOMMODATION  BILL. 

See  Bill  op  Exchanoe — Principal  and 
Surety. 

ACCOUNT. 

See  Administration  Suit — Appendix,  vol. 
X,  p.  ix — Assignment — Charitable 
Use — Consignee  —  Contempt  —  Con- 
tract —  Evidence  —  Jurisdiction  — 
Lunacy — Mistake — Parties — Part- 
nership — Power — Set-off —  Supple- 
mental Bill. 

1.  In  a  suit  by  residuary  legatees  of  A. 
asainst  the  personal  representatives  of  B., 
wno  was  the  executor  of  A.,  for  payment 
of  a  debt  doe  from  B.  to  A.,  the  amount  of 
which  was  not  admitted,  and  also  for  an 
account  of  the  personal  estate  of  A.,  pray- 
ing also,  unless  assets  were  admitted,  an 
account  of  the  personal  estate  of  B.,  and, 
that  being  insufficient,  seeking  to  charge 
his  real  estate  :—^eW,  that  the  plaintiff 
was  not  entitled  to  a  declaration,  that  a 
particular  debt  or  sum  constituted  an  item 
m  the  account  to  be  taken ;  but  that  evi- 
dence tendinff  to  show  that  the  defendant 
should  be  charged  with  such  particular 
debt  or  sum  was  admissible.  Tomtin  v. 
Tomlin,  i.  236 
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Hunter,  and  Walker  "7,  Woodward  Q^mirtt^ 
upon.  Ih. 

2.  Decree  for  taking  accounts  contingent 
upon  a  preliminary  finding  as  to  the  nature 
of  the  estate.    Reeve  v.  AUorM^GaimL, 

m.193 

3.  The  defendant,  who  was  a  customer 
of,  and  had  an  account  with,  a  bank,  was 
also  employed  by  the  bank  to  raise  money 
on  certain  Spanish  bonds,  which  he  ac- 
cordingly did ;  the  money  being  afterwards 
recalled  by  the  mortgagees  and  not  paid, 
the  bonds  were  sold ;  and  the  defendant 
received  the  balance,  and  retmed  it  with- 
out the  knowledffe  of  the  bank.  On  a  bill 
filed  on  behalf  of  the  bank  for  payment  of 
this  balance,  and  also  for  a  general  ac- 
count : — Held,  that  although  the  defendant, 
by  his  answer,  said  the  result  of  the  ^ne- 
ral  account  when  taken  would  be  m  his 
favour,  yet  he  was  not  entitled  to  withhold 
payment  of  the  balance  received  by  him  in 
respect  of  the  bonds  until  the  general  ac- 
count should  be  taken ;  and  a  decree  for 
payment  of  that  balance  and  interest  was 
accordingly  made,  and  also  the  decree  for 
taking  &e  general  account  Gordon  t. 
Pym,  in.228 

4.  As  to  the  rule  of  the  Court  in  requir- 
inff  the  accounts  of  the  estate  to  be  taken 
before  deciding  on  the  construction  of  a 
wiU.     GasheU  v.  Holmes,  m,  438 

5.  Although  the  bill  brought  by  the 
executor  stated  that  the  debts,  funeral  and 
testamentary  expenses,  and  legacies  of  the 
testatrix  had  been  paid,  and  the  residue 
specifically  appropriated  to  answer  the 
trusts  of  the  will,  and  merely  sought  the 
direction  of  the  Court  as  to  the  class  of 
persons  entitled  to  take  under  such  trnts, 
the  Court  would  not  decide  the  question  of 
construction  until  the  accounts  of  the 
estate  had  been  taken,  unless  it  should  ap- 
pear that  all  the  class  entitled  to  take  were 
parties  to  the  suit,  and  competent  to  bind 
themselves, — and  those  parties  should  waite 
the  accounts  of  the  estate,  and  accept  the 
same  at  a  given  amount, — and  the  personal 
representatives  should  admit  assets  for  all 
purposes, — upon  which  consent  and  admis- 
sions a  decree  might  be  made  finally  dis- 
posing of  the  estate,  but  saving  the  righte 
of  creditors.     Say  v.  Creed,  «i-  ^^ 

6.  Decree  in  legatees'  suit,  on  adnaission 
of  assets,  without  taking  the  accounts. 
Gordon  v.  Scott,  vL  459,  n. 

7.  The  Court  will  not  direct  an  account 
to  be  taken  with  annual  rests  where  no 
special  case  for  that  form  of  decree  had 
been  made  on  the  pleadings.  iVeeso«v. 
Clarkson,  iv-  ^\ 

8.  Bill  for  a  partnership  account  and 
injunction.    Order,  on  motion  by  consent 


ACCOUNT. 


ACCUMULATION. 


to  take  the  accotrnta.  One  of  plaintiffs 
tHerwarda  became  bankrupt,  and  the  de- 
fendant filed  a  supplemental  bill,  bringing 
his  assignees  before  the  Court,  and  moved 
that  the  proceedings  under  the  order  might 
be  prosecuted  as  well  against  the  new  aa 
against  the  original  defendants.  The  Court, 
with  the  consent  of  the  assignees,  but  with- 
out the  consent  of  the  solvent  plaintiffs  in 
the  original  suit,  made  the  order.  Hilck- 
cockY.  CopUng^  iv.  161 

9.  By  a  contract  for  the  execution  of 
railway  works,  after  specifying  certain 
works  to  be  done  for  a  gross  sum,  it  was 
provided  that  extra  works,  which  the  Com- 
pap;^  or  their  engineer  should,  by  any 
writing  under  his  hand,  require  to  be  exe- 
cuted, should  be  deemed  to  be  included  in 
the  contract,  and  should  be  paid  for  at 
a  certain  rate ;  and  that  the  contractor 
shonld  not  be  entitled  to  make  any  claim 
for  any  alteration  or  addition  which  he 
might  make  without  such  written  and 
signed  instructions: — Held  by  the  Vice- 
Vhancettor  of  England  (affirmed  on  ap- 
peal by  the  House  of  Lords),  that  a  suit 
for  an  account  of  the  monies  due  to  the 
contractor,  in  respect  of  works  done  under 
the  contract,  was  a  proper  sn^ect  of  juris- 
diction in  equity.  Nixon  v.  2^  Tqff'  Vale 
Railway  Company^  vii.  136 

10.  Hdd^  by  the  Vice-chancellor  Wi- 
<ram,  (upon  exceptions,)  tiiat  a  direction 
for  an  account  of  extra  works  done  by  the 
plaintiff  under  and  b;^  virtue  of  the  con- 
tract, did  not  authorise  any  account  to 
be  t^n  of  works  (other  than  the  specified 
works)  done  by  the  contractor,  with  the 
privity  of  the  Company,  without  written 
instmctions ;  but  that  the  Court  would  give 
the  plaintiff  liberty  to  bring  his  action  at 
law  against  the  Company,  in  respect  of 
works  done  without  such  instructions, — 
not,  however,  relieving  him  asainst  the 
legal  effect  of  the  lapse  of  time  ouiing  the 
proceedings  in  equity.  lb, 

11.  Quoere^  whether,  if  the  contractor 
could  not,  in  covenant,  recover  for  extra 
works  done  for  the  Company  without 
written  instructions,  he  might  not  recover 
in  assnmpsit.  lb, 

12.  Is  IS  not  an  objection  to  a  decree  for 
ope  purpose,  that  it  may  involve  the  neces- 
sity of  taking  an  account,  which  account  it 
may  possibly  be  necessary  to  take  in  ano- 
ther suit  for  another  purpose.  Kirwan  v. 
^nW,  yii.  847 

13.  Demurrer  allowed  to  a  Hll  for  an 
account,  where  it  did  not  appear  that  the 
wcount  between  the  plaintiff  and  defendant 
was  mutual,  aa  consisting  of  receipts  and 
payments  by  each  party  on  account  of  the 
other,  and  where  it  did  not  appear  that  the 
P&yments  forming  one  side  or  the  account 

407 


were  other  than  matters  of  set-off  as  against 
the  receipts  on  the  other  side,  and  not- 
withstanding a  statement  in  the  bill  that 
the  defendant  had,  in  a  particular  sale  or 
transaction,  acted  as  the  agent  of  the 
plaintiff  in  receiving  monies  on  his  account. 
FhilUps  v.  PMUpB^  ix.  471 

14.  Where  a  conveyance  of  an  estate, 
obtained  upon  a  pretended  purchase  firom 
an  aged  and  illiterate  man,  by  a  person 
who  stood  towards  him  in  a  confidential 
position,  was  set  aside,  the  Court,  being  of 
opinion  that  there  was  in  fact  no  purchasei 
refused  to  give  the  defendant  a  decree  for 
an  account  of  monies  paid  b^  or  owing  to 
him,  which  he  alleged  (but  faded  to  prove) 
was  the  consideration  agreed  upon  for  such 
purchase  and  conveyance.  The  rule,  that 
a  party  coming  for  equity  must  do  equity^ 
does  not  extend  so  far  aa  to  affect  matters 
unconnected  with  the  transaction  in  respect 
of  which  the  relief  is  sought.  Wilkinson 
V.  Fowkesy  ix.  592 

16.  It  does  not  follow,  that,  because  a 
principal  is  entitied  to  have  an  account 
taken  in  equit3r  as  against  his  agent,  the 
agent  has  a  siimlar  right  against  his  prin«' 
cipal ;  for  the  right  of  the  principal  rests 
on  the  trust  and  confidence  reposed  in  the 
agent,  but  the  agent  reposes  no  such  trust 
or  confidence  in  the  principal.  Padwick  v. 
Stanley^  ix.  627 

ACCOUNT  OF  PERSONAL  ESTATE. 
See  Appendix,  vol.  ix,  p.  vii. 

ACCOUNTS  AND  INQUIRIES* 
See  Appendix,  voL  ix,  p.  i. 

ACCRUING  SHARE* 
See  Will,  4. 

ACCUMULATION* 
See  Tenancy  in  Common. 
1.  Direction  to  invest  £10,000,  4/.  pef 
cent  stock,  in  the  name  of  trustees,  and  to 
pay  thereout  annuities  to  various  persons, 
amounting  in  the  whole  to  £400  a  year : 
and  that  tne  trustees  should  hold  the  said 
stock  and  the  dividends  thereof  subject  to 
the  annuities,  upon  trust,  aa  to  so  mudi  of 
the  dividends  as  fh>m  time  to  time  should 
fkll  in  by  the  determination  of  the  annuities, 
until  one  half  of  the  dividends  should 
have  so  fallen  in,  to  invest  the  same  and 
the  resulting  income  thereof,  in  order  to 
increase  the  capital  of  the  said  fund  by 
accumulation ;  and  so  soon  as  one-half  of 
the  dividends  should  have  so  fallen  in,  to 
apply  such  moiety  of  the  dividends,  and 
also  such  fUiiher  parts  of  the  same  as 
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should  from  time  to  time  Mi  in  by  the 
determimition  of  the  annuities  respectively, 
and  the  whole  of  the  dividends  when  all 
the  annuities  should  have  ceased,  to  cer- 
tain charitable  uses.  The  £10,000, 4/.  per 
cent  stock  was  invested  accoiding  to  the 
will,  and  was  subseauentlj  converted  into 
3^  per  cents.,  and  tne  trustees  thereupon 
reduced  the  nayments  to  the  annuitants  by 
one-eighth,  tne  dividends  having  become 
to  that  extent  insufficient  to  answer  the 
annuities.  The  death  of  some  of  the  an- 
nuitants afterwards  released  a  part  of  the 
dividends,  and  the  sums  so  falling  in  were 
accumulated.  In  an  information  to  esta- 
blish the  charity : — Held^  that  although  the 
accumulation  of  the  dividends  had  not 
begun  until  the  death  of  an  annuitant, 
maoy  years  after  the  death  of  the  testator, 
yet,  by  the  statute  40  Geo.  3,  c.  98,  the 
accumulation  must  cease  at  the  expiration 
of  twenty-one  years  from  his  death.  At- 
torney-General y,  Poulderiy  iii.  555 

2.  That  the  annuitants  were  not  entitled 
to  be  paid  their  annuities  in  full,  either  out 
of  the  capital  or  out  of  the  released  divi- 
dends, but  that  the  reduction  of  the  stock 
would  operate  to  produce  a  proportionate 
reduction  in  the  several  annuities,  and  in 
the  fund  applicable  to  the  charity.  lb, 

3.  That  the  whole  of  the  accumulated 
frind,  arising  before  a  moiety  of  the  divi- 
dends was  released  by  a  cessation  of  the 
annuities,  was  undisposed  of  by  the  idll, 
and  formed  part  of  the  residuary  estate.  lb, 

4.  A  direction,  by  will,  to  pay  out  of  the 
testator's  property  the  premiums  upon  a 
policy  of  insurance,  effected  by  the  testa- 
tor upon  the  life  of  another  person,  is  valid 
for  the  whole  life  insured,  and  is  not  an 
accumulation,  by  the  Thelluson  Act  (39  & 
40  Geo.  3,  c.  98),  restricted  to  twenty-one 
years  only.    BassU  y.  Lister^  ix.  177 

5.  Where  a  gift  to  children  is  not  made 
or  secured  to  them  out  of  property  spring- 
ing from  or  settled  upon  their  parents,  and 
there  is  nothing  in  the  nature  or  context 
of  the  instrument  to  impress  upon  the  gift 
the  character  of  a  portion,  it  is  not  a  por- 
tion within  the  meaning  of  the  2nd  sect,  of 
the  Thelluson  Act ;  and  the  circumstance, 
that  the  gift  is  a  part  of  the  estate  of  which 
the  parent  is  the  residuary  legatee,  has  not 
the  effect  of  ^ving  to  tne  gift  the  char- 
acter of  a  portion.    Jones  v.  Maggs,  ix.  605 

6.  There  is  no  reason,  and  it  is  contrary 
to  the  policy  of  the  Thelluson  Act,  to  put 
a  strained  or  forced  construction  on  the 
term  ^^  portions  for  children'*  contained  in 
the  2nd  section  of  that  Act.  76. 

7.  Under  the  Thelluson  Act,  the  resi- 
duary legatee  was  held  to  be  entitled,  at 
the  expiration  of  twenty-one  years,  to  the 
accumulations  of  a  legacy  given  to  the 
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children  of  the  testatrix's  brother,  and  di- 
rected to  be  divided  amongst  them  when 
they  should  attain  twenty -one.  lb. 

8.  After  several  devises  and  bequests  of 
real  estate,  farming  stock,  sums  of  money, 
and  life  annuities,  to  the  seven  sons  and 
daughters  of  the  testator,  nominatim,  the 
testator  directed  the  surplus  interest  of  the 
residue  to  be  accumulated  during  the  Uvea 
of  his  said  children  and  the  life  of  the 
longest  liver  of  them ;  and,  after  the  de- 
cease of  the  survivor  of  them,  that  hii 
residuary  estate  should  be  divided  amongst 
all  his  grandchildren,  if  more  than  one, 
equally ;  and  if  but  one,  then  to  snch  only 

grandchild :  —  Held^  that,  inasmuch  u 
3e  direction  for  accumulation  was  not  in- 
tended to  raise  the  portion  of  any  given 
child  of  anjr  of  the  nrst  takers,  but  was  a 
chance  limitation  to  whomsoever  might  be 
the  surviving  grandchild  at  the  death  of 
several  persons,  including  uncles  and  aunts 
of  the  grandchild,  with  whose  benefit 
under  the  will  the  gift  to  the  grandchild 
had  no  direct  connection,  the  case  did  not 
fall  within  the  exception  contained  in  the 
2nd  section  of  the  Thelluson  Act,  which 
enables  provision  to  be  made  for  raising 
portions  for  any  child  or  children  of  loy 
person  taking  an  interest  under  the  con- 
veyance, settlement,  or  devise ;  and  that 
the  direction  for  accumulation  bevond  the 
period  of  twenty-one  years  after  the  death 
of  the  testator  was  therefore  null  and  void. 
Burt  V.  Sturt^  ^  ^1^ 


ACKOWLEDGMENT. 
See  Debtor  and   CRKDrroR— HrsB.ofi) 

AND    WiFB—MOBTGAGOR    AND   MOKT- 
OAQEE. 


ACQUIESCENCE. 

See  Account  —  Constructivb  TRrsr— 
General  Orders,  1796,  April  23— Im- 
provement—Lapse  OF  Time— Part- 
nership—  Specific  Performakce  — 
Trustee  and  Cestui  que  Trust. 
1.  A  collier V  proprietor  constructed  a 
railway  from  his  colliery  across  the  lan^ 
of  several  other  persons  by  agreement,  and 
his  solicitors  wrote  a  letter  to  the  defend- 
ant, across  whose  lands  he  desired  to  carry 
tiie  railway,  referring  to  the  powers  of  a 
local  Act  of  Parliament,  supposed  to  enable 
him  to  take  lands  within  a  certain  area  for 
road- ways,  and  otTering,  on  the  part  of  the 
plamtiff,  to  pay  him  for  the  land  at  a  fair 
valuation.    The  defendant  did  not  reply 
to  the  letter,  and  the  railway  was  made 
across  his  land  without  fiirther  commmu- 
cation  with  him.    A  year  or  two  after- 


ACQUIESCENCE. 


ADEMPnON. 


^wrds,  the  plamtiff  and  defendant  had  an 
interview,  but  did  not  agree  as  to  the  price 
to  be  paid  for  the  land  ;  and  three  or  four 
years  after  the  railway  was  made,  the  de- 
fendant brought  his  ejectment ;  whereupon 
the  plaintiff  filed  his  bill  for  an  iiyunction, 
charging  acquiescence.  The  Court,  on 
motion,  restrained  the  action,  upon  the 
plaintiff  giying  judgment  in  the  action  of 
ejectment,  and  paying  a  sum  into  Court  not 
less  than  the  amount  of  the  utmost  valuation 
of  the  land.     PoweU  v.  Thomas^       yi.  800 

2.  Qucere^  whether,  from  the  relation 
existing  between  the  vendor  and  purchaser 
of  land,  constituting  the  purchaser  a  trustee 
of  the  purchase-money  for  the  vendor, 
there  arises  any  other  than  a  constructive 
trust,  as  to  which  the  relief  in  e(]uity,  by 
analogy  to  the  Statute  of  Limitations,  will 
be  barred  by  long  acquiescence.  Toft  v. 
St^henson,  vii.  1 

3.  Acquiescence  by  one  of  several  co- 
plaintiffs  in  the  act  complained  of,  pre- 
cludes the  interference  of  the  Court  upon 
an  interlocutory  application,  as  much  as 
upon  decree;  and  tne  rule  is  the  same, 
although  some  of  the  co-plaintiffs  are  in- 
fants.   Marker  v.  Marker,  ix.  16 

4.  Parties  cannot  be  said  to  acquiesce  in 
the  claims  of  others,  unless  they  are  fully 
cognisant  of  their  right  to  dispute  them. 
ifarl:er  v.  Marker,  ix.  16 

5.  Effect  of  notice  that  a  chum  will  be 
rensted  in  excluding  an  objection  to  relief 
on  the  ground  of  laches  or  acquiescence 
Moriaon  v.  Moat^  ix.  266 


ACT  OF  PARLIAMENT. 

See  Joint  Stock  Company. 
1.  An  Act  of  Parliament,  empowering 
commissioners  to  inclose  the  common  lands 
in  a  certain  township,  reciting  the  titles  of 
certain  landowners,  and  that  it  would  be 
greatly  for  the  advantage  of  the  proprietors 
ofthe  common  lands  that  the  same  should  be 
diTided  and  inclosed,  enacted  that  it  should 
be  lawful  for  the  commissioners  to  set  out 
and  make  such  ditches,  watercourses,  and 
bridges,  of  such  extent  and  form,  and  in 
Buch  situations,  as  Uiey  should  deem  n'b- 
cessary,  in  the  lands  to  be  inclosed ;  and 
also  to  enlarge,  cleanse,  or  alter  the  course 
of,  and  improve  any  of,  the  existing  ditches, 
watercourses,  or  bridges,  as  weD  in  and 
on  the  same  lands,  as  also  in  any  ancient 
inclosures  or  other  lands  in  the  township, 
as  they  should  deem  necessary :  Held,  that 
the  Actdid  not  empower  the  commissioners 
to  alter  the  drains  in  the  common  lands, 
80  as  to  overlmid  an  ancient  drain  which 
flowed  through  the  conunon  lands  from 
another  town^ip,  and  thereby  to  obstruct 
the  drainage  ofthe  lands  in  such  other 
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township,  to  the  damage  and  injury  of 
the  owners  of  such  lands.  Dawson  v. 
Paver,  v.  415 

2.  Where  an  Act  of  Parliament  em- 
powers certain  persons  to  deal  with  their 
own  property,  or  with  property  in  a  certain 

Slace  or  district,  or  defined  by  a  certain 
escription,  and  does  not,  by  express  words, 
or  by  necessary  implication,  import  that 
the  Legislature  intended  to  affect  the  rights 
of  other  persons  in  other  property,  Courts 
of  law  do  not  construemere  eeneral  words  in 
the  Act  as  affecting  the  rights  of  strangers 
as  to  property  not  within  the  description 
of  that  with  which  the  Act  expressly  pur- 
ports to  deal.  lb. 

3.  Whether  an  Act  of  Parliament  is  to 
be  deemed  a  Public  Act,  binding  on  all  the 
Queen's  subjects,  or  merely  a  Private  Act, 
depends  upon  the  nature  and  substance  of 
the  case,  and  not  upon  the  technical  consi- 
deration whether  tne  Act  does  or  does  not 
contain  a  clause  declaring  that  it  shall  be 
deemed  to  be  a  Public  Act.  lb, 

ACTION. 

See  Agreement — ^Arrest — CRSDrroRS* 
Suit— Injunction. 

ACTION  OR  ISSUE. 
See  Tithes. 

ADDITIONAL  LEGACIES. 
See  Construction. 

ADDRESS  FOR  SERVICE. 
See  Service. 
The  omission  by  the  plaintiff  to  indorse 
an  address  for  service  on  the  writ,  as  di- 
rected by  the  20th  Order  of  the  26th  of 
October,  1842,  does  not  of  necessity  make 
the  writ  void ;  but  the  Court  will,  in  the 
meantime,  so  deal  with  the  proceedings 
which  are  under  its  control,  by  staying 
process  or  otherwise,  as  to  give  the  party 
the  benefit  of  the  20th  Order.  Pnce  v. 
Webby  ii.  511 

ADEMPTION. 
See  Legacy. 
1.  The  testator  bequeathed  a  sum  of 
£3,000  to  his  daughter  for  her  separate 
use,  for  life,  with  remainder  to  her  children 
as  she  should  appoint,  and  in  default  of 
appointment  to  her  children  equally ;  with 
provisions  for  survivorship,  advancement, 
and  for  the  substitution  of  their  issue  ;  and, 
subject  to  an  annuity  and  to  his  debts,  he 
devised  and  bequeathed  all  the  residue  of 
his  real  and  personal  estate  (naming  se- 
curities for  money)  unto  his  son  absolutely. 


ADEMPTION. 
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After  the  date  of  the  will,  the  testator  gave 
to  his  daughter  and  her  husband  a  promis- 
soxy  note  for  £500  then  due  to  the  testa-* 
tor.  In  a  suit  by  the  children  of  the 
dauehter  against  the  son,  claiming  to  have 
the  legacy  of  £8,000  invested  and  secured 
for  their  benefit,  the  defendant  tendered 
parol  evidence,  that,  after  the  date  of  the 
will,  the  testator  was  requested  by  his 
daughter  to  confer  some  benefit  on  her 
husband,  and  that,  thereupon,  the  testator 

Sve  her  the  promissory  note,  declaring, 
ftt  it  was  to  be  in  part  satbfaction  of  the 
legacy  of  £8,000  \  and  that  the  testator 
was  advised  by  his  solicitor,  that  it  was 
not  necessary  to  alter  his  will  to  give  it 
that  efiect : — Held,  that  this  evidence  was 
aihnissible,  as  constituting  an  essential 
part  of  a  transaction  subsequent  to,  and 
mdependent  of,  the  will,  of  which  subse- 
quent transaction  there  was  no  evidence  in 
writing.    Kirk  v.  Eddowes^  ill.  509 

2.  That  the  parol  evidence  was  not  re- 
ceived as  evidence  of  revocation  or  altera- 
tion of  any  part  of  the  will,  but  as  evidence 
of  a  transaction  whereby  the  legatee  had 
received  part  of  her  legacy  by  anticipa- 
tion, lb, 

8.  That  the  advance  to  the  daughter 
and  her  husband  was  an  ademption  pro 
tanto  of  the  legacy  bequeathed  by  the  will 
for  the  benefit  of  the  daughter  and  her 
children.  lb. 

4.  Whether,  if  the  children  had  been  all 
living  at  the  date  of  the  will,  and  been 
named  therein  individually,  and  not  merely 
described  as  a  class,  the  advance  would 
have  been  an  ademption — quceref  lb, 

ADJOURNMENT  OP  CAUSE. 

See  St7BP<ENA  TO  HEAR  JUDOllKKT. 

ADMINISTRATION. 
Su    Account — Appendix,    vol.    z,    p. 

xxxiii  —  Costs  —  Decree — Equttable 

Set-off — ^Executor — Mortgagor  and 

Mortgagee— Receiver, 

1.  In  a  suit  by  a  simple  contract  creditor, 
whose  debt  was  secured  by  a  deposit  of 
deeds  bv  way  of  equitable  morteaee, 
against  the  executors  and  devisees  of  tne 
debtor,  the  mortgaged  premises  were  sold, 
and  were  not  sumcient  to  pay  the  plaintifi^s 
debt,  The  general  assets  of  the  testator 
were  insufiicient  to  pay  his  debts  and  the 
costs  of  suit.  The  parties  beneficially  en- 
titled under  the  devise  by  their  answer 
disclaimed,  but  the  bill  was  not  dismissed 
against  them  : — Held,  that  the  plaintiff  as 
equitable  mortgagee  was  entitled  to  the 
proceeds  of  the  sale  of  the  mortgaged 
premises,  and  the  executors  of  the  testator 
were  entitled  to  retain  iii  full  out  of  ^e 
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general  assets  the  debts  owing  to  them  by 
Uie  testator,  and  that  the  residue  of  the 
assets  should  be  applied  in  the  following 
order : — ^in  payment, — ^first,  of  the  coets  of 
the  executors,  as  between  solidtor  and 
client ;  secondly,  of  the  costs  of  the  plain- 
tiff (including  those  of  the  purcnaaer, 
which  the  plamtiff  was  ordered  to  pay)  ; 
thirdly,  of  the  costs  of  the  defendants 
beneficially  entitled  under  the  devise  ;  and, 
fourthly,  of  the  debts  remaining  due  to  the 
plaintiff  and  the  other  creditors.  Tipping 
V.  Power,  1.  405 

2.  Administration  of  an  estate  where  a 
creditor  had  obtained  judgment  upon  a 
plea  of  plen^  administravit  by  two  of  the 
executors,  and  a  confession  of  assets  to  a 
certain  amount  by  another  executor, — such 
assets  consisting  of  money  in  the  hands  of 
Inmkers  not  reached  by  the  execution, — 
which  the  two  executors  prevented  from 
being  paid  upon  the  cheque  of  the  third 
executor  to  the  judgment  creditor,  and 
which  was  afterwards  paid  into  Court. 
Gaunt  V.  Tayhr,  iL  413 

8.  An  executor,  who,  in  an  action  at  law 
by  a  creditor  of  the  testator,  has  pleaded 
according  to  the  truth  of  the  case,  is,  when 
the  assets  are  taken  firom  him,  and  admi- 
nistered in  equity,  entitled  to  the  protec- 
tion of  the  Court  against  any  personal  lia- 
bility in  respect  of  such  plea.  lb, 
4.  A  partf  to  whom  letters  of  adminis- 
tration have  been  granted,  as  the  attorney 
of  the  person  entitled  to  the  grant,  and  for 
the  use  and  benefit  of  such  person,  is  liable 
to  be  sued  in  respect  of  the  estate  by  the 
parties  beneficially  interested  in  it,  in  the 
same  way  as  if  he  had  obtained  letters  of 
administration  in  his  own  right.  Chambers 
V.  BickneU^  n.  536 
6.  A  testator  directed  his  debts  to  be 
paid,  and  appointed  executors  in  Eng- 
land, and  other  executors  in  Italy,  direct- 
ing the  English  executors  to  transmit 
the  residue  to  the  Italian  executors,  and 
bequeathing  such  residue  amongst  classes 
of  persons  alleged  to  reside  in  Italy: — 
Held,  that,  the  sum  to  be  paid  over  being 
the  residue  after  payment  of  debts,  the 
Italian  executors  must  be  regarded  as 
simply  trustees  of  that  fund,  and  not  as 
executors  holding  it  charged  with  debts; 
and  that,  therefore,  inquiries  must  be  di- 
rected to  ascertain  the  persons  beneficially 
entitled  to  the  fund  under  the  bequest. 
Weatherby  v.  .S^^.  Giorgio,  ii.  624 
6.  In  an  administration  suit,  it  appeared 
that  the  testator  and  his  surviving  partners 
were  lessees  of  certain  iron  works  and  pre- 
mises for  a  term  of  vears,  of  which  eleven 
were  unexpired,  and,  as  sudi  lessees,  were 
subject  to  covenants  for  rent,  repairs,  in- 
surance, &c ;  and  that,  by  the  articles  of 


ADMINISTRATION. 


ADMINISTRATION  SUIT. 


psrtneTBhip,  the  executors  of  a  deceased 
partner  might  elect  to  become  partners  in 
the  concern  or  to  withdraw  the  capital  of 
the  deceased  therefrom : — Held^  that,  al- 
though the  executors  had  elected  not  to 
become  partners,  and  no  breach  of  the 
coTenants  appeared  to  have  happened,  yet 
as  snch  covenants,  if  broken,  might  leave 
the  estate  of  the  testator  liable  to  demands 
sufficient  to  absorb  it,  the  interest  as  well 
as  the  principal  of  the  residuary  estate 
must  be  retained  to  answer  any  such  pos- 
sible demands,  until  the  extent  of  the 
liability  could  be  ascertained;  or  if  any 
part  of  the  interest  or  income  should  be 
paid  to  the  tenant  for  life,  it  could  only  be 
on  security  to  refund  the  same,  if  required 
to  satisfy  any  such  future  demand.  Fletcher 
y.  Stephenson,  iii.  360 

7.  In  a  suit  for  administration,  instituted 
by  the  administrator,  who  was  also  the  first 
tenant  for  life  of  the  estate  imder  the  will, 
orders  were  made  for  the  sale  of  Bank 
Stock  and  East  India  Stock,  and  for  the 
realisation  of  other  funds  and  securities, 
and  the  investment  of  the  proceeds  in 
Consols,  but  such  orders  were  not  prose- 
cuted:—lf«W,  in  a  suit  by  the  next  tenant 
for  life,  that  the  estate  of  the  administra- 
tor (plaintiff  in  the  first  suit)  was  liable  for 
the  loss  or  damage  occasioned  to  the  estate 
of  the  original  testator  by  the  neglect  or 
omission  to  carry  into  effect  the  directions 
of  the  said  orders.     Sowerhy  v.  Claytov, 

iii.  430 

8.  Direction  by  will  to  lay  out  personid 
estate,  consisting  of  Bank  and  East  India 
Stock,  and  monies  standing  on  other  funds 
and  securities,  in  the  purcnase  of  land,  to 
be  settled  to  certain  uses: — whether  the 
stocks  and  funds,  not  being  Consols,  ought 
to  be  sold  and  invested  in  Consols  during 
the  interval  which  elapsed  before  the  pur- 
chase of  lands  was  found — qucere  f         lb, 

ADMINISTRATION  SUIT. 

Su  Costs,  6 — General  Ordkbs,  1841,  A  u- 
gnttj  r.  XXX — Misrepresentation — 
Parties  —  Possessory  Tttle  —  Re- 
ceiver —  Settlement  —  Voluntary 

LiSTRUMENT. 

1.  In  an  administration  suit,  a  party  in- 
terested in  the  residue  by  his  answer 
averred,  that,  according  to  his  information 
and  belief,  the  suit  was  collusive  as  between 
the  plaintiffs  and  the  executors  and  other 
parties:  there  being  no  replication,  the 
alle^ion  was  taken  as  proof  of  the  fact ; 
and  it  was  held,  that  the  fact  was  no  objec- 
tion to  the  malaiig  of  the  decree.  Humble 
V.  Shore,  iii.  119 

2.  The  88nd  Order  of  August,  1841,  en- 
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abling  a  plaintiff  to  proceed  aeainst  one  or 
more  persons  severally  liable,  does  not 
applv  to  the  case  of  an  administration  suit, 
in  which  a  complete  decree  cannot  be  made 
unless  all  the  persons  liable  are  parties. 
Biggs  v.  Penn,  iv.  469 

3.  Claim  by  a  creditor,  in  an  administra- 
tion suit,  to  prove  the  penalty  of  a  bond, 
as  damages  tor  the  non-performance  of  a 
contract.  The  Master  reported  the  claim. 
On  exceptions,  the  Court  gave  the  creditor 
liberty  to  bring  an  action  on  the  bond. 
The  action  was  brought,  and  the  jur^ 
found  a  verdict  for  the  plaintiff  (the  credi- 
tor), with  but  nominal  damages^  The 
Court,  upon  this  result,  refused  the  credi- 
tor the  costs  of  making  the  claim  before 
the  Master,  and  the  costs  of  the  action, 
but  gave  him  the  costs  of  the  exceptions. 
Morgan  v.  Elstob.  iv.  477 

4.  A  party  entitled  to,  or  taking  by 
assignment,  a  legacy,  or  a  share  of  a  resi- 
duary estate,  mav  institute  a  suit  for  the 
administration  of  such  estate  at  any  time 
before  the  complete  administration  of  the 
assets,  or  before  such  legacy  or  residuary 
share  is  withdrawn  from  its  position  as 
assets  imadministered,  and  constituted  a 
trust-fund  applicable  to  the  specific  trusts 
of  the  will ;  but,  semble,  where  the  right 
is  unnecessarily  exercised,  the  Court  may 
make  the  decree  without  costs.  Cafe  v. 
Bent,  V.  24 

5.  In  the  administration  of  assets,  a 
voluntary  bond  is  to  be  preferred  to  inter- 
est upon  debts  not  by  law  carrying  interest, 
payable  under  the  46th  Order  of  August, 
1841.     Garrard  v.  Lord  Dinorben,    v.  213 

6.  A  creditor  recovered  judgment,  and 
sued  out  a  writ  of  fieri  facias  thereupon, 
in  the  lifetime  of  his  debtor,  and  placed 
the  writ  in  the  hands  of  the  sheriff  on  the 
day  afler  the  debtor  died.  A  decree  was 
aflerwurds  made  in  the  suit  of  an  equitable 
mortgagee  of  certain  parts  of  the  real  and 
personfd  estate  of  the  debtor  against  his 
devisee  and  executor,  for  the  sue  of  the 
mortgaged  property,  and  if  the  proceeds  of 
such  sale  snould  be  insufficient  to  satisfy 
the  plaintiff  ^s  debt,  then  for  an  account  and 
appbcation  of  the  general,  personal,  and 
real  estate  of  the  testator,  in  a  due  course 
of  administration.  Afler  this  decree,  the 
ju^^gment-creditor  levied,  under  the  fieri 
facias,  on  goods  left  by  the  debtor.  The 
executor  thereupon  moved  for  an  iiyunc- 
tion  to  restrain  execution,  which  the  Court 
refused,  on  two  grounds— first,  because  the 
decree  for  an  account  and  administration 
of  the  general  estate  was  not  absolute,  but 
was  conditional  on  the  mortgaffed'property 

§  roving  insufficient  to  satisfy  toe  jMaintifTs 
emand ;  and  secondlv,  because  the  judg- 
ment-creditor acquired  a  right  to  the  goods 


of  the  debtor,  by  virtue  of  the  writ  of  fieri 
facias,  from  the  teste  of  the  writ,  and 
therefore  paramount  to  the  right  of  the 
executor,  llanken  v.  Uarwood;  Ranken 
V.  Donllon^  v.  215 

7.  The  admission  of  an  executor,  by  his 
answer  in  a  creditors*  suit,  that  he  had 
paid  certain  legacies  bequeathed  by  the 
testator,  is  not  an  admission  of  assets 
entitling  the  plaintiff  to  a  decree  against 
the  executor  for  payment  of  his  debt  with- 
out taking  the  account,  when  the  bill  does 
not  specincally  charge  the  defendant  with 
having  made  himself  personally  liable,  but 
prays  that  an  account  may  be  taken,  and 
the  estate  administered  in  a  due  course  of 
administration.    Savage  v.  Zxzntf,        vi.  82 

8.  Where  a  testator,  in  his  lifetime, 
conveyed  to  trustees  the  mines  and  mi- 
nerals under  certain  lands,  upon- trust  for 
himself  (the  testator)  for  life,  and  after  his 
death  upon  trust  for  sale,  and  out  of  the 
proceeds,  first,  to  pay  all  his  debts,  so  as 
to  discharge  his  real  and  personal  estate 
therefrom;  secondly,  to  apply  £3,000  to 
the  purposes  of  his  will ;  and,  lastly,  to 
divioe  the  surplus  amongst  certain  persons 
therein  named :  the  persons  to  whom  the 
surplus  is  thus  given  are  proper  parties  to 
a  creditors*  suit  seeking  to  follow  the  real 
as  well  as  the  personal  estate  of  the  tes- 
tator ;  but  the  Court  may,  in  its  discretion, 
make  a  decree  for  admmistration  in  their 
absence.  lb. 

9.  The  circumstance,  that  a  fund,  in 
which  a  party  takes  a  life  interest  under  a 
will,  is  transferred  by  the  executor  to  the 
trustees  of  that  fund  appointed  by  the  will, 
is  not  necessarily  and  conclusively  a  sever- 
ance of  the  fund  from  the  bulk  of  the 
estate,  unless  the  executor  has,  by  such 
transfer,  done  all  that  it  is  incumbent  upon 
him  to  do  in  the  administration  of  the  fund. 
Pennington  v.  Buckley^  vi.  461 

10.  Upon  a  transfer  to  trustees  of  a  fund 
bequeathed  to  them  upon  trust  to  pay  the 
interest  to  a  tenant  for  life,  without  any 
bequest  of  the  cornus,  or  with  a  bequest' 
thereof  of  doubtful  validity,  and  umich 
upon  construction  might  fan,  so  that  the 
corpus  would  ultimately  become  part  of  the 
residuary  estate,  the  trustees  of  such  fund 
are  not,  ipso  facto,  trustees  for  the  resi- 
duary legatees  or  the  next  of  kin,  but  the 
corpus  of  the  fund  must  be  regarded  as 
assets  of  the  testator's  estate  unadminis- 
tered  ultra  the  life  estate  lb. 

11.  The  circumstance,  that  the  residue 
of  the  estate  (omitting  the  fund  so  vested 
in  trustees  for  the  tenant  for  life)  has  been 
administered  in  equity,  does  not  affect  the 

griaciple ;  nor  is  it  less  applicable,  because, 
'om  the  time  which  has  elapsed  since  the 
death  of  the  testator,  the  executor  is  not  a 
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necessary  P^^  ^  ^®  administration  of 
the  particular  fund,  and  has  not  been  made 
a  party  to  the  suit.  lb. 

12.  In  a  suit  for  administering  the  estate 
of  one  who  had  been  the  personal  repre- 
sentative of  another,  the  party  entitled  to 
a  share  of  the  residuary  estate  of  such 
other  person  carried  in  a  claim  for  such 
share,  as  a  debt,  before  the  Master;  but 
the  Master  disallowed  the  claim,  on  the 

rund  that  such  residuary  share  could  not 
allowed  as  a  debt,  umess  it  appeared 
that  the  clear  residue,  after  payment  of 
debts,  &c.,  had  been  ascertained: — Hdd, 
that,  in  such  a  case,  the  claimant  ought  to 
have  fordiwith  applied  to  the  Court  for  & 
direction  to  the  Master  to  receive  the  claim, 
or  to  be  examined  pro  interesse  svo,  or  for 
leave  to  file  a  biU  for  the  administration  of 
the  estate  in  question,  or  take  some  such 
proceeding,  and  to  stay  the  distribution  of 
the  estate  of  the  representative  in  the 
meantime  ;  and  that  he  ought  not  to  have 
delayed  his  claim  until  after  the  Master'^ 
report,  and  the  order  on  further  directioni*. 
Rogers  v.  Rogers,  vii.  19 

13.  That  where,  after  such  delay,  the 
claimant  of  the  residuary  share  filed  his 
bill  against  the  parties  in  the  administra- 
tion suit,  the  Court,  though  it  stayed  the 
general  distribution  of  the  fund,  would  not 
stay  the  payment  of  the  costs  under  the 
order  on  mrther  directions.  lb. 

14.  A  creditors*  suit  stayed,  on  the  ap- 
plication of  the  executors,  after  a  decree  m 
a  suit  by  residuary  legatees  for  the  admi- 
nistration of  the  same  estate,  notwithstand- 
ing there  might  be  inquiries  directed  in 
the  legatees^  suit,  which  would  not  have 
been  necessary  in  the  creditors'  suit;  it 
being  competent  to  the  Master  to  make  a 
separate  report,  and  thereby  prevent  the 
payment  of  the  creditors  from  being  de- 
layed by  the  business  of  the  ultimate  ad- 
ministration of  the  estate.  Golder  v. 
Golder,  ix,  276 

15.  Cases  in  which,  the  residuary  estate 
of  one  testator  having  devolved  upon 
another,  it  is  proper  to  join  the  executors 
of  the  first  testator  in  a  suit  to  administer 
the  estate  of  the  second,  and  to  take  the 
accounts  of  both  estates  in  one  smt.  Yomg 
V.  Hodges,  x.  158 

16.  Apportionment  of  debts  and  legacies 
between  tne  pure  personal  estate  and  the 
personal  estate  savouring  of  realty,  not- 
withstanding the  form  of  the  bequest 
which  disposed  of  the  former  and  not  of 
the  latter.     Edwards  v.  Hall^  xL  2:i 


ADMINISTRATOR. 
iSec  Executor— Preliminary  Inqviries. 


ADMISSION  AND  DISCHARGE. 

ADMINISTRATRIX. 
See  Husband  and  Witk. 

ADMIRALTr  COURT. 
See  Jurisdiction. 

ADMISSION. 

See  Copyhold — ^Debtor  and  Creditor 
—Evidence— Payment  into  Court. 
An  executor,  charged  with  the  receipt 
of  rents,  stated,  in  the  schedule  to  his  exa- 
mination, that  he  had  received,  in  respect 
of  rents,  after  deductions  to  a  certain 
amount  for  bills  due  from  the  testator  to 
the  tenants,  so  much  ;  the  Master  charged 
the  executor  with  the  whole  amount,  in- 
clading  the  alleged  deductions : — Held^  on 
exceptions,  that,  although  the  executor 
had,  by  this  form  of  a£nission,  charged 
himself  with  the  aggregate  sum,  yet,  as 
the  whole  statement  must  be  read,  ne  had 
also  discharged  himself,  primft  facie,  by 
the  evidence  which  it  contained,. of  the  re- 
payment to  the  tenants  ;  which  repayment 
It  was  open  to  the  other  parties  to  impeach. 
Inge  V.  Kenny,  iv-  ^^2 

ADMISSION  OF  ASSETS. 
See  Account — Creditors'  Suit. 


ADMISSION  AND  DISCHARGE. 

1.  A.  transferred  a  sum  of  stock  into  the 
joint  names  of  herself  and  B.,  and  then  in- 
formed B-  of  the  transfer,  expressing  her 
confidence  that  B.  would  fulfil  the  wishes 
which  A.  might  express  to  her  respecting 
the  same.  After  the  death  of  A.,  her  ad- 
ministratrix filed  the  bill  against  B.  for  the 
transfer  of  the  stock  as  part  of  the  per- 
sonal estate  of  A.  B.,  by  her  answer, 
admitted  the  transfer  of  the  stock  into  the 
joint  names  of  A.  and  B.,  and  stated  that 
A.  afterwards,  from  time  to  time,  told  her 
(B.)  what  part  of  the  stock  and  dividends 
should  be  transferred  and  pdd  to  different 
persons,  and,  subject  to  such  dispositions, 
desired  her  to  hold  the  remainder  for  her 
own  use;  and  B.  also,  by  her  answer, 
stated  that  she  had,  in  pursuance  of  such 
d^ections,  paid  the  several  sums  to  the 
persons  mentioned : — Held,  that  the  Plain- 
tiff, having  read  from  the  answer  the  ad- 
mission of  the  transfer  upon  trust,  was 
bound  also  to  read,  from  the  answer,  the 
directions  or  declaration  of  A.  as  to  the 
trusts  upon  which  the  ftmd  was  to  be  held 
and  disposed  of.  Freeman  v,  Tatham,  v.  829 

2.  That  the  Plaintiff  ought  not,  in  the 
drcumstances  of  the  case,  to  be  allowed  to 
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ADVERSE  POSSESSION. 

withdraw  that  part  of  the  answer  which 
had  been  read.  /(. 

3.  That,  as  to  B.'s  statement  of  the  de- 
claration of  A.,  that  the  residue  should 
belong  to  B.  herself,  the  Court  would  direct 
an  issue,  givin^g  the  Plaintiff  an  opportu- 
nity of  examining  B.  thereon  as  to  the 
directions  given  to  her  by  A.  lb, 

4.  That  the  Plaintiff  was  not  bound  to 
read  the  statement  in  the  answer  as  to  the 
fact  of  the  payments  to  the  other  persons 
having  been  made ;  and  that  B.  was  bound 
to  prove,  by  other  evidence,  the  payments 
which  die  had  made  in  pursuance  of  the 
trusts.  lb, 

5.  On  an  inquiry  before  the  Master,  the 
Plaintiff  read  from  the  answer  and  exami- 
nation of  the  Defendant,  the  executor,  an 
admission  that  a  promissory  note  for  £400 
belonging  to  the  testator  had  come  to  the 
hands  of  the  executor  shortly  after  the 
testator's  death ;  and  the  executor  was  then 
allowed  to  read  the  ftirther  statement,  that, 
some  years  afterwards,  when  the  Plaintiff 
(the  sole  residuary  legatee)  came  of  a^e, 
he  had  delivered  the  note  to  the  Plaintiff, 
who  thanked  him  for  taking  care  of  it. 
East  V.  East,  v.  348 

ADMISSIONS. 
See  EviDKNCE — ^Injunction. 

ADOPTION  OF  CONTRACT. 

Se6  Annuity. 

ADVANCEMENT. 
See  Portion — Satisfaction. 

ADVERSE  POSSESSION. 
See  JuKisDicTioN — Possessory  Title. 

1.  A  mortgagee  in  possession  for  six  years, 
without  maJLing  any  acknowledgment  of 
the  mortgagor's  title,  then  purchased  the 
interest  of  tne  tenant  for  life  of  the  equity 
of  redemption,  and  continued  in  possession 
for  twenty  years  longer : — Held,  that  such 
possession  was  not  adverse  during  the 
existence  of  Uie  life  estate  so  puicnased, 
and  that  the  statute  3  &  4  Will.  4,  c.  27, 
8.  28,  was  not  therefose  a  bar  to  any  suit 
for  redemption  by  the  remainderman  or 
reyersioner.  Hyde  y.  DaUaway,        ii.  528 

2.  A.  T.,  a  person  of  unsound  mind, 
living  in  the  family  of  M.  D.,  became  en- 
titled as  heiress-at-law  to  certain  lands. 
M.  D.  received  the  rents  and  profits  of 
such  lands  for  thirteen  years  during  the 
life  of  A.  T.,  and  eleven  years  after  her 
death,  when  M.  D.  died.  M.  D.  had  pro- 
cured A.  T.  to  execute  a  will  devising 
part  of  her  estate,  and  also  indentures  for 
conveying  other  parts,  to  M.  D.  and  her 


ADVERSE  POSSESSION. 


AGREEMENT. 


heirs : — Held^  that  M.  D.  had  founded  her 
title  upon  the  instruments  which  she  had 
procured  A.  T.  to  execute  in  her  favour  ; 
that  her  claim  to  the  lands  in  question 
must  he  deemed  to  be  under,  and  not 
against,  A.  T. ;  and  that  there  was,  there- 
fore, no  adverse  possession  as  against 
A.  T.,  or  those  claiming  under  her. 
Letns  V.  Thomas,  iii.  26 

ADVERSE  TITLE. 
See  Discovery. 

AFFibAvrr. 

See  Amendment — ^Appendix,  vol.  ix,  p. 
vii;  vol.  x»  pp.  h  "»  xxxv— Costs — 
Evidence — ^Exhibit — ^Foreclosure. 

1.  Sembk,  the  affidavit  in  support  of  the 
application  to  withdraw  replication  and 
amend,  under  the  15th  Order  of  1828, 
should  specify  the  nature  of  the  proposed 
amendments.     Philips  v.  Godina,         i  40 

2.  Semhley  the  affidavit  bv  the  plaintiff 
himself  of  the  materiality  of  the  discovery 
sought,  cannot  be  dispensed  with  on  the 
motion  to  extend  the  common  injunction, 
unless  sufficient  reason  for  the  absence  of 
such  affidavit  be  assigned.  Scotson  v. 
Gatiry,  i.  99 

3.  Upon  a  motion  for  the  production  of 
documents  described  in  a  schedule  to  the 
answer,  and  a^nitted  to  be  in  the  defen- 
dant's possession,  liberty  will  be  given  to 
the  defendant  to  file  an  affidavit  as  a 
ground  for  qualifying  the  order  for  pro- 
duction, by  permitting  him  to  conceal  such 
parts  of  the  documents  as  do  not  relate  to 
the  subject  of  the  suit.     Curd  v.    Curd, 

i.  274 

4.  Semble,  on  a  motion  to  produce  docu- 
ments, the  affidavit  of  the  defendant  is 
admissible  to  shew  that  the  documents  are 
within  any  ground  upon  which  the  defen- 
dant is  entitled  to  withhold  the  production. 
LleweUyn  v.  Badeley,  i.  527 

5.  Qucere,  whether  an  affidavit  mi^ht  not 
be  received  in  support  of  the  motion  for 
preliminary  inquiries  where  the  answer 
simply  stated  ignorance  of  the  plaintifi's 
titie?     Topham  y.  Lighthody,  i.  289 

6.  An  f^davit,  which  does  not  express 
that  the  deponent  ^^  made  oath,^^  is  not  ad* 
missible.    FkUips  v  Prentice,  ii.  542 

7.  Affidavits  nled  after  the  answer  cannot 
be  read  on  a  motion  for  a  speciaJ  injunc- 
tion, in  support  of  which  no  affidavits  had 
been  filed  before  the  answer ;  and  the  rule 
is  the  same  whether  notice  of  the  motion 
was  given  before  the  answer  was  put  in  or 
afterwards.    Manser  v.  Jenner,         ii.  599 

8.  It  is  only  in  very  special  cases,  and  not 
at  the  option  of  the  paities,  that  affidavits 
are  admitted  on  a  motion,  after  it  has  been 
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opened  to  the  Court    The  EoMi  LaneaMre 
Railway  Co.  v.  HaUersley,  viiL  86 

9.  Form  of  order,  bj  consent,  for  hearing 
a  cause  upon  affidavits.  Sparrow  v.  The 
Oxford,  Worcester^  and  Wolverhaii^fton 
RaUway  Co.,  ix.  448 

AFFIDAVIT  OF  SERVICE. 
See  Order. 
The  application  of  a  party  by  his  coansel, 
for  time  to  answer  affidavits  filed  in  support 
of  a  motion,  whereupon  time  was  given 
and  affidavits  filed,  is  not  an  appearance  by 
that  party  on  the  motion  entitling  the  other 
part^'  to  obtun  the  order  on  a  subsequent 
motion  day,  without  an  affidavit  of  service 
— no  counsel  then  appearing  for  the  op- 
posing party.  Button  v.  Hepworik,  vi.  319 

AFTER- ACQUIRED  PROPERTY. 
See  Power. 

AGENT. 

See  Broker — Discovery — ^Executor  de 
son  tort — Interest — Principal  and 
Agent  —  Receiver  —  Service— Soli- 
citor AND  Client— Vendor  and  Pur- 
chaser. 

1.  The  Factors  Act  (5  &  6  Vict  c.  39) 
applies  to  mercantile  transactions,  and  not 
to  the  case  of  advances  made  upon  the 
security  of  furniture  used  in  a  furnished 
house,  not  in  the  wav  of  trade,  to  the  ap- 
parent owner  of  such  ftimiture,  sudi  ap- 
parent owner  afterwards  appearing  to  be 
the  agent  intrusted  with  tne  custody  of 
the  furniture  by  the  true  owner.  Wood  v. 
Rowcliffe,  vi.  191 

2.  Such  ^' agent**  is  not  an  agent,  nor 
is  such  furniture  "goods  and  merchan- 
dise,'* within  the  meaning  of  the  statute 
6  &  6  Vict,  c.  39.  lb. 

3.  Semhle,  the  cases  in  which  a  m^ne 
agent  may  be  made  a  narty  to  a  suit,  uid 
costs  prayed  as  reliei  against  him,  are 
limited  to  cases  of  firaud,  in  the  eense  in 
which  fraud  is  understood  in  a  Court  of 
equity,  to  which  the  agent  is  a  partv,  and 
do  not  apply  to  a  case  in  which,  though 
the  agent  acts  erroneously,  he  acts  opeiuy 
and  avowedly.      Marshall  v,  Sladden, 

vii,  428 

AGREEMENT, 

See  Annuity  —  Champerty  —  Charter- 
party—  Construction  —  Contract — 
Evidence — Husband  and  Wife — In- 
fant—Joint SnrocK  Company — Juris- 
diction—Life Insurance— Notice-— 
Partnership— Plea — ^Public  Policy 
— ^Railway  Company— Separate  Use 


AGREEMENT. 


—Ship — Specific    Pestoiimakcb — 

Stamp— Statutes,  Construction  op, 
29  Car.  2,  c.  3,  8.  4— Tithks— Vendor 
AND  Purchaser. 

1.  A  debtor  effected  an  insurance  on  his 
life,  one  condition  of  the  policy  bein^,  that, 
if  it  shonld  be  assigned  Don&  fide,  Sie  as- 
signee shonld  have  the  benefit  of  it,  so  fiir 
as  his  interest  extended,  notwithstanding 
the  assured  should  commit  suicide :  he  de- 
posited the  policy  with  his  creditor,  accom- 
panied by  a  letter,  promising  to  assign  it 
to  him,  when  requested,  as  a  security  for 
his  debt.  No  notice  of  the  assignment  was 
given  to  the  assurers.  The  debtor  com- 
mitted suicide: — Held^  that  inasmuch  as 
the  deposit  of  the  policy,  and  the  agree- 
ment to  assign  it  by  way  of  security  for  a 
debt,  constituted  in  eqmt^  a  valid  assign- 
ment as  between  the  parties  to  the  transac- 
tion, it  was  also  an  efiectual  assignment 
within  the  condition  as  against  the  assurers. 
Cook  V.  Blacky  i.  390 

2.  Bequest  of  a  share  in  certain  trust 
fiinds,  in  trust  for  A.,  his  executors,  admi- 
nistrators, and  assigns,  provided  that  if  A. 
should,  during  the  life  of  B.  or  C,  assign, 
charge,  or  otherwise  dispose  of  his  share  in 
the  principal  or  interest  thereof,  or  attempt 
or  agree  so  to  do,  or  do  any  act  whereby 
his  share  in  the  said  moneys,  if  payable  to 
himself,  or  his  executors  or  administrators, 
would  becomq.  vested  in  some  other  person, 
then,  and  in  such  case,  all  his  estate,  right, 
title,  and  interest  in  such  trust  monies 
should  absolutely  cease  and  determine,  and 
thereby  and  thereupon  become  absolutely 
forfeited ;  and  the  trustees  should  thence- 
forward stand  possessed  of  the  shares  or 
share  so  forfeited,  in  trust  to  pay,  apply, 
and  dispose  of  the  annual  produce  thereof 
daring  the  lives  of  B.  and  C.,  for  the  sup- 
port and  maintenance  of  A.,  and  of  his 
wife  and  family,  or  otherwise  for  his  and 
their  benefit,  in  such  manner  as  the  trus- 
tees should  think  proper,  and,  after  the 
death  of  B.  and  C,  should  settle  and  as- 
sure, or  pay  and  apply,  and  dispose  of  the 
share  so  forfeited,  in  trust  for,  or  for  the 
benefit  of,  A.  and  his  family,  in  such 
manner  as  they  should  in  their  discretion 
think  proper.  A.  assigned  all  his  property 
to  tnwtecs  for  his  creditors,  and  thereby 
committed  an  act  of  bankruptcy,  and,  a 
fiat  being  issued  against  him,  he  was  de- 
clared a  bankrupt  :—/reW,  that,  upon  the 
execution  by  A.  of  the  assignment,  his 
share  and  interest  in  the  trust  monies  be- 
cwne  subject  to  the  trust  declared  by  the 
will  for  the  benefit  of  A.  and  his  wife  and 
•wnilv ;  that  A.  was  not  of  necessity  en- 
titled to  any  part  of  the  income  of  the  trust 
Moneys  separately  from  his  wife  and  chil- 
dren; but  that  any  interest  of  A.  in  the 
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trust  monies  not  applicable  for  the  support 
and  maintenance  of  his  w^e  and  chiloren 
passed  to  his  assignees  on  his  bankruptcy. 
Kearsley  v.  Woo&ocky  iii.  186 

S.  An  agreement  between  B.  and  C. 
was  communicated  by  one  of  the  parties  to 
A.,  after  applications  in  writing  from  A.  for 
the  signature  of  the  other  parties  to  a  me- 
morandum expressing  his  interest  as  a 
partner  in  the  transaction  relating  to  the 
land,  the  subject  of  the  agreement ;  and 
the  Court  held,  that  the  agreement  so 
communicated  must  be  taken,  not  as  an 
original  proposal,  but  as  an  acknowledgment 
of  a  pre-existing  right  in  A. ;  and  that  A. 
might  avail  himself  of  the  acknowledgment, 
notwithstanding  the  agreement  between  B. 
and  C.  was  res  inter  alios  acta,  and  not- 
withstanding A.  objected  to  some  of  the 
terms  in  that  agreement,  as  not  truly  ex- 
pressing his  partnership  contract.  Dale  v. 
aamiltony  v.  392 

4.  The  payee  of  two  promissory  notes 
being  about  to  sue  the  maker,  the  brother 
of  the  maker  agreed  to  pay  £200  to  the 
payee,  in  trust  for  £.,  or  6/.  10«.  per 
quarter,  so  long  as  the  £200  should  be 
unpaid,  so  that  the  notes  should  be  sus- 
pended and  rendered  inoperative  so  long 
as  the  brother  continued  to  pay  the  6/.  10^. 
a  quarter  to  the  payee ;  and  on  payment  of 
the  £200  all  claim  on  the  notes  to  cease, 
and  the  same  to  be  given  up.  The  brodier 
not  having  paid  the  62.  105.  to  the  payee 
for  two  quarters,  but  having  paid  these 
sums  to  £.,  the  cestui  que  trust,  (as  tiie 
latter  admitted),  the  pa^ee  brought  his 
action  upon  the  notes  agamstthe  maker : — 
Heldy  in  error,  reversing  the  judgment  of 
the  Queen's  Bench,  that  the  agreement 
could  not  be  pleaded  in  bar  to  the  action 
upon  the  notes,  but  might  be  the  subject  of 
a  cross  action.    Beech  v.  Ford^        vii.  208 

5.  Heidy  in  equity,  that  the  agreement 
must  be  construed  as  a  contract  b^  the 
brother  to  provide  for  E.  the  annuity  of 
£25,  or  the  gross  sum  of  £200,  as  a  sub- 
stitute for  the  two  notes,  and  by  the  payee 
that  the  two  notes  should  thenceforth  be 
only  a  security  for  the  performance  of  such 
contract,  and  not  as  an  agreement,  under 
which'the  original  right  of  tne  payee  against 
the  maker  would  revive  on  any  fiulure  of 
the  quarterly  payments  by  the  brother.  /&. 

6.  That  the  brother  was  entitled  to  the 
specific  performance  of  the  agreement  in 
eauity,  not  on  the  ground  of  the  circuity 
or  cross  actions  which  the  rule  of  law  occa- 
sioned, but  on  the  ground  that  this  Court, 
by  modifying  its  decree,  could  give  to  all 
parties  the  benefit  of  the  agreement,  whilst 
a  Court  of  law,  being  unable  so  to  modify 
its  judgment,  could  not  give  to  one  party 
the  benefit  of  the  agreement  without  do- 


priTing  another  party  altogether  of  auch 
benefit.  /6. 

7.  A.  father,  upon  the  marriase  of  his 
daughter,  covenanted  with  the  husband, 
his  executors,  &c.,  by  deed  or  will  to  give, 
leave,  and  bequeath  unto  his  (the  cove- 
nantor's) daughter  an  equal  share  with  his 
other  children  of  all  the  real  and  personal 
estate  of  which  he  should  die  seised  or 
I>osse8sed.  The  daughter  died  in  the  life- 
time of  the  father,  and  the  father,  having 
made  some  disposition  of  property  in  favour 
of  a  son  in  his  lifetime,  by  his  will  devised 
and  bequeathed  his  real  and  personal  es- 
tate for  the  benefit  of  bis  widow  and  sur- 
viving daughters :— //cW,  by  the  Court  of 
Common  Fleas,  and  by  this  Court  concur- 
ring in  the  certificate, — ^that  the  husband 
and  covenantee,  had  not,  under  the  circum- 
stances, any  good  cause  of  action  a^punst 
the  executor  of  the  father ;  and  that,  if  the 
father  had  died  possessed  of  no  personal 
estate,  the  husband  could  not  have  reco- 
vered any  substantial  damages  in  such  ac- 
tion.   Jones  V.  //ow,  vii.  267 

8.  In  a  suit  by  the  administratrix  of  a 
deceased  child,  claiming,  under  a  covenant 
by  the  father,  an  equal  share  with  his  other 
children  of  his  real  and  personal  estate, 
against  his  devisees  and  executors,  and  for 
that  purpose  praying  that  his  residuary 
estate  might  be  ascertained, — ^the  suit  not 
being  framed  as  a  creditors'  suit,— the 
residuary  legatees  under  the  will  of  the 
father  are  necessary  parties.  lb, 

9.  On  a  treaty  for  an  under-lease,  a 
memorandum  of  the  terms  of  die  intended 
agreement  was  nrepared,  stipulating  that 
the  lease  shoula  contain  all  usual  cove- 
nants, and  also  the  covenants  in  the  leases 
of  the  ground  landlord;  and  the  proposed 
lessee  signed  the  memorandum,  accom- 
panying his  signature  by  the  qualifica- 
tion, that  he  agreed  thereto  subject  to 
there  being  nothing  unusual  m  the 
leases  of  the  ground  landlord.  A  draft  of 
the  proposed  lease  was  afterwards  sub- 
mitted by  the  lessor's  solicitors  to  the  pro- 
posed lessee,  who  made  some  alterations 
and  returned  the  draft  with  a  request  that 
the  lessor  would  at  once  grant  the  lease  as 
altered,  or  refuse  it.  The  lessor's  solicitor 
sent  the  draft  back  the  same  day,  assenting 
to  all  the  alterations  except  one,  whereby 
the  proposed  lessee  had  expunged  a  clause 
in  the  draft  restraining  any  assignment  or 
demise  by  him  without  the  consent  of  the 
lessor : — HeUi^  that,  upon  the  return  of  the 
draft  lease  not  acceding  to  all  the  altera- 
tions, and  in  the  absence  of  any  proof  that 
the  lessor  was  previously  bound  by  the 
terms  as  to  unusual  covenants  introduced 
by  the  proposed  lessee  on  his  signing  the 
memorandum,  the  contract  was  incomplete, 
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and  the  proposed  lessee  was  at  liberty  to 
determine  the  treaty.     Lwcas  v.  Jamts^ 

vii.  410 

10.  Quarty  whether  the  principle  would 
apply  in  a  case  where  there  was  no  real  or 
substantial  distinction  between  the  terms 
of  an  ofier  by  one  {Muty,  and  of  a  qualified 
acceptance  or  adoption  of  such  offer  by  the 
other.  Ih. 

11.  QuoRrty  whether  the  existence  of  a 
nuisance  in  the  neighbourhood  of  a  house 
contracted  to  be  purchased  for  a  residence, 
which  nuisance  is  known  to  the  vendor, 
and  is  one  which  a  provident  purchaser 
could  not  discover,  is  aground  for  refusing 
a  decree  for  specific  performance  of  the 
contract :  and  whether  otherwise,  if  the 
nuisance  be  not  known  to  the  vendor.   76. 

12.  A  signature  in  pencil  is  not  neces- 
sarily dehi^rative,  and  ma^r  be  equally 
binding  on  the  party  making  it  as  the  sig- 
nature if  written  in  another  manner 
would  be,     S.  C.  vii,  419 

13.  If,  upon  a  proposal  and  agreement 
for  a  life  assurance,  a  policy  be  wlwu  up 
by  the  insurance  office  in  a  form  which 
difiers  from  the  terms  of  the  agreement 
and  varies  the  rishtsof  the  parties  assured, 
equity  will  inter^re  and  deal  with  the  case 
on  the  footing  of  the  agreement,  and  not  on 
that  of  the  policy.     CoUeU  v.  Morrison^ 

ix.  162 

ALIEN. 

1.  A.,  who  was  by  birth  an  Enfflishman, 
emigrated  to  the  United  States  of  America 
after  the  recognition  of  their  independence 
by  the  treaty  of  1783,  and  took  the  oaths 
of  obedience  to  the  American  Government, 
and  of  abjuration  of  all  other  allegiance, 
married  an  American  woman,  and  had  a 
son  of  that  marriage  (H.)  born  in  the 
United  States,  B.  had  a  son  (C.)  who  was 
also  bom  in  America,  out  of  the  Queen's 
dominions : — Held^  that  C.  was  capable  of 
inheriting  real  estate  as  a  British  subject, 
within  the  statutes  13  Geo.  3,  c  21,  and  4 
Geo.  2,  c.  21.     Filch  v.  Weber,  vi.  61 

2.  liie  abjuration  by  a  British  subject  of 
his  allegiance  to  the  Crown,  and  his  pro- 
mise of  obedience  to  a  foreign  state,  al- 
though it  might  have  rendered  him  tiable, 
under  the  statute  3  James  1,  c.  4,  ss.  22, 
23,  to  the  penalty  of  high  treason,  does  not 
therefore  disqualify  the  children  of  such 
British  subject  from  inheriting,  in  the  ab- 
sence of  any  attainder  of  such  British  sob 
ject  by  judgment,  outlawry,  or  oUierwisc. 

lb. 

3.  The  exclusion  from  the  benefits  of  the 
statute  4  Geo.  2,  c.  21,  s.  2,  of  the  children 
of  fathers  who,  at  the  time  of  their  birth, 
were  liable  to  the  penalties  of  high  treason 
or  felony  in  case  of  their  returning  into  this 


ALIEN. 


AMENDMENT. 


kingdom  or  Ireland  without  the  rojtl 
license,  is  not  to  be  construed  as  requinng 
the  Court  to  determine  incidentally,  and  in 
the  absence  of  the  party  charged,  that  he 
has  been  guilty  of  treason  or  felony ;  but 
the  exclusion  must  be  construed  as  re- 
stricted to  that  class  of  offences  in  which 
the  penalty  is  annexed  to  the  fact  of  re- 
turning without  license.  lb. 

4.  'Ae  privileges  which  the  statutes  4 
Geo.  2,  c.  21,  and  18  Geo.  3,  c.  21,  confer, 
are  the  priyileges  of  the  children,  and  not 
of  the  father ;  and,  therefore,  acts  intended 
by  a  British-bom  subject  to  have  the  effect 
of  acts  of  abandonment  or  abjuration  of  his 
rights  in  that  character  do  not  deprive  his 
children  of  the  benefit  of  the  statutes  of 
the  4  Geo.  2,  c.  21,  and  13  Geo.  3,  c.  21, 
unless  such  acts  bring  them  within  the 
disqualifying  provisions  of  those  statutes. 

5.  A  person  claiming  the  benefit  of  the 
statute  13  Geo.  3,  c.  21,  does  not  lose  that 
benefit  only  because  he  does  not  conform 
or  qualify  m  the  manner  prescribed  by  s.  3 
of  tnat  statute,  within  five  years  from  the 
accruer  of  his  right  or  interest.  lb. 

ALIENATION. 

1.  A  bequest  of  a  share  of  residuary 
personal  estate  in  trust  for  A«  for  life,  and 
after  the  decease  of  A.  for  his  children 
equally,  to  be  vested  interests  in  such  chil- 
dren at  twenty-one,  with  power  to  apply 
the  income  for  their  maintenance  dunn^ 
their  minorities,  and  a  gift  over  on  default 
of  such  children ;  and  a  proviso,  that,  if  A. 
should  in  any  manner  sell,  assign,  trans- 
fer, incumber,  or  otherwise  dispose  of  or 
anticipate  his  share  or  any  part  thereof, 
then,  immediately  after  sucn  alienation, 
sale,  assignment,  transfer,  or  disposition, 
the  bequest  in  trust  for  A.  should  cease, 
determme,  and  become  utterly  void,  as  if 
the  same  had  not  been  mentioned  in  the 
will,  or  as  if  A.  were  dead.  A.,  being  in 
prison  for  debt,  presented  a  petition  for  his 
discharge  under  the  Act  1  &  2  Vict.  c.  110, 
and  thereupon  the  vesting  order  was  made : 
^Hdd^  that  there  was  a  valid  limitation 
over  of  the  share  of  A. ;  that  taking  the 
benefit  of  the  Insolvent  Act  was  a  volun- 
tary alienation  of  his  share  by  A.,  and  was 
the  event  or  one  of  the  events  on  which 
the  limitation  over  was  to  take  effect ;  that 
the  declaration  in  the  will,  that  the  gift 
should  thereupon  be  void  as  if  the  same 
had  not  been  mentioned  in  the  will,  applied 
to  the  event  of  there  being  no  children ; 
and  the  declaration,  that  it  should  be  void 
as  if  A.  were  dead,  to  the  event  of  there 
being  children ;  that,  although  the  limita- 
tion over  took  effect,  the  capital  was  not  to 
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be  necessarily  forthwith  divided,  for  the 
determination  of  the  life-interest  did  not 
alter  the  class  which  was  to  take,  and 
which  class  included  after-bom  children ; 
that  the  children  of  the  insolvent  who  had 
attained  twenty-one  had  a  vested  interest 
in  their  respective  shares  of  the  residuary 
share  bequeathed  in  trust  for  the  insolvent, 
and  had  become  entitled  to  receive  the  in- 
terest of  the  same ;  and  that  the  infant 
children  of  the  insolvent  were  entitled  to 
contingent  interests  in  their  respective 
shares  thereof;  and  that  both  interests 
were  subject  to  the  interests  of  any  after- 
bom  children  of  the  insolvent  who  might 
become  entitled.     Rochford  v.  Hackman^ 

ix.  475 

2.  Property  cannot  be  given  for  life  any 
more  than  absolutely,  without  the  power 
of  alienation  being  mcident  to  the  gift ; 
and  although  a  lire  interest  be  expressed 
to  be  given,  it  may  be  well  determined  by 
an  apt  limitation  over.    S.  C,         ix.  480 

3.  Import  and  effect  of  Lord  EldorCs 
judgment  in  Brandon  v.  Bobinson,  Distinc- 
tion between  a  disposition  to  a  man  until 
he  shall  become  bankrupt  and  after  his 
bankruptcy  over,  and  a  gift  to  a  man  for 
life  with  a  proviso  restraining  alienation. 
S.  C,  ix.  482 

4.  Distinction  between  compulsory  and 
Yoluntaiy  alienation.    S,  C,  ix.  484 


ALIQUOT  SHARE. 
See  Pabties. 

ALLEGIANCE. 
56£  Alien. 

ALLOTMENT. 
See  Common  Land. 

AMENDED  BILL. 

See  Answer — Demurker — Exceptions 
— Joint-Stock  Company. 


AMENDED  BILL. 
See  General  Orders,  1841,  AugusL 

r.  xxxn. 

AMENDMENT. 

See  Appendix,  vol.  ix,  pp.  viii,  Ixi ;  vol.  x, 
p.  XXXV — Costs — Demurrer — ^Equita- 
ble   Jurisdiction  —  Exceptions  — 
Order — Replication — Time. 
1.  An  order  for  leave  to  amend,  not 

served,  does  not  prevent  the  defendant 


•reOft,  u.  DID 

2.  An  order  for  leave  to  amend  operates 
from  the  time  of  service  only ;  and  there- 
fore an  intermediate  step  taken  by  the 
defendant,  after  the  order  is  made,  and 
before  it  is  served,  is  regular.  lb, 

3.  A  phiintiff  amenduiff  his  bill  after 
answer,  by  adding  new  defendants,  does 
not  thereby  acqmre  a  right  to  make  a 
further  amendment  against  the  original 
defendants,  under  the  13th  Order  of  April, 
1828,  withm  six  weeks  after  the  answers 
of  the  new  defendants  are  to  be  deemed 
sufficient ;  but  the  time  durins  which  the 
plaintiff  may  amend,  under  uiat  Order, 
must  be  counted  from  the  date  when  the 
last  answer  of  the  original  defendants  is  to 
be  deemed  sufficient.  Bertolacci  v.  John- 
stone, ii.  632 

4.  An  application  Ibr  leave  to  amend 
after  answer,  not  founded  upon  the  13th 
Order  of  April,  1828,  must  be  supported 
by  affidavits,  not  confined  to  the  facts  re- 

2uired  to  be  shown  in  cases  within  that 
>rder,  but  sufficient  also  to  satisfy  the 
Court,  that,  from  the  occasion  and  necessity 
for  the  proposed  amendments,  the  leave 
ought  to  be  given.  lb. 

6.  The  riffht  of  a  plaintiff  to  call  for  an 
answer  to  his  amenaed  bill,  does  not  de- 
pend on  the  fact  of  whether  the  order  for 
leave  to  amend  is  made  upon  the  under- 
taking to  pay  costs  to  the  defendant,  or  to 
amend  the  defendant's  office  copy;  and, 
therefore,  where  the  bill  was  amended  un- 
der an  order  whereby  the  plaintiff  under- 
took to  amend  the  defendant's  office  copy, 
a  motion  to  set  aside  a  subpoena  requiring 
the  defendant  to  appear  to  and  answer  the 
amended  bill,  was  refused.  Breeze  v. 
English,  ii.  638 

6.  An  order  made  at  the  hearing,  that 
the  cause  should  stand  over,  with  leave  to 
amend  by  adding  proper  parties  and  apt 
words  to  charge  tnem,  or  to  show  that 
other  parties  are  not  necessary,  or  to  file  a 
supplemental  bill,  does  not  entitle  the 
plaintiff  to  introduce,  by  amendment,  any 
charge  against  the  original  defendants, 
which  is  not  necessary  to  explain  the 
amendment.     Oibson  v.  Ingo,  v.  166 

7.  Where  a  cause  is,  at  the  hearing,  or- 
dered to  stand  over,  with  liberty  to  the 
plaintiff  to  amend  by  adding  parties,  and 
no  further  proceedings  are  UJcen,  the  pro- 
per course  for  the  defendant  is  to  move, 
upon  notice,  that  the  bill  be  amended 
within  a  certain  time,  or  that  it  be  dis- 
missed ;  and  not  to  move  that  it  be  dis- 
missed simply.     Emerson  v.  Emerson, 

vi.  442 

8.  Under  an  order  made  at  the  hearing 
of  the  cause,  giving  the  plaintiff  leave  to 
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witn  apt  words  to  cnarge  tnem,  or  dt 
stating  reasons  to  show  why  particular 
persons  should  not  be  parties,  or  to  file  a 
supplemental  bill,  the  plaintiff  may  amend 
bj  stating  a  grant  of  letters  of  administra- 
tion to  the  estate  of  a  deceased  person  to 
one  who  is  already  a  defendant  in  the  suit, 
and  by  expunging  a  statement  which  the 
bill  onginally  contained,  that  the  deceased 
person  nad  med  insolvent,  and  had  no  per- 
sonal representative.  Bateman  y.  Margeri- 
son,  vL  502 

9.  Where  a  plaintiff  has  obtained  an 
order  of  course  to  amend  his  bill,  after  one 
or  more  answers  has  been  filed,  he  can  ob- 
tain no  further  order  of  course  to  amend, 
although  he  has  called  for  and  obtamed  an 
answer  to  the  amended  bill  from  the  de- 
fendants or  defendant  who  had  answered 
the  original  bill,  and  although  other  de- 
fendants may  not  have  answered  the  ori- 
ginal bill.     Wintkrop  v.  Murray,    ril  150 

10.  If  the  right  of  the  plaintiff  to  an 
order  of  course  to  amend  be  barred  a^ 
against  one  defendant,  it  is  barred  againj^t 

11.  The  amendment  of  the  bill,  by  add- 
ing the  personal  representative  as  a  party, 
and  by  introducing  the  disclaimer  or  such 
personal  representative  upon  the  record, 
will  not  sustain  the  suit  of  the  heir-at-law. 
Griffith    V.  Ricketts:    Griffith    v.  LuntU, 

vii.305 

AMERICAN  TREATY. 
See  AtiEX. 


ANNUAL  RESTS. 
See  Account. 

ANNUITANT. 

See  Legacy — Fakties. 

It  is  sufiicient  that  the  memorial  of  an 
annuity,  inrolled  pursuant  to  the  Act  53 
Geo,  8,  c.  141,  should,  under  the  head 
**  Consideration  and  how  paid,^  state  the 
amount  of  the  consideration,  and  whether 
paid  in  money,  notes,  or  bills,  as  the  case 
may  be ;  without  stating  to  whom  the  same 
was  paid,  or  the  fact  that  part  of  such  con- 
sideration was  paid  to  a  third  person  in 
redemption  of  a  prior  incumbrance  op  *h€ 
property.     Moody  v.  Hehbardy        vil  1^ 

ANNLTTY. 
See  Charge— Chamtable  Bequest— Co- 
ven ant  — DEAasE  — ^Election— I»T^* 
EST   OF    Legacy —  lNVE8TBffE>T— Lr- 
NACY— Payment    out    or   Cockt— 


ANNUITY. 


ANSWER. 


s 


SUBfflTTITTIONAL  LeOACT— VENDOR  AHD 

pubchaser— yoluiitabt  assignment 
—Wife. 

1.  Tbe  plaintiff,  being  entitled  to  an  an- 
nuity of  £300  charsed  upon  plantations  in 
the  West  Indies  belonging  to  K.,  entered 
'as  agent  for  K.)  into  an  agreement  with 
!).f  by  which  D.,  in  consideration  of  having 

the  produce  consigned  to  him  until  his  ad- 
vances were  satisfied,  was  to  ship  supplies 
to  the  plantations,  and  honour  biUs  drawn 
upon  him  D.  by  K.  for  the  expenses  of 
management,  ana  also  to  pay  the  plaintiff's 
annuity.  The  consignments  were  made, 
and  D.  paid  the  plaintiff's  annuity  for  one 
year,  and  then  discontinued  the  payment, 
although  he  received  subsequent  consign- 
ments. The  bill  prayed  that  D.  might  be 
ordered  to  pay  the  annuity  so  long  as  he 
continued  to  receive  the  consignments : — 
Hdd^  on  demurrer,  that,  without  deciding 
whether  the  plaintiff  could  (with  reference 
to  the  decision  in  the  case  of  Garrard  v. 
Lord  Lauderdale)  sustain  a  suit  to  enforce 
the  agreement  as  against  D.,  D.  could  not, 
after  the  payment  of  the  annuity  which  he 
had  made  under  the  contract,  withhold 
from  the  plaintiff  the  benefit  of  the  con- 
tract for  tne  further  payment  of  the  an- 
nuity.   Kirtoan  y.  Daniel,  v.  498 

2.  A  bequest  by  the  will  of  the  testatrix 
of  an  annuity  to  her  "  servant,"  £.  H.,  and 
a  bequest  by  a  codicil  three  years  idler- 
wards  of  an  annuity  of  the  same  amount 
to  her  "  servant,"  E.  H.— -Held  to  be  cu- 
mulative, the  word  **  servant"  not  ex- 
pressing the  motive,  but  being  descriptive 
only.    Eoch  v.  CaUen^  vi.  531 

3.  Notwithstanding  the  principal  (ques- 
tion in  the  suit  be  the  right  of  the  plamtiff 
to  two  annuities,  one  of  which  only  has 
been  paid,  the  Defendant,  on  a  decree 
being  made  for  the  arrears  of  the  unpaid 
annuity,  cannot  set  up  the  Statute  of  Limi- 
tationa  as  limiting  tne  period  of  the  ac- 
count, if  the  benefit  of  the  statute  be  not 
claimed  upon  the  pleadings.  lb. 

4.  An  annuity  given  by  a  will,  forming 
no  charge  upon  land,  but  being  personiu 
only,  is  not  within  the  Statute  of  limita- 
tions, 3  &  4  Will.  4,  c.  27,  B.  42.  Ih. 

6.  Interest  not  given  on  the  arrears  of  an 
annuity,  unpaid  for  several  years  during 
the  progress  of  the  cause — although  the 
suit  was  instituted  by,  and  a  receiver  ap- 
pointed on  the  application  of,  the  residuary 
legatee — and  the  surplus  income  out  of 
which  the  annuity  was  payable  was  brought 
into  Court,  and  made  productive.  Taylor 
V.  Taylor,  yiii.  120 

6.  In  order  to  entitie  an  annuitant,  whose 
annuity  is  payable  firom  a  fund  which  has 
been  brought  into  Court,  to  any  profit 
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which  may  have  been  made  by  the  invest- 
ment of  the  arrears  of  bis  annuity,  he 
should  procure  the  arrears  to  be  set  apart 
and  distinguished  from  the  general  estate. 

lb, 

7.  The  claim  of  an  annuitant  to  interest 
is  not  affected  by  the  circumstance  that  the 
annuity  is  secured  by  a  term  of  years,  of 
which  ne  is  himself  trustee,  if  his  titie  to 
the  annuity,  in  the  circumstances  of  the 
case,  is  one  of  sufficient  doubt  to  require 
the  direction  of  the  Court — Semble,        lb. 

8.  An  annuitant  who  has  established  his 
right  to  an  annuity  in  a  proceeding  directed 
by  the  Court  for  trying  such  right,  may 
immediately  apply  for  the  appropriation  of 
the  portion  of  the  fund  necessary  for  its 
payment — Semble.  lb. 

9.  Amongst  several  gifts  of  sums  of 
£300  each  to  the  grand-nephews  and 
nieces  of  the  testator,  some  of  which  were 
to  be  paid  at  different  ages,  and  others  to 
be  sunk  in  annuities  for  the  lives  of  the 
respective  legatees,  occurred  two  bequests, 
as  follows  :— ''  Joseph  Walker,  £300  an- 
nuity for  life ;  Martha ,  £300  an  annuity 

for  ufe :" — Held,  that  Joseph  and  Martha 
were  each  entitied  to  annmties  of  £300  for 
life.     Walker  y.  Tipping,  ix.  800 

10.  Order  providing  for  a  contingent 
annuity  for  the  Ife  of  a  fiiture  wife  of  the 
son   of  the   testator.    Aarcn  v.    Aaron, 

ix.  821 

11.  Interest  not  allowed  on  the  arrears 
of  an  annuity,  and  the  discretion  of  this 
Court  on  the  question  is  not  affected  by 
the  Stat.  3  &  4  WiU.  4,  c.  42,  s.  28.  In  re 
PoweWs  Trust,  x.  134 

12.  The  cases  of  Hyde  v.  Price,  and 
Crosse  v.  Bedingfield  referred  to  their 
special  circumstances.  lb, 

ANSWER. 

See  Admission  and  Discharge — ^Affida- 
vrr — ^Amendment — ^Appendix,  vol.  ix, 
p.  Ixi ;  vol.  X,  p.  iii — Bankbupt — Costs 
— ^Demurrer— Discovery — ^DismissaI/ 
OF  Bill — ^Evidence  —  Exceptions  — 
General  Orders,  1841,  August,  r. 
XXXVn— Husband  and  Wife— In- 
junction—  Interpleader — Interro- 
gatories —  Jurat  —  Payment  into 
Court— Plea— Pleading — Pro  Con- 

FESSO. 

1.  The  answer  of  a  defendant  not  an- 
swering any  of  the  interrogatories  of  the 
bill,  and  which  was  put  in  after  the  time 
for  answering  had  expired  and  an  order 
for  further  time  had  been  obtained,  ordered 
to  be  taken  off  the  file.    Lynch  v.  Lecesne^ 

i.  626 

2.  The  answer  of  a  married  woman,  who 


ifl  an  infant,  cannot  be  taken  either  sepa- 
rately or  jointly  with  her  husband,  until 
she  has  had  a  guardian  assigned.  Colman 
V.  Northcote^  ii.  147 

3.  The  38th  Order  of  August,  1841, 
enablinjg^  a  defendant  by  answer  to  decline 
answering  any  interrogatory,  from  answer- 
ing which  he  might  have  protected  himself 
by  demurrer,  applies  as  well  where  the 
demurrer  constituting  the  protection  must 
have  been  a  demurrer  to  the  relief,  as 
where  it  would  have  been  a  demurrer  to 
the  discovery  only.     Tipping   v.    Clarke^ 

ii.  383 

4.  Construction  of  an  answer  containing 
a  general  denial  of  the  facts  charged,  in 
the  terms  of  the  charge,  with  a  saving  so 
far  as  the  other  statements  in  the  answer 
admits  or  explains  them.  lb, 

5.  The  defendant  may,  by  answer,  de- 
cline answering,  under  the  S8th  Order  of 
August,  1841,  although  the  objection  to 
answer  is  not  applicable  to  any  mterroga- 
tory  in  particular,  but  is  founded  on  the  bill 
being  demurrable.  Drake  v.  Drakey  ii.  647 

6.  One  of  several  defendants,  served 
witib  the  subpoena  to  appear  and  answer,  is, 
under  the  16th  Order  of  August,  1841,  not 
bound  to  put  in  any  answer  to  the  bill, 
where  he  is  not  required  to  do  so  by  the 
note  inserted  at  the  foot  of  the  bill,  under 
the  17th  Order ;  but  in  default  of  answer 
by  such  a  defendant  within  the  time  al- 
lowed for  answering,  the  plaintiff  may  file 
a  traversing  note  against  him,  under  the 
21st  Order.    Hughes  v.  Lipscombe^  iii.  841 

7.  Under  the  88th  Order  of  August, 
1841,  a  defendant  may  object  to  answer  a 
bill  which  is  demurrable,  although  the  only 
ground  of  demurrer  be  that  the  suit  is  de- 
fective for  want  of  parties.    Kaye  v.  WaU^ 

iv.  127 

8.  Exceptions  for  insufficiency  were 
overruled,  under  the  38th  Order  of  August, 
1841,  on  ihe  ground  that  the  bill  was  de- 
fective for  want  of  parties.  The  plaintiff 
then  added  the  necessary  parties  by  amend- 
ment, and  the  defendant  answered  the 
amendment  only: — Held,  on  exceptions, 
that  the  defendant  in  such  a  case  must 
answer,  not  only  the  interrogatories  added 
by  amendment,  but  tbose  in  the  ori^nal  bill 
which  had  not  been  answered.  S,  (T.  iv.  283 

9.  The  answer  referred  to  in  the  13th 
(amended)  Order  of  the  3rd  of  April, 
1828,  held  to  mean  the  answer  to  the  ori- 
ginaJ  bill,  on  the  ground,  that,  if  it  were 
construed  to  refer  to  an  answer  to  the 
amended  bill,  there  would  be  no  limit  im- 
posed by  the  Order  to  the  number  of 
amendments,  until  the  Court  should  con- 
sider them  to  be  vexatious.  Dean  v.  Hick" 
enbotham,  iv.  302 

10.  Suggestion  by  answer  of  a  defect  of 
420 


parties,  bringing  the  caae  within  the  Sdth 
Order  of  Aug.  1841.  Biggs  y.  Penn^  iv.  471 

11.  The  Order  XLHI.  of  May,  1845, 
which  directs  that  commisaons  to  take 
answers  are  to  be  made  returnable  with- 
out dehiy,  does  not  preclude  the  answer 
from  bemg  filed,  altnough  delay  may  in 
fiict  have  occurred.    Hughes  v.  WilUams, 

V.2U 

12.  Mode  of  altering  and  correcting  the 
title  of  an  answer,  which  purports  to  be 
the  answer  of  several  defenduits,  where 
such  answer  has  been  sworn  by  some  of 
such  defendants,  but  the  others  refbse  to 
join  in  it.     Thatcher  v  LandnrL,       v.  228 

13.  On  the  dismissal  of  a  bill  with  costs, 
the  Court  referred  it  to  the  Master  to  in 
quire  and  state  whether  it  was  necessuy 
or  proper  that  several  defendants,  cona^ 
ing  of  trustees  and  their  cestui  que  trosts, 
appearing  by  the  same  solicitor,  and  having 
no  conflicting  interests,  should  have  filed 
two  separate  answers  to  the  bill.  Woods 
V.  Woods,  V.229 

14.  The  effect  to  be  given  to  the  answer 
to  an  original  bill,  after  such  bill  has  been 
varied  by  amendment.  AUomej/'General 
V.  Thovypsan,  viiL  118 

ANTICIPATION. 
See  HusBA2n>  and  Wife — Separate  Use. 

ANTICIPATION  CLAUSE. 
<%e  Appointmemt. 

APPEAL. 

See  Jurisdiction — Rehearing — Stay  of 
Execution— Stay  op  Proceedings, 

APPEARANCE. 
Appendix,  vol.  x,  p.  xzxvi — Attachme«t 
— Bnx  of  Revivor— Plea— Pro  Con- 
FE8SO— Receiver — Service. 

1.  An  appearance  cannot  be  entered  Tor 
a  defendant  under  the  8th  Order  of  August, 
1841,  where  the  subpoena  was  served  before 
the  Orders  of  August,  1841,  came  into 
operation,  and  was,  therefore,  not  8er?ed 
according  to  the  14th  Order.  Gregory  v. 
Gregson,  1 108 

2.  An  affidavit  that  the  deponent  has 
inquired  of  and  been  informed  by  the  clerk 
in  court,  and  the  deponent  befieves  it  to 
be  true,  that  no  appearance  has  been  en- 
tered by  the  defendant,  is  sufficient  to 
satisfy  tte  Court  of  that  fact  Taduim  ?. 
WiUiams,  i.  15^ 

3.  It  is  necessary,  in  applications  mder 
the  8th  Order  of  August,  1841,  that  the 
affidavit  of  service  of  the  subiwena  should 
state  that  the  memorandum,  in  the  form 


APPEARANCE. 


APPOINTMENT. 


ppwcribcd  by  the  Uth  Order,  was  at  the 
Kx>t  of  snch  subpoena— iSbnfr^.  76. 

4.  The  Coart  will  not  make  the  order 
allowing  the  plaintiff  to  enter  an  appear- 
ance for  the  defendant,  under  the  8th 
Order  of  August,  1841,  after  several 
months  have  elapsed  since  the  service  of 
the  subpoena  unexplained,  except  upon 
notice.    Radford  y.  Roberts,  ii.  96 

5.  A  defendant,  against  whom  it  is  prayed 
that  he  may  be  bound  by  the  proceedings 
on  service  of  a  copy  of  the  bill,  mider  the 
23rd  Order  of  August,  1841,  may  appear 
mtis  before  or  after  he  is  so  served. 
Barkley  v.  Lard  Reay,  ii.  309 

6.  Form  of  the  order  for  liberty  to 
enter  a  conditional  appearance  with  the 
Registrar  since  the  7th  General  Order  of 
the  26th  of  August,  1841.    Price  v.  Webb, 

ii.  611 

7.  It  is  not  open  to  one  defendant,  on  an 
interlocutory  application,  to  object  to  the 
irregularity  of  tne  service  of,  and  appear- 
ance by,  another  defendant,  if  such  otlier 
defendant,  having  notice  of  the  applica- 
tion, does  not  himself  object  on  the  ground 
of  such  irregularity.     Oreen  v.  Pledger, 

iu.  165 

8.  Motion  by  a  defendant,  who  had  been 
served  with  a  copy  of  the  bill,  under  the 
23rd  Order  of  August,  1841,  for  leave  to 
enter  an  appearance  without  being  bound 
by  the  proceedings  which  had  taken  place 
in  the  cause,  on  the  ground  that  she  ought 
to  have  been  made  a  party  by  subpoena, 
refnsed ;  for,  if  the  defendant  was  not  a 
party  within  the  23rd  Order,  she  was  not 
bound  by  the  proceedings.  Boreham  v. 
^HfioU,  iv.  683 

APPOINTMENT. 

See  EqurrABLE  JuniSDicnoN — Fixes  on 

Renewai<  —  Husband    and  Wife  — 

Power  —  Preuminart  Inquiries  — 

Statutes,  Construction  op,  7  WiU.  4 

{r  1  Vict,  c.  26— Trustee— Trustee 

AND  Cestui  que  Trust. 

1.  Trustees  of  a  ftmd,  having  a  power  to 

appoint  the  same  to  such  one  or  more  of 

several  objects  of  the  power  as  the  trustees 

should  select,  appointed  the  fund  to  trustees 

(of  whom  A.,  one  of  the  objects  of  the 

Cwer,  was  one),  upon  trusts  to  be  declared 
a  sohseqnent  deed ;  and  by  that  deed, 
to  which  A.  and  all  the  trustees  were 
parties,  the  trusts  of  the  fund  were  declared 
to  be  for  the  benefit  of  A.  for  life,  with  re- 
mainder, m  eifoal  shares,  amongst  four 
other  of  the  objects  of  the  power,  subject 
to  such  limitations,  in  respect  of  the  inter- 
ests in  their  respective  shares,  to  be  taken 
as  between  themselves,  their  wives,  and 
"me,  respectively,  as  A.  should  appoint. 

vol.  XI. 


A.  by  will  limited  the  share  of  one  of  the 
appointees  to  trustees  for  the  appointee, 
his  wife,  and  children, — the  wife  not  being 
an  (express)  object  of  the  original  power : 
— Held,  that  the  appointment  was  an  effec- 
tual execution  of  the  power, — being  equiva- 
lent to  an  appointment  to  A.,  and  a  subse- 
quent and  independent  settlement  by  A.  of 
tne  fund  whicn  A.  acquired  by  such  ap- 
pointment.    Goldsmid  v.  Goldsmid,  ii.  187 
2.  Devise  and  bequest  of  freehold,  copy- 
hold, and  personid  estate,  upon  trust  mr 
sale  at  the  discretion  of  the  trustee,  and 
that  the  rents,  interests,    and   proceeds 
should  be  divided  amongst  a  class,  either 
equally  or  in  other  proportions,  as  the 
trustee,  having  regara  to  their  circum- 
stances, shoulcl  appoint;  followed  by  an 
unattested  codicil,  directing  the  application 
of  snch  rents,  interest,  and  proceecls  for  the 
benefit  of  such  of  the  class  as  were  unmar- 
ried or  unsettled,  and  particularly  for  the 
comfortable  support   of  P.,  (one  of  the 
class),  who  was  of  weak  mind  ;  and  in  case 
the  trustee  should  not  live  to  perform  the 
whole  trust,  the  rest  to  be  executed  by  any 
persons  he  might  appoint,  having  regard  to 
the  said  intentions.    The  trustee  by  deed 
directed  the  manner  in  which  the  estates 
should  be  sold  and  the  proportions  of  the 
proceeds  applied,  and  directed  the  division 
thereof  amongst  the  other  objects  to  be 
postponed  until  after  the  death  of  P.,  and 
nommated  other  persons  to  execute  the 
trusts  which  might  remain  unexecuted  at 
his  (the  trustee's)  death,  and  directed  them 
to  distribute  the  surplus  proceeds  of  the 
estates  amongst  other  objects  according  to 
their  exigencies : — Held,  that  the  trustee^ 
for  the  government  of  bis  own  discretion, 
might  properly  have  regard  to  the  direc- 
tions of  the  unattested  codicil,  even  as  to 
the  proceeds  of  the  real  estate,  so  far  as  he 
was  not  restrained  by  the  effect  of  the  will ; 
that  the  prospective  directions  in  the  deed 
of  appointment  were  not  necessarily  in- 
valid, especially  those  which  related  to  the 
future  maintenance  of  P.,  and  that  the  at- 
tempt to  delegate  powers  which  the  trustee 
could  not  transfer  did  not  invalidate  the 
directions  in  the  same  deed  which  he  had 
power  to  give.     Hitch  t.  Leworthy,  ii.  200 
3.  Bequests  to  females,  some  of  whom 
were  married  and  some  single,  for  their 
separate  use  for  their  respective  lives,  and 
after  their  decease  to  such  persons  as  they 
should  respectively  appoint;  and  in  de- 
fault of  appointment,  to  then:  respective 
executors,  administrators,  and  assiens: — 
Held,  that  each  of  the  legatees,  whether 
married  or  unmarried  women,  were  entitled 
upon    petition,    without    executing    any 
formal    appointment,    to    an    immediate 
transfer  or  payment  to  themselves  of  the 
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eorpuB  of  their  ehares  of  the  fund.    IIol- 
loway  y.  Clarkson,  ii.  521 

4.  Real  estate  was  devised  in  1778  to 
the  son-in-law  of  the  testator  for  his  life, 
remainder  to  his  daughter  (the  wife  of  such 
Bon-in-law)  for  her  ufe,  remainder  to  her 
first  and  other  sons  successively  in  tail,  re- 
mainder to  her  daughters  as  tenants  in 
common  in  tail,  with  cross  remainders  be- 
tween them  ;  and  in  default  of  such  issue 
of  his  daughters,  to  such  person  or  persons 
as  she  should  by  deed  or  will  appoint.  In 
1841,  the  daughter,  the  donee  of  the 
power,  executed  a  deed-poll  of  appoint- 
ment, which,  reciting  the  umitations  of  the 
estate  by  the  will,  that  she  had  not  any 
issue  of  her  body,  and  that  she  was  de- 
sirous of  exercismg  the  power  subject  to 
the  life  interest  of  her  husband  and  herself, 
as  thereinafter  mentioned,  appointed  that, 
from  and  after  the  decease  of  the  survivor 
of  her  husband  and  herself,  ^^  and  there 
being  a  failure  of  issue  of  her  ^'  the  said 
donee  of  the  power,  the  estate  should  go, 
remain,  and  be  unto  and  to  the  use  of  me 
plaintiff,  his  heirs  Jand  assigns,  for  ever ; — 
Held^  that  this  was  a  good  appointment  of 
the  estate  under  the  power.    Eno  v.  Eno^ 

vi.  171 

6.  Two  funds  were  settled  for  the  bene- 
fit of  a  husband  and  wife  for  their  respec- 
tive lives,  with  remainder  to  their  children, 
as  to  one  fund,  as  the  parents  should  ap- 
point, and  as  to  the  other  fund,  in  equal 
shares.  The  husband  and  wife  resided 
abroad,  and  received  the  dividends  through 
Coutts  &  Co.,  and,  previously  to  the  mar- 
riage of  one  of  their  sons,  they  signed  a 
document,  expressing  that  they  thereby 
disposed  of  a  certain  sum  ^^  standing  in  the 
English  bank  of  Coutts  &  Co.,"  in  favour 
^f  such  son  and  his  wife,  and  the  children 
of  the  intended  marrii^ : — Held,  that  the 
settled  funds  were  sumciently  referred  to 
by  the  instrument  of  disposition;  that  it 
did  not  refer  exclusively  to  the  fund  sub- 
ject to  the  power  of  appointment ;  that  the 
son  was  entitled  to  his  share  of  the  other 
fund,  and  to  have  the  sum  mentioned  in 
the  instrument  of  disposition  made  up  out 
of  the  fund  subject  to  the  appointment. 
Sheffield  V.  Von  Donop,  vii.  42 

6.  Where  an  appointment  of  a  trust  fund 
reserved  a  power  of  revocation,  but  did 
not  reserve  a  power  of  new  ap{)ointment, 
it  was  held,  that,  upon  the  exercise  of  the 
power  of  revocation,  a  new  appointment 
might  be  made.  lb, 

7.  Stock,  over  which  the  testatrix  had  a 
power  of  appointment,  held  to  be  described 
and  appointed  by  a  will,  in  which  the 
power  was  not  expressly  referred  to. 
Sayer  v.  Sayer ;  Innes  v.  Sayer^       vii.  877 

8.  On  a  question,  whether  a  power  has 
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been  executed  by  a  will,  evidence  of  the 
state  of  the  property  is  admissible,  so  &r 
as  it  is  material  to  the  question,  whether  a 
particular  part  of  such  property  is  or  is  not 
described  by  the  will ;  but,  unless  the  cir- 
cumstanees  of  the  property,  when  known, 
are  found  to  exclude  the  primary  and  strict 
sense  of  the  words  which  the  testator  has 
used,  such  strict  sense  must  be  adhered  to; 
and  the  mere  probability,  however  strong, 
that  the  words  were  used  in  a  secondary 
sense,  does  not  authorise  the  Court  »o  to 
construe  them.  lb. 

9.  A  disposition  of  trust  friends,  oyer 
which  the  testatrix  had  a  general  power  of 
appointment,  not  pursuing  the  formalities 
prescribed  in  the  power,  held  to  be,  never- 
theless, a  good  appointment  in  favour  of 
a  charity.  /&• 

10.  Under  a  power  to  charge  an  estate 
with  a  sum  not  exceeding  £1,000,  for  tiie 
portion  or  portions  of  a  youngjer  child  or 
younger  children,  the  donee  of  the  power 
appointed  the  £1,000  to  a  married  daughter 
for  her  separate  use,  with  a  restraint  upon 
anticipation  during  the  coverture ;  ana  k 
was  held,  that  the  interest  of  the  appointee 
might  lawfully  be  so  restricted  by  the 
terms  of  the  appointment  DicHnson  v. 
Mort^  viii.  178 

11.  The  Court  will  not  entertam  a  suit 
to  set  aside  an  appointment  of  a  part  of 
certain  trust  ftinds  as  a  fraud  upon  the 
power, when  it  appears  that  another  appoint- 
ment, not  impeached  by  the  bill,  was  made 
of  ftinds  subject  to  the  same  power,  in 
which  regard  was  had  to  the  appointment 
complained  of,  and  the  object  was  to 
equalise  the  interests  of  the  several  ap- 
pointees ;  for  the  Court  will  not  undo  part 
of  an  entire  transaction,  the  other  parts  of 
the  same  transaction  not  being  brought 
within  its  jurisdiction.  Harrison  v.  Ban- 
dall,  ix.  397 

12.  Where  there  is  an  appointment  to 
A.  and  B.  by  one  instrument,  (and  i 
fortiori  by  different  instruments),  the  ap- 
pointment to  A.  may  be  good,  and  the 
appointment  to  B.  bad,  and  A.  and  B.  may 
well  agree  between  themselves  that  the 
bad  appointment  shall  not  be  disturbed. 

13.  Certain  policies  of  assurance  effected 
by  a  father  on  his  life  as  a  provision  for 
his  daughters,  were  assigned  to  a  trustee, 
upon  trust  for  such  of  the  daughters  as  the 
father  should  appoint ;  and  certain  estates 
were  demised  to  the  same  trustee,  upon 
trust,  out  of  the  rents  and  profits,  to  secure 
the  payment  of  the  premiums.  The  trustee 
advanced  some  sums  of  money  in  p»ypc"J 
of  the  premiums,  and  the  father  appointed 
the  bonuses  which  had  accrued  upon  the 
policies  to  three  of  his  daughters ;  and  the 
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three  daughters  Boon  afterwards  authorised 
the  trustee  to  receive  the  sum  paid  by  the 
office  for  the  bonuses,  and  invest  part 
thereof  as  a  ftmd  to  keep  down  the  pre- 
miums ;  and  a  part  of  the  sum  was  applied 
in  satisfaction  of  the  arrears  of  such  pre- 
miums. A  subsequent  appointment  was 
made,  in  favour  of  the  other  daughters,  of 
the  residue  of  the  sums  to  be  received  on 
the  policies,  and  which  was  intended  to 
equalise  the  shares  : — Held^  that  the  first 
appointment  was  a  fraud  upon  the  power, 
its  immediate  object  being  to  relieve  the 
&ther,  and  its  necessary  consequence  to 
relax  the  diligence  of  the  trustee  m  enforc- 
ing the  rights  of  the  daughters  against  the 
&2ier;  and  that  the  application  of  the 
trust  flmds  in  pursuance  of  the  appoint- 
ment by  the  trustee,  who  knew  tnat  the 
appointment  was  fraudulent,  was  a  breach 
of  trust,  for  which  he  was  responsible  to 
the  objects  of  the  power.  /6. 

14.  £ffect  of  an  agreement  between 
several  appointees  under  different  appoint- 
ments, as  between  such  appointees  and  the 
trasteea  of  the  property,  that  one  of  the 
appointments,  which  is  invalid,  shall  not 
he  disturbed.     S.  C,  ix.  409 

15.  A  testatrix,  having  a  power  of  ap- 
pointing a  sum  of  £10,000  secured  by  a 
term  of  five  hundred  years,  and  having 
also  a  power  of  appointing  the  fee  of  the 
lands  on  which  the  money  was  secured,  by 
her  will  devised  her  lands  to  A.  for  life, 
with  remainder  to  B.  in  tail,  and  gave  to 
A.  all  the  residue  of  her  personal  estate  : — 
Held,  that  the  £10,000  passed  under  the 
residuary  gift  of  the  personal  estate. 
CUfford  V.  Clifford,  ix.  675 

16.  By  a  marriage  settlement,  monies  in 
the  funds,  monies  lent  on  mortgage,  and 
other  property,  were  assigned  to  trustees, 
upon  trust,  to  pay  and  transfer  the  same 
unto  such  persons,  for  such  estates  or  in- 
terests, eitner  absolutely  or  conditionally, 
and  in  such  parts,  shares,  and  proportions, 
manner  and  form,  and  under  and  subject 
to  such  powers,  provisoes,  &c.,  either  for 
the  benefit  of  tne  issue  of  the  intended 
marriage,  or  of  any  other  persons  whom- 
soever, as  the  wife,  notwithstanding  her 
coverture,  at  any  time  or  times,  and  from 
time  to  time  during  the  ioint  lives  of  her- 
self and  her  husband,  should,  by  and  with 
the  consent  and  approbation  of  her  hus- 
band, testified  in  writing  under  his  hand 
and  seal,  or  as  the  wi^  alone,  after  the 
decease  of  the  husband,  in  case  she  should 
survive  him,  should  by  any  deed  or  writing, 
to  be  sealed  and  delivered  by  her  in  the 
presence  of  and  attested  by  two  or  more 
witnesses,  direct  or  appoint,  and  in  de- 
£inlt  of  such  direction  or  appointment, 
and  in  the  meantime  and  until  such  direc- 
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tion  or  appointment  should  be  made  and 
executed,  and  subject  thereto,  and  as  to  so 
much  of  the  said  trust  monies,  &c.,  whereof 
no  such  direction  or  appointment  should  be 
made,  upon  ttoist,  to  receive  the  annual 
proceeds  due  and  to  grow  due  for  or  in  re- 
spect of  the  same,  and  pay  the  same  to  such 
persons  as  the  wife,  during  her  life,  not- 
withstanding her  coverture,  and  whether 
sole  or  covert,  should  from  time  to  time, 
by  any  writing  or  writings  under  her  hand, 
direct  or  appoint  to  receive  the  same,  and 
in  default  of  such  direction  or  appointment, 
into  the  proper  hands  of  the  wife  for  her 
separate  use.  The  monies  in  the  funds 
were  transferred  to  the  husband  by  virtue 
of  powers  of  attorney  under  the  hand  and 
seal  of  the  wife,  with  the  consent  of  the 
husband  under  his  hand  and  seal,  and  at- 
tested by  two  witnesses  ;  and  the  mortgage 
money  was  received,  and  a  receipt  given 
by  the  husband  and  wife,  and  the  premises 
reconveycd,  and  the  receipt  and  reconvey- 
ance also  so  attested. 

Heldy  that  the  powers  of  attorney  were 
not  directions,  but  were  merely  authorities 
to  the  bankers  by  the  wife  to  assiffn  the 
stock  to  her  husband,  and  only  enabled  the 
bankers  to  do  for  her  what  she  might  have 
done  for  herself  without  their  intervention. 
That,  as  the  directions  must  follow  on  the 
authorities  before  the  authorities  could  be 
acted  on,  it  still  remained  to  make  the  ap- 
pointment after  the  execution  of  the  powers 
of  attorney ;  and  that  the  transfers  made 
subsequently  to  such  execution,  being  un- 
accompanied by  any  of  the  formalities  re- 
Suired  by  the  settlement,  could  not  have 
3e  effect  of  converting  instruments  of 
substitution  into  instruments  of  alienation, 
and  could  not  operate  as  executions  of  the 
power  of  appointment.    Hughes  v.  WeUsj 

iz.  749 

17.  That  the  wife  had  no  power  to  dis- 
pose of  the  trust  funds  otherwise  than  bj 
a  perfect  appointment.  lb, 

18.  That,  in  order  to  constitute  a  pur- 
chaser in  whose  favour  a  defective  exe- 
cution of  a  power  will  be  aided  in  equity, 
there  must  be  a  consideration  and  an  inten- 
tion to  purchase,  either  proved  or  to  be 

E resumed;  and  the  maintenance  of  his 
ousehold  and  establishment  by  the  hus- 
band does  not  funush  such  consideration 
to  the  wife.  lb, 

19.  That,  if  the  transfer  ofa  wife's  legacy 
to  herself  by  the  husband  be  a  considera- 
tion, it  does  not  show  any  intention  to  pur- 
chase. 76. 


APPOINTMENT  OF  TRUSTEES. 

See  Trusteb  and  Cesixti  que  Trust. 
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APFUKTlONMJiiST. 

See  Husband  and  Wife— Statutes,  Con- 
8TBUCTI0N  OF,  4  &  6  WiU,  4,  c.  22. 

1.  Apportioning  a  charge  on  stock  be- 
tween the  life-interest  in  possession  and 
the  reversion  expectant  on  the  decease  of 
the  tenant  for  life.    Bristedy.  fVilkiru, 

iil.  240 

2.  Apportionment  of  debt  rateablj  on  the 
legatees  who  were  defendants,  and  the 
legatees  who  were  not  parties.  Hall  y. 
Palmery  iii.  688 

3.  An  annuity  ffiven  for  maintenance, 
and  charged  npon  land  for  a  certain  time 
which  ceased  before  the  time  of  the  vear  at 
which  the  annuity  was  payable ;  the  an- 
nuitant was  held  entitled  to  an  apportioned 
part  of  such  annuity  for  the  time  between 
the  last  payment  and  the  cessation  of  the 
diarge.    Sheppard  v.  WUson,  iy.  395 

4.  An  annuity  bequeathed  by  will,  and 
directed  to  be  paid  out  of  a  moiety  of  the 
rents,  issues,  profits,  dividends,  mterest, 
and  proceeds  of  the  real  and  personal  es- 
tate of  the  testator,  after  the  expiration  of 
a  life-interest  therein: — Held,  not  to  be 
primarily  payable  out  of  the  personal  estate 
of  the  testator,  but  to  be  apportionable 
between  the  real  and  personal  estates. 
Falkner  v.  Grace^  ix.  282 

6.  A  legacy  directed  by  an  apDointment 
in  pursuance  of  a  will  to  be  raisea  by  mort- 
gage of  the  moiety  of  the  residuary  real 
and  personal  estate,  on  the  exniration  of  a 
life-mterestinsuch  moiety,  ana  the  residue 
of  such  legacy  and  another  legacy  directed 
to  be  raised  and  paid  by  mortgage  or  sale 
of  the  whole  or  any  part  of  the  real  and 
personal  estate,  on  tne  expiration  of  ano- 
ther life-interest — Held  not  to  be  charges 
primarily  payable  out  of  the  personal 
estate,  but  to  be  apportionable  between  the 
real  and  personal  estate.  lb. 

6.  On  the  apportionment  of  charges  be- 
tween real  ana  personal  estate,  me  re- 
spective values  of  such  real  and  personal 
estate  are  to  be  taken  as  they  are  when  the 
apportionment  is  made,  and  not  on  such 
values  at  any  anterior  time.  Robinson  v. 
Governors  of  the  London  Hospital      x.  29 


APPORTIONMENT  OF  LEGACIES 
AND  CHARGES. 
See  Marshallino. 

APPORTIONMENT  OF  POWERS. 
SeeFowRBL. 

APPORTIONMENT  OF  RESIDUE. 

See  Leoact. 
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See  Portion. 

APPROPRIATED  CAPITAL. 
Sev  JoiNT-STOCiL  Company. 

APPROPRIATED    OR   L^NADMDOS- 
TERED  ASSETS. 

See  Administration  Suit. 

APPROPRIATION. 
See   Administration    Surr — ^ANNrmr— 
Assignment — Costs  — Executor— In- 
vestment— Principal  and  Surety. 

APPROVAL  OF  PURCHASES  AND 

TITLES. 
See  Appendix,  vol.  ix,  p.  ix;  yol.x,p.xxxvi. 

ARBITRATOR. 
See  Award-— Jurisdiction. 

ARREARS. 
See  Annuttt — Dower. 

ARREARS  OF  ANNUITY. 
jS^  Statutes,  Construction  of,  8  &  < 
Will  4,  c.  27,  s.  42. 

ARREST. 
See  Appendix,  vol.  x,  p.  ii — Privileoe. 
Cases  in  which  the  Court,  upon  ordering 
the  discharge  of  a  party  firom  his  arrest, 
will  impose  upon  hmi  the  condition  that 
he  shall  bring  no  action  in  respect  of  the 
arrest.    Newton  v.  Askew,  vL  324 

ARTICLES  BEFORE  MARRUGE. 

1.  On  the  proposed  marriage  of  the  in- 
fant daughter  of  one  who  was  non  compoe 
mentis,  a  petition  was  presented  to  the 
Lord  Chancellor,  under  tne  stat.  4  Geo.  4, 
c.  76,  s.  17,  for  his  consent,  in  order  to 
obtain  a  license.  The  petition  was  referred 
to  the  Master ;  and  the  intended  husband, 
by  affidavit,  stated  that  he  had  agreed  to 
make  a  certain  settlement.  The  Mister 
reported  in  &vour  of  the  marriage,  and 
the  report  was  confirmed.  The  parties 
did  not  avail  themselves  of  the  consent  of 
the  Lord  Chancellor,  but  shortly  after- 
wards married,  under  the  Act  6  &  7  Will- 
4,  c.  85,  without  license.    The  settlement 


ABUCLES  BEFORE  MARRIAGE. 


ASSIGNMENT. 


mentioiied  in  the  affidavit  was  not  made, — 
the  parties  having  entered  into  articles  for 
a  different  settlement  i—Held^  that  the  pro- 
posal laid  before  the  Master  amounted  to  a 
contract,  which,  in  the  absence  of  any  set- 
tlement properly  substituted  for  it,  the 
Court  would  enforce.  Cook  v.  Fryevy  i.  498 
2.  Semble^  it  was  not  incompetent  to  the 
parties  before  the  marriage  to  vary  bonft 
fide  the  terms  of  the  contract,  notwith- 
standing it  had  been  approved  by  the 
Court.  lb, 

ASSENT. 
See  ExbcutoB'Prioritt  of  CHARaB. 


ASSESSMENT. 
SeeTrrBES, 

ASSETS. 

See  Account — Administratiok  Sun — 
Evidence — Executor  —  Letters  of 
Administration  —  Statutes,  Con- 
struction OF,  3  &  4  Will.  4,  c.  104. 

ASSIGNEE. 

&c  Bankrupt— Costs— Equitablb  Set- 
off— Hearing — Husband  and  Wife 
—Insolvent  Debtor — ^Parties — Wrr- 


1.  Under  the  Bankrupt  Act,  prescribing 
the  duties  of  official  assignees,  the  official 
assignee  is  bound  by  contracts  entered  into 
by  the  creditors*  assignees  for  the  sale  of 
the  bankmpt^s  property,  such  contracts  not 
being  in  breach  of  their  trust.  Huahes  v. 
Aforro,  IX.  636 

2.  The  provision  in  a  contract  for  the 
sale  of  the  property  of  a  bankrupt,  entered 
into  by  the  creditors*  assignees,  that  the 
pnrchase-money  is  to  be  received  by  the 
solicitor  of  the  assignees,  is  not  a  breach  of 
trust  which  would  induce  the  Court  to 
refuse  specific  performance  of  the  con- 
tract lb, 

3.  The  solicitor  appointed  by  the  cre- 
ditors* assignees  is  the  solicitor  of  all  the 
assignees  in  the  bankruptcy,  but  he  is  not, 
by  such  appointment,  otherwise  constituted 
the  agent  of  the  official  assignee.  lb. 
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&c  Agreement— Auenation—Evidencb 
—Executor — ^Forfeiture —  H  use  and 
AND  Wife — Injunction — Insolvent 
Debtor — Le8SOr*s  Tttlb — Notice — 
Parties — Partnership — Priority — 
Vendor  and  Purchaser. 
1.  Assignment  of  funds  by  a  prisoner  on 
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a  charge  of  felony,  to  secure  payment  of 
an  antecedent  debt  and  costs  to  oe  incurred 
in  his  defence,  established,  notwithstand- 
ing his  subsequent  conviction.  Perkita  v. 
Bradley^  L  219 

2.  A  deed  of  assignment  by  way  of 
mortgage  of  a  ship,  together  with  her 
tackle  and  appurtenances,  and  all  oil, 
head-matter,  and  other  car^,  which  might 
be  cau|;ht  or  brought  home  in  such  ship,  is, 
as  agamst  the  assignor,  a  valid  assignment 
in  equity,  as  well  of  the  future  cargo  to  be 
taken  durinff  the  particular  voyase,  as  of 
the  cargo  nf  any)  which  existed  at  the 
time  of  tne  assignment.  LangUm  v. 
Norton,  i.  649 

3.  The  ship  was  on  her  voyage  at  the 
time  of  the  assi^ment ;  the  parties  sent 
notice  of  the  assignment  to  the  master  of 
the  ship,  and  the  master  delivered  up  pos- 
session of  the  ship  and  cargo  to  the  mort- 
gagees immediatelv  after  her  return  from 
the  voyage : — Heid,  that  the  equitable  title 
of  the  mortgagees  to  the  car^o  was  per- 
fected, and  could  not  be  defeated  by  a 
judgment  creditor  of  the  assignor,  who 
afterwards  sued  out  a  writ  of  fi.  &.  and 
proceeded  to  take  the  ship  and  cargo  in 
execution.  lb. 

4.  A.,  in  India,  being  indebted  to  B.  in 
England,  directed  C.  &  Co.,  his  agents  in 
London,  to  hold  a  sum  (equal  to  a  lac  of 
rupees)  at  the  disposal  of  B.,  as  soon  as  C. 
&  Co.  should  be  in  possession  of  funds, 
and  informed  B.  of  such  directions :  C.  & 
Co.  also  acquainted  B.  that  they  had  re- 
ceived and  registered  the  order.  A.  sub- 
sequently consigned  a  ship  to  another 
agent,  D.,  and  directed  him  to  apply  the 
proceeds  of  the  sale  of  the  ship  to  the  pur- 
pose of  paying  the  debt  owing  to  B.,  and 
spontaneously  informed  B.  that  the  ship 
and  freight  would  be  available  for  his 
(A.'s)  l^ndon  accounts,  and  that  B., 
amongst  others,  would  be  paid  the  lac  of 
rupees  thereout : — Held,  that  B.  had  not 
bv  the  correspondence,  upon  which  the 
plaintiff's  case  depended,  acquired  a  lien 
on  the  proceeds  of  the  ship,  and  that  it 
was  competent  to  A.  to  countermand  the 
order  to  his  agents  as  to  the  application  of 
such  proceeds  to  the  payment  of  B.  Mal- 
colm V.  Scott,  iii.  39 

5.  A  Calcutta  firm,  b^  a  letter  dated  in 
January,  and  received  m  London  on  the 
11th  March,  1841,  directed  their  London 
correspondents  to  hold  a  sum  of  money 
(equal  to  a  lac  of  rupees,  at  the  current 
rate  of  exchange^  payable  on  the  19th 
November  following,  out  of  remittances 
and  consignments  on  the  general  account, 
at  the  disposal  of  a  creditor  of  the  Calcutta 
firm  in  Liverpool.  The  Calcutta  house  at 
the  same  time  acquainted  the  Liverpool 
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hoQse  of  the  directionB  which  had  been 

E'yen.  The  Loudon  house  informed  the 
iverpool  house  that  they  had  received 
and  registered  Uie  order ;  and^  after  stat- 
ing that  they  were  in  advance  of  the  Cal- 
cutta house,  and  declining  to  accept  bills  for 
any  part  of  the  amount,  said,  that  if  remit- 
tances should  come  forward  to  enable  them 
to  meet  the  wishes  of  the  Calcutta  house, 
they  would  lose  no  time  in  advising  the 
Liverpool  house.  The  London  house  also, 
in  acknowledging  to  the  Calcutta  house  the 
receipt  of  the  oraer,  said,  that  the  state  of 
their  accounts  did  not  then  warrant  them 
in  meeting  the  requisition,  but  they  would 
meet  it,  if  in  a  position  to  do  so  before 
November.  The  Calcutta  house  revoked 
the  order,  by  a  letter  of  January,  1842,  re- 
ceived by  the  London  house  on  the  12th 
March,  1842  :—Held^  that  the  effect  of  the 
triple  correspondence  between  the  Calcutta 
house  and  the  London  house,  the  Calcutta 
house  and  the  Liverpool  house,  and  the 
London  house  and  the  Liverpool^  house, 
entitled  the  Liverpool  house,  as  against  the 
London  house,  to  an  account  in  equity  of 
the  balance  on  12th  March,  1841,  on  their 
general  account  with  the  Calcutta  house 
(giving  the  London  house  credit,  in  such 
account,  for  all  liabilities  incurred  by  them 
on  behalf  of  the  Calcutta  house  on  that 
day),  and  of  the  consignments  and  remit- 
tances of  the  Calcutta  house  to  the  London 
house  in  the  general  account,  which  came 
to  the  hands  of  the  latter  between  the  12th 
March,  1841,  and  the  12th  March,  1842. 
Malcolm  v.  Scott,  vi.  570 

6.  The  London  house  might  have  de- 
clined the  aporopriation,  and  returned  the 
balance  of  the  account  to  the  Calcutta 
house ;  but  they  could  not,  as  against  the 
Calcutta  house,  have  retained  any  balance 
due  to  the  Calcutta  house,  except  for  the 
purpose  which  the  latter  had  directed,    lb. 

7.  SembUy  that  the  London  house  was 
not  merely  bound  to  pay  to  the  Liverpool 
house  the  amount  directed,  so  far  as  the 
balance  of  account  on  the  19th  November, 
1841,  enabled  them  to  do  so,  but  was 
bound  to  appropriate  all  the  remittances 
and  consignments  from  the  Calcutta  house 
on  general  account,  from  the  receipt  until 
the  revocation  of  the  order,  after  reimburs- 
ing themselves  in  respect  of  their  advances 
and  liabilities  on  behalf  of  the  Calcutta 
house  at  the  time  they  received  it.         76. 

8.  Semble^  that  the  communications  be- 
tween the  Calcutta  house  and  the  London 
house,  and  the  Calcutta  house  and  their 
Liverpool  creditor,  would  not  have  entitled 
the  latter  firm  to  the  account  as  againat 
the  London  house,  without  the  communi- 
cations which  took  place  between  the 
London  and  the  Liverpool  firms.  Jb. 
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ASSUMPSIT. 

See  AccousT. 

ATTACHMENT. 
See  ANSWBR—Coarrs— Prisoner. 

1.  The  8th  Order  of  August,  1841,  is 
not  imperative ;  a  plaintiff  may,  notwith- 
standing, proceed,  according  to  the  old 
practice,  to  ei^orce  appearance  by  attach- 
ment.    Collins  V.  Brown^  L  315 

2.  Lord  Clarendon's  General  Order,  that, 
after  a  contempt  duly  prosecuted  to  an  at- 
tachment with  proclamations  returned,  no 
plea  or  demurrer  shall  be  admitted  but 
upon  motion  in  Court,  does  not  apply  to 
the  process  at  present  substituted  for  at- 
tachment with  proclamations  —  Semble. 
Robitison  v.  Stanford,  ii.  149 

3.  A  party  in  a  cause  who  has  obtained 
and  served,  according  to  the  12th  Amended 
Order  of  August,  1841,  an  order  that  his 
solicitor  shall  deliver  his  bill  of  costs  within 
a  month,  which  is  disobeyed,  is  entitled, 
under  the  15th  Order  of  August,  1841,  to 
enforce  obedience  by  the  writ  of  attach- 
ment.   Lane  v.  Oliver,  ii.  97 

ATTESTATION  OF  WILL. 
See  Legacy. 


ATTORNEY. 

See  Administration  —  Solicitor  —  Sub  - 
STiTUTED  Service. 

ATTORNEY  AND  CLIENT. 

See  Discotery,  1. 

ATTORNEY-GENERAL. 

See  Charity— Charity  Estate — Costs 
— Pleading. 

ATTORNMENT. 
See  Sequestration. 

AUCTIONEER. 
See  Agent— Vendor  and  Purchaskb. 

AUDITA  QUERELA. 
See  Jurisdiction. 

AWARD. 

Su  Motion— Statutes,    Construction 
OF,  8  &  9  Vict,  c.  18,  s.  85. 

1.  An  award,  as  between  partners,  pro- 
viding for  the  applioation  of  the  partner- 


AWAKD. 


BANKRUPT. 


ship  Msets  if  there  sbonld  be  a  sarplus, 
but  not  proTiding  for  the  event  of  a  de- 
ficiency, IS  not  necessarily  invalid :  for  the 
Court,  in  support  of  the  award,  may,  in  a 
proper  case,  mtend  that  the  state  of  the  as- 
sets is  such  as  to  render  the  latter  provision 
unnecessary.     Wilkinson  v.  Page^      i.  276 

2.  An  award,  in  other  respects  valid,  is 
not  rendered  invalid,  owing  to  the  nature 
of  the  remedy  to  which  the  parties  are  left 
in  order  to  enforce  obedience  to  the  award, 
provided  the  remedy  be  sufficient.  76. 

3.  An  award  (under  an  order  of  refer- 
ence in  a  cause  seeking  an  account)  direct- 
ing accounts  in  question  between  the 
parties  to  be  taken,  without  ordering  pay- 
ment of  the  balance  which  shall  be  found 
due,  is  not,  therefore,  bad ;  for  the  Court 
may  enforce  payment  of  such  balance  in 
the  cause.  lb. 

4.  A  sum  of  money,  constituting  an  item 
b  an  account,  being  one  of  the  matters  in 
reference,  the  arbitrator  directed  the  ac- 
counts to  be  taken,  and  the  sum  in  question 
to  be  paid  at  a  certain  time,  without  reference 
to  the  state  of  the  accounts  at  that  time : — 
SmbU,  this  does  not  necessarily  affect  the 
validity  of  the  award.  lb, 

5.  Among  the  matters  referred  to  an  ar- 
bitrator, was  the  question,  whether  W.  or 
P.  ought  to  be  ultimately  liable  upon  a  pro- 
missory note,  of  which  P.  was  the  maker, 
and  W.  an  indorsee,  as  surety  for  P. ;  and 
whether  P.  was  entitled  to  an  indemnity 
from  W.  against  the  liability  of  P.  to  pay 
the  note  when  it  became  due  ?  The  arbi- 
trator, by  his  award,  among  other  things, 
declared  that  the  liabilities  of  P.  on  tlie 
iK>te,  as  between  P.  and  W.,  should  re- 
main unaffected  by  the  award : — Held,  that 
the  award  was  not  final,  and  was  therefore 
bad.  lb. 

6.  The  submission  to  arbitration  may, 
mder  the  statute  9  &  10  Will.  3,  c.  16,  be 
made  a  rule  of  Court,  not  only  after  the 
award  has  been  made,  but  after  the  last 
day  of  the  term  following  the  publication 
of  the  award ;  and  when,  therefore,  it  is 
no  longer  open  to  either  party  to  complain 
of  the  awuxl  on  the  ground  of  corruption 
or  undue  practice,    aeming  v.  Swinnerton, 

V.3&0 

7.  An  objection  to  the  validity  of  an 
award,  apparent  upon  the  award,  is  not  an 
objection  to  making  the  submission  a  rule  of 
Court  under  the  statute.  lb, 

8.  Amotion  to  make  a  submission  to  ar- 
bitration a  rule  of  Court  under  the  statute 
may  be  made  ex  parte — Semhle,  lb, 

9.  Commissioners  appointed  under  an 
Act  of  Parliament,  to  set  out  the  metes  and 
bounds  of  mines  and  quarries  in  the  Forest 
of  Dean,  and  to  fix  the  rent  to  be  paid  for 
the  same,  held,  under  the  terms  of  tne  Act, 
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to  have  no  power  to  compel  a  miner  to  pay, 
in  money,  for  by-gone  workings,  or  to  ex- 
clude him  from  the  award  if  he  refused  to 
make  such  payment.  Attorney-General  v. 
Jackson,  v.  866 

10.  Commissioners  appointed  by  an  Act 
of  Parliament  to  determine  the  respective 
rights  of  the  Crown  and  the  customary 
mmers  on  Crown  lands,  had  made  an  award, 
giving  a  benefit  to  a  miner,  but  had  required 
such  miner  to  submit  to  terms  which  they 
had  no  power  to  impose,  and  which  the 
miner  did  not  afterwards  fulfil: — Held, 
that,  after  the  time  hmited  by  the  Act  for 
making  the  award  had  expired,  the  Court 
would  not  set  aside  the  award  at  the  suit  of 
the  Crown,  as  it  could  not  then  restore  the 
miner  to  his  rights  under  the  Act         lb, 

11.  In  the  case  of  an  award  made  upon 
the  faith  of  a  parol  contract,  entered  mto 
by  a  party  taking  a  benefit  under  the 
award,  that  such  party  would  pay  a  sum 
of  money  to  the  Crown,  an  information  by 
the  Crown  seeking  specific  performance  of 
the  parol  contract,  and  thereby,  in  effect, 
to  add  the  parol  agreement  to  the  award, — 
cannot  be  sustained.  Ih. 

12.  Semble—The  refusal  to  pay  a  sum  of 
money  according  to  an  agreement,  upon 
the  faith  of  which  an  award  was  made,  al- 
though it  wais  a  stipulation  which  the  com- 
missioners making  the  award  were  not  em- 
powered to  insist  upon, — would  be  a  ground 
upon  which  in  equity  the  party  to  whom 
the  monies  were  to  have  been  paid  might 
resist  the  performance  of  the  award,  if  the 
other  party  had  sought  the  aid  of  the 
Court  to  enforce  it.    S,  C.  v.  866 

BAILIFF. 
See  Infant. 

BANK  OF  ENGLAND. 

See  Costs — Statutes,  Construction  of, 
1&2  Ftc^c.  110,  ss.  U,16. 

The  Bank  of  England  ought  not  to  be 
made  a  party  to  a  suit  for  tne  purpose  of 
^ving  effect  to  a  charge  upon  stock  stand- 
ing in  the  name  of  a  felon  convict.  Perkins 
V.  Bradley,  i.  219 

BANKERS. 
See  Trustee  and  Cestui  qub  Trust. 

BANKRUPT. 

See  Assignee — Costs — Hearino — ^Inter- 
pleader— Statutes,  Construction  op, 
13  Eliz.  e.  6— Trustee  and  Cestui  que 
Trust— Witness. 

1.  The  disclaimer  by  the  assignees  of  a 


banJcrupt  ot  toe  equity  oi  reaempaon  oi  a 
term  of  years,  vested  in  the  bankrupt  by  the 
devise  to  him  of  the  fee>simple  of  the  same 
estate,  renders  the  bankrupt  a  necessary 
party  to  a  bill  of  foreclosure — Semhk.  Sin- 
gleton V.  Cbar,  iv.  326 

2.  Where  a  defendant  becomes  bank- 
rupt before  he  has  answered  the  bill,  and 
a  supplemental  bill  is  filed  bv  the  plaintiff 
against  the  assignees  of  the  bankrupt  de- 
fendant, stating  the  bankruptcy,  it  is  not 
proper  for  the  plaintiff,  after  filing  such 
supplemental  bill,  to  issue  process  to  com- 
pel the  bankrupt  himself  to  answer  the 
original  bill.  It  is  the  same  where  both 
the  plaintiff  and  defendant  become  bank- 
rupt before  the  defendant  has  answered 
the  bill,  and  the  supplemental  bill  is  filed 
by  the  assignees  of  the  plaintiff  against  the 
assignees  of  the  defendant.  The  clerk  of 
record  and  writs  will,  in  such  cases,  give 
the  usual  certificate  for  setting  down  the 
cause,  without  any  answer  from  the  bank- 
rupt being  on  the  file.  Robertson  v.  South- 
gate,  V.  228 

3.  Where  a  defendant  becomes  bankrupt 
ailer  the  institution  of  the  suit,  and  his 
assignees  are  made  parties  by  supplemental 
bill,  it  is  not  necessary  to  bring  the  bank- 
rupt to  the  hearing,  by  serving  him  with 
the  subpoena  to  hear  judgment.  Stahl- 
Schmidt  v.  Lett,  v.  595 


BANKRUPTCY. 

See  Alienation — Dismissal — Husband 
AND  Wife — Joint  Tenancy — Juris- 
diction— Official  Assignee — Policy 
of  Insurance — ^Trustee  and  Cestui 
QUE  Trust. 

1.  A  joint  fiat  in  bankruptcy  was  issued 
against  two  partners,  pending  a  suit  by 
one  of  them  against  the  other  and  a  third 
person  who  had  previously  retired  from 
the  business,  to  set  aside  the  partnership 
agreement  on  the  ground  of  fraud  and 
misrepresentation  on  the  part  of  both  de- 
fendants, and  for  repayment  of  the  monies 
which  the  plaintiff  had  brought  into  the 
concern  under  that  agreement.  The  as- 
signees obtained  leave  from  the  Court  of 
Review  to  prosecute  the  suit  against  the 
retired  partner,  and  they  proceeded  by 
supplemental  bill,  in  which  the  creditors^ 
assignees  were  plaintiffs  and  the  official 
assignee  and  the  retired  partner  were  de- 
fendants : — Held,  tliat  the  creditors^  assig- 
nees, who  represented  not  only  the  original 
plaintiff  on  whose  behalf  relier  was  sought, 
but  also  the  bankrupt  partner  who  was  an 
original  defendant  against  whom  relief  was 
sought,  could  not  sustain  the  suit  against 
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tne  renrea  partner,    isooertson  v.  isnan- 
gate,  vL  686 

2.  Semhle,  that,  in  such  a  case,  the  suit 
might  have  been  prosecuted  by  assignees 
appointed  to  represent  the  separate  estate 
01  the  plaintiff  in  Uie  original  suit.         lb. 

3.  Qficere,  whether,  if  it  had  appeared  in 
evidence  in  the  suit,  that  the  defendant, 
the  retired  partner,  was  alone,  or  other- 
wise, answerable  for  the  fruud,  the  Court 
could,  in  such  a  case,  have  made  a  condi- 
tional decree,  imposing  terms  upon  the 
plaintiff,  as  representing  the  bankrupt,  who 
was  originally  charged  as  defendant.     Ih. 


BARON  AND  FEME. 

See  Articles  before  Marriage- 
Husband  AND  Wife. 

BAPTISTS. 
See  Trustee  and  Cestui  que  Trust. 

BEQUEST  TO  DECEASED  CHILD. 
See  Statutes,  Construction  of,  7  WUL 
4  5-1  Vict.  c.  26 

BIDDER  AT  SALE. 
See  Vendor  and  Fubchaseb. 


BIDDINGS. 
No  order  will  be  made  to  open  biddings 
until  the  report  of  the  purchase  has  been 
made.     Lovegrove  v.  Cooper^  ix.  279 


BILL. 
See  Amendment— Appendix,  vol.  ix,  P- 

IXV  —  Ij^FANT  —  iNTERIiOGATOBIBS  — 

Pleading  —  Revivor  —  SuBSTrmia) 

Service— Supplement. 

It  is  not  necessary  to  serve  an  office  copy 
of  the  bill  upon  a  party  to  the  suit  under 
the  23rd  Order  of  August,  1841,  in  order 
that  he  may  be  bound  by  the  proceedings 
in  the  cause.  An  examined  copy  of  the 
bill  is  sufficient.     Blew  v.  Martm,     i.  1^ 


BILL  AND  ANSWER. 
See  Evidence. 

BILL  OF  DISCOVERY. 
See  Appendix,  vol.  ix,  p.  Ixv— Costs- 
Discovery. 


BILL  OF  EXCHANGE. 


BREACH  OF  TRUST. 


BILL  OF  EXCHANGE. 
Su  Trustee  and  Cestui  que  Trust. 

1.  The  acceptor  of  a  biU  of  excbanse, 
who  had  by  the  bands  of  the  drawer  as  nis 
agent,  paid  the  amount  of  the  bill  after  it 
became  due  to  an  indorsee  for  value,  with- 
oat  procuring  it  to  be  delivered  up,  filed 
bb  bill  against  such  indorsee  for  value  and 
a  sabflequent  indorsee,  charging,  that  the 
indorsee  >to  whom  the  payment  had  been 
made  bad  afterwards  indorsed  the  bill  to 
tbe  other  defendant  without  consideration, 
in  order  to  recover  the  money  from  tbe 
plaintiff  a  second  time,  and  praying  that 
an  action  commenced  against  him  for  the 
amount  might  be  restrained,  and  tbe  bill 
delivered  up  to  be  cancelled.  Demurrer, 
—for  want  of  tbe  drawer  as  a  party  to  the 
aait— overruled.    EarU  v.  Uolt^       v.  180 

2.  A.  accepted  a  bill  of  exchange  for 
£150  drawn  by  and  for  the  acconmiodation 
of  B.  B.  inctorsed  the  bill,  and  then,  in 
order  to  &cilitate  its  being  discounted,  pro- 
cared  C.  to  indorse  it.  B.  subsequently, 
and  before  it  became  due,  delivered  the 
bill  to  a  person  who  advanced  him  £100 
apoQ  it.  When  tbe  bill  became  due,  the 
holder  demanded  payment  of  the  £100 
from  C,  and  C.  some  weeks  afterwards 
took  up  the  bill  by  giving  the  holder  a  new 
bill  of  exchange  for  £160 ;  and  the  holder 
then  paid  him  a  ftirther  sum  of  £50,  in 
addition  to  the  £100  he  had  formerly  paid  to 
B.  C.  brought  his  action  against  A.  upon 
the  bill,  and  B.  filed  his  bill  to  restrain  the 
action,  and  have  the  bill  deUvered  up. 
The  common  injunction  was  obtained,  but 
was  dissolved  on  the  merits,  and  C.  reco- 
vered judgment  in  the  action.  At  the 
hearing,  tlie  bill  was  dismissed  for  want  of 
equity,  with  costs.     Hammon  v.  Sedgwick^ 

vi.  256 


BILL  IN  PARLIAMENT. 
Su  Trustee  and  Cestui  que  Trust. 

BILL  OF  REVIVOR. 

See  Demurrer— Pleading. 

The  fact  that  an  appearance  has  been 
entered  bj  tbe  plaintifr  for  the  defendant 
to  an  origmal  bill,  under  the  8th  Order  of 
Auspist,  1841,  or  that  an  original  bill  has 
been  taken  pro  confesso  against  a  defendant 
under  the  1st  Order  of  April,  1842,  is  no 
ground  for  taking  either  of  those  steps  on  a 
mere  bill  of  revivor  in  the  same  suit 
against  such  defendant,  without  previously 
going  through  all  tbe  preliminary  steps, 
as  m  the  case  of  an  onginal  bill.  Elto/t 
V.  Brawny  ii.  622 
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BILL  OF  SALE. 

See  Evidence. 


BILL  TO  PERPETUATE  TESTI- 
MONY. 

Where  depositions,  taken  in  a  suit  to 
perpetuate  testimony,  are  required  to  be 
used  in  a  trial  at  law  not  under  the  con- 
trol of  the  Court,  the  order  is,  that  the 
depositions  be  published,  and  that  the  offi- 
cer attend  with  and  produce  to  the  Court 
of  law  the  record  of  the  whole  proceed- 
ings, and  that  the  parties  may  make  such 
use  of  the  same  as  by  law  they  can. 
Attorney- General  v.  Bay,  ii  518 

BOARDERS. 
See  Grammar  School. 


BOND. 

See  Consideration— Equifabi^  Set-off 
—  Executor  —  Statutes,  Construc- 
tion OF,  8  i-  9  Vict.  c.  18,  s.  86. 

BOND  DEBT. 

See  Creditors^  Suit. 

BOOKS  AND  DOCUMENTS. 

See  Partnership—Plea. 

BOROUGH. 

See  Statutes,  Construction  of,  8  &  9 
Vict.  c.  18. 

BOTTOMRY. 

SeeSniP. 

BOUNDARY. 

See  Charitable  Trust — Specific  Per- 
formance— Vendor  and  Purchaser. 

BREACH  OF  COVENANT  AFTER 
DEATH  OF  COVENANTOR. 

See  Covenant. 

BREACH  OF  INJUNCTION. 
See  Injunction. 

BREACH  OF  TRUST. 

See  Acquiescence — Parties — Prioritt 
OF  Incitmbrancers  —  Trustee  and 
Cestui  que  Trust. 


BRICK  BURNING. 


CHAMPERTY. 


BRICK  BURNING. 

See  Nuisance. 

BRrriSII-BORN  SUBJECT. 

See  Alien. 


BROKER. 

1.  Brokers,  in  the  city  of  London,  being 
directed  to  purchase  iron,  delivered  to  the 
buyer  bought  notes,  purporting  to  be  notes 
of  the  contract  for  the  iron,  not  disclosing 
the  name  of  the  seller,  the  brokers  guaran- 
teeing the  performance  of  the  contract ; 
and  tne  buyer  paid  the  brokers  their  com- 
mission, together  with  a  deposit  in  part 
payment  of  the  price  of  the  iron.  The 
Duyer  afterwards  discovered  that  there  was 
no  principal  seller  of  the  iron,  other  than 
one  of  the  firm  of  brokers,  who  intended 
himself  to  perform  the  contract ;  and  upon 
a  bill  filed  by  parties  from  whom  the  buyer 
of  the  iron  had  obtained  money  on  the 
security  of  the  contracts,  the  deposits  were 
orderea  to  be  repaid,  with  interest.  Wilson 
V.  Short,  vi.  366 

2.  If  in  such  a  case  the  plaintifiB  had, 
before  the  bill  was  filed,  abandoned  all  in- 
terest in  the  contracts  for  the  iron,  they 
could  not  afterwards  sue  for  the  recovery 
of  the  deposits ;  but  the  cancellation  of 
certain  letters  which  gave  the  plaintiffs  an 
interest  in  the  contract  as  against  the 
brokers,  the  plaintiffs  being  at  tne  time  of 
such  cancellation  ignorant,  and  the  brokers 
knowing  the  truth  of  the  case,  does  not  in 
eouity  protect  the  brokers  from  the  claim 
or  the  plaintiffs  lor  the  recovery  of  the 
deposits.  lb, 

3.  If  the  plaintiffs  had  known  that  the 
brokers  were  idso  the  sellers  of  the  iron, 
or  if  the  plaintiflb  were  otherwise  not  de- 
ceived by  their  representations,  they 
would  not  have  been  entitled  to  relief  in 
equity.  Ih, 

4.  Knowledge  by  the  buyer  of  the  fact 
that  there  was  not  any  seller  of  the  iron 
other  than  the  brokers,  would  not  affect 
parties  advancing  money  to  the  buyer  on 
the  faith  of  renresentations  made  to 
them  by  the  brokers,  that  the  contract 
was  regular  and  valid,  nor  deprive  such 
parties  of  their  right  of  rescmding  the 
transaction,  and  recovering  payments  which 
had  been  made.  Ih, 

6.  There  is  a  remedy  in  equity  as  well 
as  at  law,  by  a  principal  against  his  broker 
or  agent,  to  recover  a  sum  of  money  paid 
to  the  broker  on  his  untrue  representation, 
that  he  had  entered  into  a  contract  for  his 
principal,  which  alleged  contract  had  in 
XwX  no  existence.  lb, 
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BUILDING  SOCIETY. 
The  plaintiff  became  a  member  of,  and 

Eurchased  twelve  shares  and  a-half  in  a 
uilding  society,  constituted  under  the 
statute  6  &  7  Will.  4,  c.  32,  and  the  societv 
advanced  a  sum  of  w£750  in  respect  of  such 
shares,  upon  a  conveyance  of  certain  pro- 
perty to  the  trustees  of  the  society  bv  way 
of  mortgage.  According  to  the  nues  of 
the  society,  10».  per  month  subscription, 
and  4«.  per  month  redemption  monies,  were 
payable  on  each  share,  until  a  sum  of  £120 
per  share  should  be  realised  for  the  non- 
purchasing  members.  On  a  bill  against 
the  trustees  for  redemption : — HeU,  that, 
upon  the  terms  of  the  mortgage-deed  and 
the  rules  of  the  society,  the  plaintiff  wsa 
entitled  to  redeem  only  upon  payment  of 
all  the  future  subscriptions  on  lus  shares 
until  the  dissolution  of  the  society;  the 
probable  duration  of  the  society  to  be  as* 
certained  by  calculation,  and  the  future 

Sayments  to  be  treated  as  if  immediately 
ue.    Mosky  v.  Baker ^  vi.  87 

BYE-LAWS. 
See  Custom. 

CANAL  NAVIGATION  SHARES. 
See  CHARrrr. 

CASES  AND  OPINIONS. 
See  Production  of  DocuMEirrs. 

CATHEDRAL. 
See  Dean  and  Chaptkr. 

CERTIFICATE. 
See  Commission. 

CERTIFICATE  OF  SHIP  REGISTRY. 
See  Ship. 

CESSER. 
See  Limitation  Oyer. 

CHAMPERTY. 
Set  Specific  Pbrformakob. 
1.  Though  the  Court  will  not  enforce  a 
contract  for  the  purchase  of  a  litigated 
right,  yet  if  a  lawful  contract  for  the  pur- 
chase of  an  undisputed  right  be  made,  and 
the  necessity  for  litigation  as  against  third 
persons  arise  out  of  circumstances  after- 
wards discovered,  the  purchaser  or  assignee 
is  not  precluded  from  suing  upon  his  con- 


CHAMPERTY. 


CHARGE. 


tract.  It  18  not  champerty  where  the  right 
purchased  was  originally  clear,  but  the 
litigation  is  the  result  of  circumstances 
subsequently  arising  or  subsequently 
known.     Wilson  v.  Short,  vi.  866 

2.  An  agreement  may  amount  to  cham- 
perty or  maintenance,  or  savour  of  cham- 
perty, though  made  between  persons  not 
standing  in  the  relation  of  solicitor  and 
client,  or  in  any  analogous  relation ;  and 
such  an  agreement,  if  not  amounting  strictly 
to  champerty  or  maintenance,  so  as  to  con- 
stitute a  punishable  offence,  may  still  be 
against  the  policy  of  the  law,  and  mischie- 
vous, and  such  as  a  Court  of  equity  ought 
to  discourage  and  relieve  against.  Reynell 
V.  Sprye,  viii.  274 

CIIANCELLOR  OF  EXCHEQUER. 
See  CHARriABLE  Use. 


CHARGE. 

See  Marshalling — ^Merger — Statutes, 
Construction  of,  3  &  4  Will.  4,  c.  27 — 
Tenant  for  Life — Tenant  for  Life 
and  Remainderman. 

1.  The  testator  devised  his  estate  to  a 
trustee  upon  certain  uses,  and  directed  him 
to  raise,  by  sale  of  the  timber  and  other 
trees  growing  thereon,  £1,000,  which  he 
bequeathed  to  the  plaintiff,  to  be  paid  at 
bb  age  of  twenty-four,  without  interest  in 
tbe  meantime ;  and  after  giving  other  pe- 
cuniary legacies,  the  testator  bequeathed 
the  residue  of  his  personal  estate,  subject  to 
the  payment  of  his  legacies,  debts,  funeral 
and  testamentary  expenses,  to  certain  lega- 
tees therein  named : — Held,  on  demurrer 
by  the  executor  to  a  bill  by  the  plaintiff 
to  have  the  legacy  of  £1,000  raised  by 
sale  of  the  timber,  and,  if  the  same  should 
be  insufficient,  out  of  the  personal  estate, 
that  the  legacy  of  £1,000  was  not  charged 
open  the  personal  estate.  Dickin  v.  Ed- 
vards,  iv.  278 

2.  By  a  marriage  settlement  in  1779, 
lands  were  conveyed  to  the  use  of  the  hus- 
band (the  settlor)  for  Ufe ;  remainder  to 
the  wife  for  life ;  remainder  to  the  children, 
as  they  or  the  survivor  should  appoint; 
and,  in  defsull:  of  appointment,  to  the  heirs 
of  the  body  of  the  wife  by  the  husband ; 
and,  in  de&nlt  of  such  issue,  the  lands  to 
stand  charged  with  a  sum  of  £2,000  to  the 
wife^s  father,  his  heirs  and  assigns.  In 
1798,  the  hu8l»nd  and  wife,  by  a  deed  re- 
citing tbe  first  deed,  that  there  was  no  issue 
of  the  marriage,  and  that  they  intended  to 
bar  all  the  estates  and  provisions  in  the 
former  settlement,  and  to  settle  the  lands 
to  new  uses  thereby  declared,  covenanted 
to  lew  a  &ie  for  that  purpose,  to  enure  to 
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such  uses  as  they  should  appoint ;  and,  in 
de&ult  of  such  appointment,  to  the  use  of 
the  husband  for  life ;  remainder  to  trustees 
for  a  term  of  years ;  remainder  to  the  wife 
for  life  ;  and,  after  the  decease  of  both,  to 
the  use  of  the  heirs  and  assigns  of  the  hus- 
band. And,  as  to  the  term,  upon  trust 
to  raise  £2,000,  and  pay  the  same  to  the 
wife,  or  as  she  should  appoint,  and,  in  case 
of  her  death  without  appointment,  to  her 
next  of  kin.  The  fine  did  not  bar  the  first 
charg^.  On  a  bill  by  the  representative 
of  the  wife^s  father,  who  was  also  one  of 
the  next  of  kin  of  the  wife  (ailer  the  death 
of  the  husband  and  wife  without  issue  or 
appointment),  to  procure  both  sums  of 
£2,000  to  be  raised  out  of  the  settled 
lands  : — Held,  that,  notwithstanding  the 
recital,  in  the  deed  oif  1798,  of  the  intention 
of  the  parties,  that  the  first  charge  of 
£2,000  should  be  extinguished,  and  al- 
though such  charge  still  remained,  yet  the 
trusts  of  the  term  for  raisins  the  second 
charge  of  £2,000  were  not,  Uierefore,  in- 
operative, but  the  same  must  still  be  ear- 
ned into  execution ;  and  that  both  sums 
of  £2,000  must  therefore  be  raised.  Farr 
V.  Sheriffe ;  Dykes  v.  Farr,  iv.  612 

3.  The  lessee  for  years  of  tenements, 
part  of  a  manor  held  under  a  lease  from 
tenants  of  the  manor,  who  were  trustees 
of  a  charity,  by  which  the  lessee  had  cove- 
nanted to  pa^  the  fines  and  expenses  which 
should  be  mcurred  firom  time  to  time 
during  the  term,  in  filling  up  the  number 
of  trustees  when  reduced  to  five,  with  a 
proviso  for  re-entry  by  the  lessors  ui  case 
the  fines  should  not  be  paid  by  the  lessee. 
The  lessee  devised  the  leasehold  estate 
and  other  leasehold  property,  and  shares, 
stocks,  ftmds,  and  securities,  and  all  other 
her  personal  estate,  to  trustees  for  her  two 
nieces,  for  their  lives,  with  remainder  to 
their  respective  children,  and  remainders 
over.  Tne  number  of  trustees  became  re- 
duced to  five  shortly  before  the  death  of 
the  lessee,  and  became  again  reduced  to 
five  some  years  afierwards.  Litigation 
with  the  lord  of  the  manor  commenced  in 
the  life  of  the  lessee,  and  was  continued 
after  her  decease  as  to  the  amount  of  the 
fines :  the  dispute  was  ultimately  compro- 
mised by  the  payment  of  a  sum  by  the 
devisee  of  the  leasehold  estate,  in  respect 
of  each  renewal  and  of  certain  costs: — 
Held,  that  the  fine  payable  in  respect  of 
the  admission  of  the  trustees,  which  be- 
came necessary  in  the  life  of  the  testatrix, 
to  fill  up  the  number,  and  the  costs  of  the 
litigation  in  respect  of  such  fine,  were  pay- 
able out  of  the  general  personal  estate  of 
the  testatrix,  exclusive  of  the  leaseholds ; 
and  that  the  fine  which  became  payable 
for  filling  up  the  number  of  trustees  when 


it  became  necessary  to  do  so  after  the 
deatb  of  the  teatatriic^  were  payable  by  the 
dcviEM^cs  of  the  particiiiar  lufischolJ  estate, 
and  riot  liy  the  general  personal  estate, 
Fitzwilliajn^  v.  Ki-lli^,  ^  266 

4.  An  estate  yem  devieed  to  the  eldest 
eon  of  the  testator,  in  fee,  charged  with 
four  portions  of  X5,0U0  each  for  younger 
children.  The  elde^^t  son,  on  his  marriage, 
settled  the  estate  to  tlie  us^e  of  his  intended 
wife  after  his  decease i  for  her  Jife^  if  she 
ehoidd  survive  him,  with  remainder  to 
himaelf  in  fee,  and  covenanted  within  six 
moTiths  to  pay  oif  the  four  soma  of  £5,000, 
and  releajse  the  estate  therefrom.  He  paid 
off  one  sum  of  f  5,0<K^  and  died  intestate  :— 
Ihld,  tiiat  the  husband  was  not  a  purchaser 
mider  the  flettlernent,  and  that  the  cove- 
nant in  the  ^ettletuent  could  not  he  taken 
to  have  been  for  indemnity  only ;  but  that, 
eo  fiU"  as  the  wife  and  younger  children 
were  concenied,  the  husband  had  adopted 
the  portions  as  his  own  debt,  and  that  he 
had  al&o  made  them  his  debt  as  between 
Ilia  real  and  personal  rfpresentatives.  Bar- 
ham  r.  The  Earl  of  Chirendoriy  x,  1^6 

6.  When  a  man  cove  nan  tj^  upon  his 
marriage  to  lay  out  money  in  the  purchase 
of  land,  and  to  settle  the  l^ind  when  pur- 
chased in  favour  of  his  wife  and  children, 
with  remainder  to  liimself  in  fee,  the  money 
is  converted  info  land,  not  only  in  favour 
of  the  wife  and  children,  but  in  favour  of 
the  heir  also  ;  and  tlie  heir  may  enforce 
the  covenant  where  any  of  the  uses  of  the 
settlement  fiulmsl  at  the  death  of  tlie  co- 
Ten  an  tor.  llh 

6.  Where  certain  annuities  and  an  an- 
nual allowance  were  directed  to  be  raised 
out  of  the  annual  rents  and  profits  of  an 
estate,  and  paid  and  applied  for,  the  uses  of 
the  daughters  of  the  testator,  and  the  sitr* 
plus  of  tlie  said  rents  and  profits  to  be  ac- 
cumulated for  twenty -one  years,  or  until 
Slims  of  £40,000  and  £100,000  should  be 
raised  and  inve&ted,  when  the  annintieii  and 
allowance  should  cease  :— it  waa  held^  that 
the  annuities  and  allowance  were  not 
charges  on  the  corpus  of  the  eetatc  ;  but 
that  the  arrears  of  such  annuities  and  al- 
lowance, which  the  rents  and  profits  during 
the  twenty-one  years  bad  been  insufficient 
to  pay,  ought  to  be  raised  and  paid  out  of 
the  renta  and  profits  accminjo:  after  the  ex- 
piration of  the  tivcnty-one  years*  Forbes 
Y.  Richardson^  xi.  354 

CHARGE  OF  DEBTS. 

See    Co\'EKANT— Trustee    anb    Cestui 
QUE  Trust. 

CHARGE  ON  RAILWAY  DEPOSITS. 

See  Joint  Stock  CaMVAKT. 
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CHARGING  ORDER. 

See  Statutes,  Construction  of»  1  &  2 
VkL  c.  IIQ,  Bfi.  14,  15* 


CHARITABLE  BEQUEST. 

1.  Bcqueat  of  stock  to  the  *^  Society  for 
Bettering  the  Condition  of  the  Poorrapni 
trust  to  apply  the  income  in  the  pa^iaetii 
of  tbe  house- rent  of  seven  or  more  coaatry 
labourers  in  the  principaUty  of  Wales,  se- 
lected in  a  certain  manner ;  and  heqixttsi 
of  other  stock  to  the  ^*  Society  for  the  En- 
couragement of  Female  Servants^""  upon 
truat  to  djatribute  the  income  annuallj  m 
gratuities  to  servants  in  the  same  pria- 
cipality,  selected  in  a  certain  manner.  The 
t\iro  societies  renounced  the  respective 
trn^ta,  and  disclaimed  the  legaeiei:— /M, 
that  the  discretion  of  the  Iruirtees  wu  not* 
in  these  cases  ^  of  the  essence  of  the  trust: 
that  tbc  trust  being  originally  created  for 
certain  definite  ol^jects,  and  not  a  gift  ta 
charity  generally  or  indefinitely,  it  wis  mi 
a  case  in  which  the  dispo^ittion  of  the  fund 
required  the  authority  of  the  sign  manual ; 
and  that  the  Court  would  carry  the  tnnt 
into  effect  by  means  of  a  echcme.  A^k 
V,  Atlitrncff-Gctuzral^  iiL  191 

2.  A  bequest  of  a  legacy  to  troiteei 
^^upon  trusit  to  pay,  divide,  or  61^ok 
thereof^  unto  or  for  tlie  Ijenefit  or  idfinci!- 
ment  of  such  societies,  subscriptkios,  a* 
purjvoaesn,  having  regard  to  the  ^&?ff  ^fUed 
in  the  fpirkatU  wdfare  vf  Illf  crmfurUt  u 
they  shall  in  their  didcretion  see  fit,'*  eon- 
strucd  to  be  a  gift  for  religious  puirp<Me% 
and  restricted  to  such  purpoaes.  Towu- 
€iid  V.  Carus,  iii.  ^^'* 

3,  A  bequest  for  a  religious  purpose  ii 
a  valid  charitable  bequeat,  although  the 
paramount  religious  object  might,  possibljt 
be  eflected  by  aii  appUcatioa  of  part  of  tlie 
fund  to  a  purpose  which,  sepamtelj  t*fc*i 
would  not  be  airictly  charitable  ^^ 

4,  A  direction  by  will  to  pay  mto  a  wf" 
tain  bank  ''  a  yearly  sum  of  £100  fflf  m 
sole  use  and  benetii  of  any  of  the  mmsm 
and  members  of  the  churches  now  ft>nai^ 
upon  the  apostolical  doctrines  brougtt  foe- 
ward  by  the  late  Edward  Irving,  wtontfy 
be  persecuted,  aggrieved,  or  in  poverty.wf 

iireaching  or  upholding  those  d(>ctri[iea;j^ 
lall  the  sum  may  be  appropriated  fof  wt 
benefit  of  the  church  founded  by  tJie  la«« 
Edward  Irving  in  Newman-aireei :— i«'"« 
to  be  a  valid  charitable  beqoest  of  *  P*'"' 
petual  annuity.  Auorne^-Oeneralr.  l^^ 

6.  It  is  not  necessary,  to  coftstituU: » 
good  charitable  bequest /that  the  ohj^tcU  w 
be  benefited  must  be  shown  to  be  of  of^-' 


CHARITABLE  BEQUEST. 


CHARITABLE  TRUST  OR  USE. 


aij  a  permanent  and  enduring  class ;  for, 
if  the  objects  should  fail,  the  Court  may 
administer  the  charity  cy  prh.  lb. 

6.  A  bequest  to  the  Queen's  Chancellor 
of  the  Exchequer  for  the  time  being,  to  be 
by  him  appropriated  to  the  benefit  and  ad- 
Tantage  or  Great  Britain,  held  to  be  valid 
so&r  as  related  to  the  pure  personalty, 
but  void  in  respect  of  the  personalty 
savouring  of  realty.  Nightingale  v.  Goul- 
hum,  V.  484 

7.  The  testatrix  directed  her  executors 
to  apply  such  part  of  her  residuary  estate 
as  by  law  might  be  legally  applied  to  such 
purposes,  in  the  endowment  of  district 
churches  or  chanels  in  populous  parishes, 
in  order  that  the  poor  might  have  the 
Gospel  preached  to  them  in  this  country, 
adding,  that  she  wished  a  preference  to  be 
given  to  the  parishes  of  which  the  churches 
were  under  the  patronage  of  certain 
tmstees : — Held,  that  the  Inquest  created 
a  trust  for  the  endowment  of  churches 
atid  chapels  already  in  existence,  and  also 
of  churches  or  chapels  thereafter  to  be 
built,  whether  upon  sites  already  in  mort- 
main, or  which  might  thereafter  be  ac- 
quired and  brought  into  mortmain.  Ed- 
teards  v.  Hallt  xi.  1 

8.  That  the  words  *'  endowment  of  dis- 
trict churches  or  chapels  "  meant,  not  an 
endowment  by  the  purchase  of  land,  nor 
an  endowment  by  the  building  or  repair  of 
the  &brics  of  churches  or  chapels,  but  by 
making  a  provision  for  persons  connected 
therewith  or  officiating  tnerein.  Ih, 

9.  A  bequest  of  a  fund  for  biulding  a 
school,  almshouse,  or  other  charitable  in- 
stitution, not  expressing  that  it  is  to  be 
erected  on  land  already  in  mortmain,  or 
not  otherwise  excluding  the  necessity  of 
acquiring  land  for  the  purpose  of  carrying 
oat  the  trust,  is  construed  as  in  effect  a 
direction  to  purchase  land,  and  is  void 
under  the  statute  9  Geo.  2,  c.  86 ;  but  if 
it  be  not  in  any  event  necessary  in  the 
execution  of  the  trust  which  the  bequest 
attempts  to  create,  that  land  should  be 
purchased  and  brought  into  mortmain,  and 
the  trustee  has  the  option  of  performing 
the  trust  without  that  consequence,  the 
bequest  is  not  within  the  statute,  and  is 
vahd.  Ih. 

10.  Consideration  of  bequests  which, 
although  thev  do  not  create  trusts  for  the 
purchase  of  knd  to  charitable  uses,  yet  do 
attempt  to  create  trusts  which  cannot  be 
performed  unless  land  be  brought  into 
mortmain  by  other  means,  and  which  are 
tiierefore  inducements  to  such  disposition 
of  land,  and  have  been  held  to  amount  to 
a  fraud  upon  or  an  evasion  of  the  statute. 

Ih. 

11.  A  bequest  of  shares  in  a  Canal  Na- 
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vigation  Company  for  charitable  uses,  held 
to  be  good ;  out  a  bequest  of  securities 
upon  the  tolls,  rates,  and  duties,  and  upon 
the  general  estate  of  the  company,  created 
by  assignment  thereof  by  way  of  mort- 
gage, as  being  a  charge  upon  land — held 
to  be  void,  under  the  statute  9  Geo.  2,  c. 
36.    In  re  Maria  Langham^  x.  446 


CHARITABLE  TRUST  OR  USE. 

See  Statutes,  Construction  or,  9  Geo.  2, 
c.  36. 

1.  A.,  being  a  lessee  of  lands  under  a 
charity,  and  l^ing  also  the  owner  of  an  ad- 
joining public-house  and  premises,  was,  in 
1794,  appointed  a  trustee  of  the  charity, 
and,  jointly  with  the  other  trustees,  took  a 
conveyance  of  the  charity  estates.  A.,  in 
1817,  afler  the  expiration  of  his  lease,  took 
another  lease  for  twenty-one  years  of  lands 
of  the  charity,  which  were  described  as 
part  of  a  room  in  the  public-house,  but 
were  not  otherwise  defined.  A.  subse- 
quently sold  the  public-house  to  the  de- 
fendants B.  and  C,  and  died ;  and  B.  and 
C,  in  July,  1823,  took  a  conveyance  and 
assignment  of  the  freehold  premises  and 
tlie  lease,  from  the  executors  of  A.  In 
1832,  B.  became  a  trustee  and  executed 
the  deed  of  trust,  in  which  the  whole  of  the 
room  in  the  public-house,  and  other  parts 
of  the  premises,  were  described  as  the  pro- 
perty of  the  charity.  In  May,  1843,  the 
mformation  was  filed,  at  the  suit  of  the 
trustees  other  than  B.,  claiming  rent  in  re- 
spect of  the  whole  of  the  room  in  the 
public-house,  and  other  parts  of  the  pre- 
mises, as  being  the  propertv  of  the  charity, 
in  the  occupation  of  the  defendants ;  and 
praying  that  the  defendants  might  be  de- 
creed to  convey  the  lands  in  question  to 
the  trustees  of  the  charity : — Held,  that  the 
defendant  B.,  being  one  of  the  trustees  of 
the  charity  estate,  the  suit  could  be  sus- 
tained against  B.  and  C,  notwithstand- 
ing the  other  trustees  might  be  able  to 
proceed  at  law  by  ejectment.  Attorney- 
General  V.  Flint,  iv.  147 

2.  That,  so  far  as  the  case  was  one  of 
trust,  it  was  one  of  express  trust  within 
the  sect.  25  of  the  statute  3  &  4  Will.  4,  c. 
97,  and,  therefore,  the  information  having 
been  filed  within  twenty  years  after  the 
conveyance  was  executed  to  the  defendants 
B.  and  C,  the  statute  was  not  a  bar  to  the 
suit.  Ih. 

3.  That  B.  and  C,  having  notice  of  the 
title  of  the  charity  to  a  nart  of  the  room 
not  particularly  specified  or  defined  by 
metes  and  bounds,  could  not  insist  on 
being  purchasers  for  value  without  notice 
of  any  part  of  such  room ;  and,  inasmuch 
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CHARITY. 


as  B.  and  C.  bad  not  proved  that  they  had 
acquired  the  legal  estate  in  the  other  parts 
of  the  premises  claimed  by  the  charity, 
and  the  equitable  interest  of  the  charity,  if 
any,  was  prior  to  that  of  the  defendants, 
it  was  not  a  case  in  which  the  defendants 
could  rely  on  the  defence  of  a  purchase  for 
value  without  notice.  lb. 

4.  The  Attorney- General  and  plaintiffs 
being  entitled,  as  against  B.,  one  of  the 
tenants  in  common  in  possession  of  the 
property  claimed  on  behalf  of  the  charity, 
to  an  issue  to  try  the  right  of  the  charity 
to  the  lands  in  question,  the  other  tenant 
in  common  was  held  to  be  a  proper  party 
to  the  suit  and  to  the  issue.  lb, 

5.  A  trust  to  "  endow  "  a  church,  school, 
almshouse,  or  other  charitable  institution, 
would  not  be  executed  by  the  application 
of  any  portion  of  the  fund  in  builaing ;  but 
whether  a  trust  to  **  establish  "  such  an  in- 
stitution would  include  the  building — 
Quare,     Edwards  v.  HaU^  xi.  1 

6.  By  a  local  Act,  certain  commissioners 
were  authorised  to  levy  rates  for  paving, 
lighting,  watching,  widening,  and  improv- 
ing streets  in  a  town : — Held^  that,  as  the 
object  was  beneficial,  not  only  to  the  in- 
habitants subjected  to  the  rate,  but  also  to 
all  other  persons  having  occasion  to  visit 
or  pass  through  the  town,  the  purpose  was 
public  and  charitable  within  tne  meaning 
of  the  Statute  of  Charitable  Uses.  Attar- 
ney-Geueral  v  Eastlake^  xi.  206 

7.  The  question  whether  funds  are  de- 
dicated to  a  charitable  use  within  the  sta- 
tute 43  Eliz.  c.  4,  depends,  not  on  the 
source  from  which  the  funds  are  derived, 
but  on  the  purpose  to  which  they  are  to 
be  applied.  lb. 


CHARITY. 

See  Appendix,  vol.  ix,  p.  x  ;  vol.  x,  pp.  iii, 
V,  xxxvii — Appointment — Apportion- 
ment —  Construction  —  Legacy  — 
Mortmain  —  Mortmain  Act  —  Sta- 
tutes, Construction  of,  9  Geo.  2,  c. 
36 ;  1  Will.  4,  c.  60,  s.  23— Trustee 
and  Cestui  que  Trust. 

1.  The  Court  ought  not  to  decree  the 
sale  of  a  charity  estate,  except  upon  a  very 
special  case ;  and  so  much  of  an  informa- 
tion as  sought  to  obtain  an  inquiry  pre- 
paratory to  that  decree,  in  the  absence  of 
any  special  case  for  it,  was  dismissed.  At- 
torney-General V.  T?ie  Mayor ^  Aldermen^ 
and  Burgesses  of  Newark-upon^Trent^  i.  395 

2.  If  a  scheme  for  the  regulation  of  a 
charity,  settled  by  a  decree,  does  not  ope- 
rate beneficially  for  the  charity,  and  the 
Attorney-General  considers  that  the  in- 
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terests  of  the  charity  would,  consistently 
with  the  foundation,  usage,  and  law,  bie 
promoted  by  an  alteration  of  the  scheme, 
It  is  competent  to  him  to  apply  to  the 
Court  for  such  alteration;  but  schemes 
which  have  been  settled  under  the  direc- 
tions of  the  Court  ought  not  to  be  dis- 
turbed upon  merely  speculative  views,  or 
in  matters  of  discretion  or  regulation,  upon 
which  Judges  or  Attorneys-General  may 
differ  in  opinion,  or  except  upon  substan- 
tial grounds,  and  clear  evidence,  not  only 
that  the  scheme  does  not  operate  bene- 
ficially, but  t^at  it  can,  by  the  alteration, 
be  made  to  do  so  consistently  with  the 
object  of  the  foundation.  Attorney- General 
V.  The  Bishop  of  Worcester^  ix.  328 

3.  A  scheme,  settled  by  decree,  which 
might  be  altered  upon  information,  may 
be  altered  upon  petition  under  Sir  S.  Ro- 
milly's  Act  (52  Geo.  3,  c.  101),  if  otherwise 
a  proper  subject  for  such  a  petition.        lb. 

4.  Although  it  has  been  held  that  a 
decree  of  the  Court  of  Chancery  confirming 
the  decree  of  the  Commissioners  of  Cha- 
ritable Uses  is  not  examinable — the  same 
being  in  the  nature  of  a  bill  of  review — 
and  there  cannot  be  a  bill  of  review  upon 
a  bill  of  review ;  such  an  objection  does 
not  apply  to  a  proceeding  brought  to  alter 
the  regulations  of  a  charity  settled  by  the 
decree  of  the  commissioners  and  confirmed 
in  Chancery,  in  a  case  where  no  bill  of  re- 
view is  necessary.  lb. 

6.  The  jurisdiction  of  the  Court  as  to 
charities  under  Sir  S.  Romilly's  Act,  in 
cases  arising  between  the  trustees  and  the 
objects  of  the  trust,  ma^  be  exercised  ac- 
cording to  the  discretion  of  the  Court, 
where  it  can  be  applied  with  justice  to  Uie 
parties  and  benefit  to  the  charity.  And, 
sembUy  the  Act  may  safely  be  resorted  to  in 
cases  where  the  objects  of  the  charity  have 
no  distinct  interests,  and  where,  therefore, 
the  Attorney-General  properly  represents 
them  all,  and  in  cases  where,  tnough  there 
may  be  distinct  interests,  no  subtantial 
question  of  principle  can  arise  between  the 
several  objects  of  the  charity.  lb. 

6.  The  Attorney-General  acts  on  behalf 
of  the  Crown  as  parens  patrice^  and  repre- 
sents all  the  objects  of  the  charity,  who  are 
thus,  in  effect,  plaintiffs  through  him.  At- 
torney-General V.  The  Bishop  of  Worcegier^ 

ix.  361 

7.  After  a  distribution  of  charity  funds 
for  more  than  two  centuries  among  the 
poor  of  certain  parishes,  an  adverse  datm 
on  behalf  of  other  jparishes  to  partici- 
pate in  the  benefit  or  the  charity  is  not 
properly  brought  forward  by  petition  un- 
der Sir  Samuel  Romilly's  Act,  but  is  pro- 
perly the  subject  of  an  information.    In  re 


CHARITY. 


CHILDREN. 


Magdalen  Land  Charity^  Hastings^  and  of 
the  52  Geo.  3,  c.  101,  ix.  624 

8.  Sams  inTested  by  the  teBtatriz  in 
stock,  and  other  sums  placed  by  her  in  the 
savings  bank,  were  the  produce  of  monies 
which  had  been  partly  collected  and  partly 
appropriated  by  the  testatrix  for  the  pur- 
pose of  building  and  endowing  a  church  in 
a  certain  parish.  The  stock  nad  been  in- 
vested in  the  names  of  the  testatrix  and  of 
another  nerson.  At  the  time  of  the  de- 
cease of  tne  testatrix  no  deed  appointing  or 
declaring  the  trusts  of  the  money  had  been 
executed,  and  no  site  for  the  intended 
church  had  been  obtained : — Held^  that  the 
money  and  stock  were,  at  the  death  of  the 
testatrix,  part  of  her  personal  estate  ;  and 
that  the  liability  either  of  the  money  or  the 
stock  to  any  cnaritable  use  was  excluded 
by  the  stat.  9  Geo.  2,  c.  86.  Girdkstone  y. 
Creed,  x.  480 

9.  Exception  to  stat.  9  Geo.  2,  c.  36,  in 
the  case  of  a  bequest  of  monies  to  the 
extent  of  £500  for  building  or  endowing  a 
church.  Jh. 

10.  Declaration  of  the  trusts  of  the 
meeting  houses  for  religious  worship  by 
the  people  called  Methodists,  and  of  the 
power  of  appointing  preachers  in  such 
louses  under  the  trusts  thereof,  in  con- 
formity with  the  rules  and  regulations  of 
the  society.  Attorney- General  y.  Ctap- 
kam,  540 

11.  Where  it  appeared  that  the  para- 
mount object  of  a  charitable  foundation  for 
the  purposes  of  religious  worship  in  a  par- 
ticakr  locality  was,  that  it  should  form  a 
branch  of  a  certain  association;  and  that 
association,  subsequently,  in  the  course  of 
its  legitimate  development,  became  sub- 
jected to  an  especial  form  of  government 
and  discipline ;  and  deeds  had  been  exe- 
cuted by  the  trustees  of  the  charity  estate, 
soon  after  the  time  of  the  endowment,  de- 
claring trusts  of  the  property,  which  were 
defective  in  their  provisions,  and  also  gave 
or  reserved  powers  to  the  local  trustees 
mconsbtent  with  the  general  sovemment 
and  discipline  of  the  associated  body,  the 
Conrt,  in  a  suit  brought  a  century  after 
the  date  of  the  declaration  of  trust,  recti- 
fied the  deed,  so  that  the  estate  might  be 
held  and  administered  in  conformity  with 
the  paramount  intention  that  the  local 
foundation  should  remain  connected  with 
Ukd  form  a  part  of  the  general  body.      lb. 

12.  Incompetency  of  parties  to  make, 
for  the  iirst  time,  an  effectual  declaration 
of  charitable  trusts,  many  years  after  the 
foundation  of  the  charity.    S,  C,     x.  611 

13.  The  proper  form  of  suit  to  administer 
the  funds  of  a  charity  is  the  information  of 
the  Attomey-Greneral ;   but  the  trustees 
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may  file  a  bill  against  the  Attorney- General 
to  have  the  accounts  of  the  charity  taken, 
and  to  be  personally  discharged  from  lia- 
bility in  respect  thereof,  submitting  to  such 
account  as  the  Attorney-General  would  be 
entitled  to  ask  against  them  in  an  informa- 
tion ;  and  in  the  same  suit,  if  the  Attorney- 
General  desires  it,  the  Court  will  direct  a 
reference  for  a  scheme.  The  Governors 
of  ChrisVg  Hospital  y.  Attorney- General, 

y.  257 

CHARTERPARTY. 

See  Pleading — Ship. 

An  agreement  between  the  owners  and 
the  merchants  for  the  employment  of  a 
ship  on  a  certain  voyage,  not  in  writing, 
but  acted  upon  by  the  parties,  is  equivalent 
to  a  charterparty.      Lidgett  y  Williams, 

iv.  462 

CHEQUES. 
See  EyiDENCE. 


CHILDREN. 

See  Ademftiox — Alien — Construction 
— Cy  Pres — ^Family — Joint  Tenancy 
— Settlement — Statutes,  Construc- 
tion OF,  7  WiU.  4  5-1  Vict.  c.  26 ;  Id, 
ss.  3,  24,  33. 

1.  Construction  of  the  word  "  children" 
as  under  the  special  words  of  a  will  de- 
scribing both  legitimate  and  illegitimate 
children.     Evans  v.  Davies,  vii.  498 

2.  A  testator  bequeathed  legacies  to  his 
children,  M.,  S.,  J.,  W.,  and  N.,  appointing 
his  wife  their  guardian,  and  directing  Uie 
application  of  the  interest  for  their  main- 
tenance. He  then  directed  that  the  re- 
mainder of  his  personal  estate,  and  the 
residue  of  the  proceeds  of  certain  real  es- 
tates, should  be  divided  between  all  his 
children  of  his  first  and  second  marriages. 
The  testator  then  charged  other  parts  of 
his  real  estates  with  certain  annual  pay- 
ments, and  directed  that  the  remainder  of 
the  rents  and  profits  should  be  divided 
among  all  his  said  children.  Hie  testator 
then  directed,  that,  in  case  one  or  more  of 
the  children  by  his  second  wife  should  die 
without  issue  under  twenty-one,  their 
shares  and  legacies  should  go  between  his 
second  wife  and  such  of  his  children  by  her 
as  should  be  living,  and  he  ^ve  the  resi- 
due of  his  estate  to  all  and  every  of  his 
children  i—Held,  that  the  said  S.,  who  was 
a  child  b^the  second  wife  before  marriage, 
was  within  the  description  of  "children" 
contained  in  the  will,  and  entitled  to  share 


in  the  residuary  gifts.  lb. 

3.  A  residuary  gift  to  trustees,  with  a 
direction  to  apply  such  part  of  the  interest 
as  they  mignt  deem  necessary  in  the 
maintenance  of  all  and  every  the  testator^s 
grandchildren,  the  children  of  the  testator's 
two  sons,  until  they  severally  attained  the 
age  of  twenty-one,  and  to  accomul  tte  the 
surplus ;  and  when  and  as  each  of  such 
grandchildren  should  attain  the  age  of 
twenty-one  years,  to  pay  to  each  of  them 
£2,000 ;  and  as  soon  as  all  and  every  the 
said  grandchildren  should  have  attained 
their  ages  of  twenty-one,  to  pay  and  divide 
the  trust-fund  unto  and  amongst  all  and 
every  his  said  grandchildren : — Held^  to  be 
a  gin  for  the  benefit  of  all  the  children  of 
the  testator's  two  sons,  bom  or  to  be  bom 
— not  confined  to  children  living  at  the 
death  of  the  testator,  and  not  distributable 
upon  the  youngest  grandchild  for  the  time 
being  attaining  twenty-one ;  but  that,  on 
attaining  twenty-one,  the  grandchildren 
were  entitled  to  the  interest  on  their  pre- 
sumptive shares,  until  another  grandchild 
shoiUd  be  bom.     Mainwaring  v.  Beevor, 

yiii.  44 


CHOSE  m  ACTION. 
See  Voluntary  Assignment. 

CHURCH. 
jSSec  Chartit. 

CHURCH  OF  SCOTLAND. 
See  Trustee  and  Cestui  que  Trup/. 


CHURCHWARDEN. 

On  an  application  for  the  confirmation  of 
a  report  approving  a  scheme  for  the  ad- 
ministration of  a  charity  estate,  of  which 
the  churchwardens  and  overseers  of  the 
parish  were  the  trustees  (one  of  the  pur- 
poses of  which  scheme  was  to  provide  for 
the  repair  of  the  church),  it  was  held  that 
a  churchwarden,  who  had  been  newly  ap- 
pointed, and  had  not  been  served  with  tne 
proceedings,  was  at  liberty  to  present  a 
cross-petition,  for  the  purpose  of  oppos- 
ing the  confirmation  of  the  report,  upon 
grounds  not  appearing  upon  the  report  nor 
brought  before  the  Master.  In  re  Lopping- 
ton  Parish,  viii.  198 
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CITY  OF  LONDON. 
See  Tithes. 


See  Aoreemekt. 

CLAIM. 

See  Appendix,  vol.  ix,  pp.  x,  Ixvii ;  vol.  x, 
p.  xl. 

1.  The  plaintifi^  in  a  claim,  as  in  other 
forms  of  proceeding,  can  only  recorer 
secundum  allegata  et  probata.  Johns  t. 
Mason,  ix.  29 

2.  The  Court  will  not,  under  the  13th 
Order  of  April,  1850,  upon  the  hearing  of 
a  claim,  direct  further  inquiries  to  be  made, 
or  other  proceeding  to  be  had,  for  the 
purpose  of  ascertainmg  the  plaintifTs  title 
to  tne  relief  claimed,  where  such  inquiry 
would,  in  effect,  be  recommencing  the  case, 
or  originating  another  case.  Ih. 

8.  The  Court,  upon  the  hearing  of  a 
claim,  made  an  order  for  taking  accoonta 
and  executing  a  trust ;  and  held,  that  the 
pendency  of  a  suit  by  bill  in  which  the  same 
accounts  and  directions  would  be  necessarj-, 
and  which  sought  additional  relief  in  re- 
spect of  alleged  breaches  of  trust,  was  not 
a  ^ound  for  staying  the  order  upon  the 
claim.     Scott  v.  Lord  Hastings,  ix.35 

4.  The  Orders  of  the  22nd  of  April, 
1850,  relating  to  claims,  were  intended  to 
apply  to  cases  where  the  decree  would 
have  been  of  course  in  a  suit  by  bill  bring- 
ing all  proper  parties  before  the  Court. 
Eccks  V.  Cheyne,  ix.  215 

6.  The  pro^^sions  in  the  General  Order? 
of  the  22nd  of  April,  1850,  as  to  parties, 
are  designed  to  save  the  expense  of^  bring- 
ing before  the  Court,  at  the  hearing,  in 
the  cases  to  which  claims  were  intended  to 
apply,  persons  whose  interests  are  concur- 
rent with  those  of  the  plaintiff;  and  to 
restore  the  rule  existing  in  Lord  Hard- 
wicke^s  time,  which  allowed  such  parties  to 
be  brought  in  before  the  Master.  Ih- 

6.  The  Court  will  not  give  relief  on  i 
claim  where  the  material  facts  of  the  case, 
being  in  the  plaintiff's  knowledge,  are  not 
stated  upon  the  claim,  and  the  case  stated 
upon  the  claim  is  not  the  case  upon  which 
the  Court  is  to  abjudicate.    Goode  v.  WeM, 

ix.  878 

7.  It  is  in  the  discretion  of  the  Court,  at 
the  hearing  of  a  claim,  to  grant  or  refiwe 
the  relief  thereby  sought,  notwithstanding 
the  case  may  fall  withm  one  of  the  classes 
referred  to  m  the  General  Order  I.  of  the 
22nd  of  April,  1850.     Penny  v.  Penny, 

8.  Where,  by  the  decree  upon  the  claim 
of  a  legatee,  it  would  be  necessary  to  take 
the  accounts  of  a  trade  carried  on  by  persons 
who  were  not  parties  to  the  claim— of  the 
assets  by  which  it  was  alleged  that  the 


CLAIM. 


COMMON  LANDS. 


trade  had  been  carried  on, — and  of  the  al- 
lowances which  should  be  made  in  remu- 
neration of  the  persons  employed  in  it  who 
were  not  parties  to  the  claim,  and  the 
claim  contained  no  statement  of  the  facts 
upon  which  such  accounts  and  inquiries 
might  depend, — the  Court  refused  to  direct 
inquiries  into  the  facts  necessary  to  be 
shown  in  order  to  sustain  the  ckim,  but 
dismissed  the  claim  without  costs  and 
without  prejudice  to  a  bill.  lb, 

CLASS. 
See  Legacy — ^Next  of  Kin. 

CLAUSTRAL  SCHOOL. 
See  JcRiSDicnoN. 

CLERICAL  ERROR. 
See  Affendiz,  vol.  x,  p.  vi. 


CO-DEFENDANT. 

See  Evidence. 

The  Court  will  try  a  case  between  co- 
defendants,  and  the  co-defendants  will  be 
bound  by  the  result  of  such  trial,  where 
the  plaintiff  is  entitled  to  relief,  and  cannot 
obtam  relief  unless  that  be  done  ;  but  if  the 
relief  to  be  given  to  the  plaintiff  does  not 
require  or  involve  the  decision  of  any  case 
between  co-defendants,  the  co-defendants 
will  not  be  bound  as  between  each  other 
by  any  proceedings  which  may  be  only  ne- 
cessary to  the  decree  the  plaintiff  obtains. 
CoUingham  ▼.  Earl  of  Shrewsbury^    iii.  627 


COLLIERY. 

See  Inspection. 

COLLUSION. 

See  Administration  Suit — ^Insolvent 
Debtor. 

COLONIAL  COURT. 

See  Jurisdiction. 

COLONIAL  LAW. 

The  Courts  of  this  country  will  apply 
the  general  law  of  this  country  (being  ab- 
stractedly just,  and  not  exclusively  founded 
upon  any  peculiar  or  technical  rule)  to 
qaestions  relating  to  lands  in  a  colony, 
where  a  different  system  of  jurisprudence 
prevails,  unless  it  is  suggested  or  shown 


that  the  laws  of  the  colony  are  different  on 
the  point  in  question ;  and  therefore  the 
mortgagee  of  an  estate  in  Demcrara  was 
held  not  to  be  bound  to  produce  his  secu- 
rities for  inspection  before  payment.  Ben- 
titick  V.  WUlink^  ii.  1 

COMMERCIAL  PROPERTY. 
See  Trustee  and  Cestui  que  Trust. 

COMMISSION. 
See  Answer — Costs. 

1.  Where  the  defendant  obtains  a  com- 
mission to  examine  witnesses  under  the 
17th  (amended)  Order  of  April,  1828,  the 
commission  must  be  made  returnable  the 
first  return  of  the  2nd  term  next  following 
the  date  of  the  order  for  such  commission. 
M'Gregor  v.  Topham,  ii.  516 

2.  If  in  the  prosecution  of  inquiries 
under  a  reference  to  the  Master,  a  com- 
mission to  examine  witnesses  abroad  be 
necessary,  an  application  mult  be  made  to 
the  Master  for  his  certificate,  before  ap- 
plying to  the  Court  for  the  commission. 
Bamford  v.  Bamford^  ii.  642 

3.  Semhle^  the  motion  for  the  commis- 
sion, on  the  Master^s  certificate,  is  of 
course.  lb, 

COMMISSIONERS  FOR  REDUCTION 
OF  NATIONAL  DEBT. 

iSeeTLEADINQ. 

COMMITTAL. 
See  Receiver. 

COMMON  LANDS. 

In  1784  a  certain  tenement  and  four 
acres  and  one  acre  and  a  half  of  land  dis- 
persed in  the  common  field  of  A.,  were 
conveyed  to  the  party  under  whom  the 
vendor  claimed.  In  1818  the  devisee  of 
the  same  party  conveyed  the  tenement 
with  an  allotment  of  land  described  as  con- 
taining three  acres  and  one  rood  allotted 
to  the  devisor,  under  an  Act  passed  m  1801 
for  enclpsing  part  of  the  parish  of  A.,  in 
lieu  of  five  acres  of  common  field  lands. 
The  estate  was  contracted  to  be  sold  in 
1841  :— 1/eW,  that,  in  the  absence  of  any 
proof  that  the  whole  of  the  common  lands 
m  A.  had  not  been  allotted,  or  that  any 
other  allotment  had  been  made  to  the  same 
party,  the  Court  would  assume  that  the 
alllotment  had  been  made  in  substitution 
of  the  common  lands  comprised  in  the  deed 
of  1784.     Major  y.Ward^  698 


V0L.XI. 
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See  JxmisDicriox. 

COMPENSATION. 

See  Lessor  and  Lessee— Mortgagor 
AND  Mortgagee — Specific  Perform- 
ance—Vendor AND  Purchaser. 

COMPETENCY. 
See  Evidence. 

COMPROMISE. 

See  Specific  Performance. 

COMPROMISE  OF  SUIT. 
See  Solicitor  and  Client. 

COMPUTATION  OF  TIME. 

See  Sunday. 

CONDITION. 

1.  The  testator  bequeathed  the  residue 
of  his  personal  estate  to  his  daughter  upon 
trust  for  her  maintenance  and  support, 
until  she  attained  twenty-one,  or  married 
with  the  consent  of  his  trustees  under  that 
age,  and  upon  her  attaining  such  age  or 
her  marriage,  for  her  separate  use,  with 
remainder  to  her  children ;  and  in  case  of 
her  death  without  issue,  he  bequeathed 
the  same  to  certain  legatees  in  remainder. 
The  testator  afterward  declared  by  a  co- 
dicil, that,  in  consequence  of  a  nervous 
debility,  his  daughter  was  unfit  for  the 
control  of  herself,  and  his  will  was  that  she 
should  not  marry ;  and  in  case  of  her  mar- 
riage or  death,  he  gave  the  property  he 
had  bequeathed  to  her  over  to  tne  same 
legatees  in  remainder  : — Held^  that  the 
limitation  over  by  the  codicil,  bein^  in  ge- 
neral restraint  of  marriage,  was  void  as  to 
the  life-interest  of  the  daughter.  Morley 
y.  Rennoldsony  ii.  570 

2.  Whether  the  mterest  in  remainder 
bequeathed  to  the  children  of  the  daughter 
by  the  will  was  reyoked  by  the  codicil 
— qiuere.  lb, 

CONDITIONS  OF  SALE. 

See  Specific  Performance. 

1.  The  conditions  of  sale  provided  that 
all  objections  to  the  title  disclosed  by  the 
abstract,  not  taken  within  a  certain  time 
after  delivery  of  the  abstract  to  the  pur- 
chaser, should  be  deemed  to  be  waived : — 
Held\  that  the  time  for  objecting  was  not 
4Sft 


very  of  an  imperfect  abstract ;  and  that  the 
purchaser  was  not  precluded  from  taking 
an  objection  which  arose  out  of  evidence 
called  for  before  the  expiration  of  the  time 
fixed.     Blacklow  v.  Laws^  ii.  40 

2.  A  condition  of  sale  was,  that,  in  case 
the  purchaser  should  raise  objections  to 
the  title  which  the  vendor  should  not  be 
able  or  willing  to  remove,  the  vendor 
might  rescind  the  contract,  on  notice  and 
repayment  of  the  deposit  to  the  purchaser; 
and  objections  not  aelivered  within  four- 
teen days  after  delivery  of  the  abstract  to 
be  treated  as  waived,  in  which  respect  time 
was  to  be  essential.  The  purchaser  re- 
turned the  abstract  with  queries  within  the 
fourteen  days,  and  the  vendor  answered 
the  queries ;  the  purchaser  on  the  same 
day  objected  to  the  answers :  the  corre- 
spondence on  the  subject  of  the  title  con- 
tinued for  several  weeks,  and  then  the 
vendor  gave  notice  that  he  rescinded  the 
contract :— //eW,  that  the  continnance  of 
the  treaty  for  the  completion  of  the  title, 
after  the  first  objection  of  the  purchaser, 
was  a  waiver  of  the  condition  as  to  the 
rescinding  of  the  contract  Mcrley  ▼. 
Cook,  ii.  106 

3.  That  such  a  condition  of  sale  ooght 
to  be  discouraged,  and  ought  not  to  re- 
ceive a  construction  oppressive  on  the 
purchaser.  lb, 

4.  That  the  vendor's  right  to  rescind  the 
contract  under  the  condition  must  be  co- 
extensive with  the  purchaser's  right  to 
object  to  the  title  under  the  same  condi- 
tion. Ih. 

5.  That  the  vendor  was  only  hound  bona 
fide  to  deliver  an  abstract  of  such  title  as 
he  had  at  the  time  of  delivering  it ;  and,  so 
long  as  the  condition  remained  in  force, 
was  not  bound  to  deliver  any  supplemental 
abstract  of  title  afterwards  acquired— ««- 
lie,  Ih. 

6.  WTiether  the  benefit  of  the  condition 
would  not  in  equity  be  forfeited  by  a  vendor 
who  designedly  delivered  an  imperfect  ab- 
stract of  the  title  which  he  had  at  the  time 
of  delivering  it — qtuere,  Ih. 

CONDITIONAL  APPEARANCE. 
See  Appearakce. 


CONDUCT  OF  CAUSE. 
See  Appendix,  vol.  x,  p.  xlL 
1.  Under  a  decree,  directing  the  sale  of 
an  estate,  but  not  directing  by  whom  the 
sale  shall  be  conducted,  the  Master  is  not 
bound  to  OTve  the  conduct  of  the  sale  to 
the  plaintiff,  but  may,  in  his  discretion^  ii 
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'he  ooDfliden  H  more  beneficial  to  the  ei- 
tate,  giye  the  condnct  of  the  sale  to  other 
parties.     Dixon  y.  JF^ner^  yii.  831 

3.  GrooiKU  on  which  the  conduct  of  a 
nle,  under  the  decree  of  the  Court,  maj 
properly  be  giyen  to  parties  other  than  the 
plamtiff.  lb. 

confirmahon  of  report. 

See  PUBCHASER. 

The  plaintiff  obtaining  the  order  nisi  to 
eonfinn  the  Master's  report,  but  not  pro- 
ceeding to  make  the  order  absolute,  the 
defend^t  may  move  to  confirm  the  report, 
and  for  that  purpose  the  certificate  of  no 
cause  shown  will  be  ordered  to  be  entered 
on  his  office  copy  of  the  order  nisi.  Roberts 
V.  WUUains,  ii.  161 

CONGREGATION. 
See  Trustbe  and  Cestui  que  Tbust. 


CONNIVANCE. 
See  Trustee  and  CEsrxn  que  Trust. 

CONSENT. 
See  Articles  before  Marriage. 

CONSIDERATION. 

See  AsmnjTrr — Bux   op  Exchange  — 
Fraud— Valuable  Consideration. 

1.  The  Court  may  not  perhaps  enforce 
the  specific  performance  oi  a  contract  for 
the  sale  of  an  estate,  where  the  considera- 
tion is  uncertain  (as  a  life  annuity),  if  such 
consideration  be  greatly  inadequate ;  but  a 
difference  of  seyen  or  eight  per  cent,  is  not 
such  inadequacy.  Bower  y.  Cooper^  ii.  408 

3.  The  testator  sealed  and  deliyered  a 
bond,  conditioned  for  the  payment  of  an 
annuity,  after  his  death,  to  a  woman  with 
whom  he  had  cohabited.  At  the  time  he 
gaye  instnictiona  to  prepare  the  bond,  he 
stated,  liiat  it  was  not  his  intention  to 
break  ofiT  his  connection  with  the  obligee  ; 
and  he  deposited  the  bond  with  his  solici- 
tors, with  whom  it  remained  until  after  the 
deatii  of  the  obligor.  On  a  reference  to 
the  Master,  he  found,  that  the  considera- 
tion of  the  bond  was  past  cohabitation : — 
Held^  that  the  bond  was  yalid ;  that,  being 
proyed  to  haye  been  sealed  and  deliyered, 
the  retention  of  it  in  the  hands  of  the 
obligor's  solicitor  did  not  affect  its  opera- 
tion; and  that,  after  the  &ctB  had  been 
refbred  to  the  Master,  and  the  Court  was 
satisfied  with  hia  finding,  payment  of  the 
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sum  secured  by  the  bond  would  be  decreed, 
without  a  trial  at  law.    HaU  y.  Palmer, 

iii.  682 
8.  The  cases  in  which  collaterals  are  not 
within  the  consideration  of  a  marriage 
settiement,  proceed  upon  the  ground,  that 
the  wife  cannot  be  considered  to  stipulate 
on  the  part  of  the  relations  of  the  huaoand ; 
but  limitations  in  fayour  of  collaterals  are 
supported,  if  there  be  any  party  to  the 
settlement  who  purchase!  on  their  behalf. 
Heap  y.  Tonge,   •  ix.  104 

4.  The  non-payment  and  probable  loss 
of  a  cheque  on  nis  bankers,  which  A.  had 
sisned  and  deliyered  to  B.,  is  not  a  con- 
sideration to  support  a  promise  by  A.  to 
giye  a  new  cheque  for  the  same  amount  to 
C.,  to  whom  it  was  aUeged  that  B.  had 
sent  the  lost  cheque.    Johns  y.  Mason, 

ix.  29 

5.  The  release  and  assignment  by  a 
married  woman  of  her  life  mterest  in  her 
separate  estate,  although  fettered  by  a 
restriction  a^nst  anticipation,  was  held  to 
form  a  consideration  for  a  settlement  by 
another  person ;  for,  though  the  married 
woman  could  not  pass  her  future  interest, 
she  might  and  did  thereby  release  her  past 
income  :  and  the  question  of  consideration 
moreoyer  depended,  not  upon  the  point 
whether  her  assignment  passed  her  in- 
terest, but  upon  the  question  whether  her 
concurrence  enabled  the  settlement  to  be 
made.    Harman  y.  Richards^  x.  81 

6.  Parties  to  a  series  of  deeds  considered 
as  stipulating  according  to  the  rights  which 
they  had.    §.  C,  x.  88 

7.  Consideration  for  a  settlement  being 
foimd  to  exist,  it  was  held  to  extend  to  the 
whole  and  not  to  a  part  only  of  the  pro- 
perty which  was  the  subject  of  it.  Jb. 

8.  A  deed,  though  made  for  yaluable 
consideration,  may  be  affected  by  mala 
fides.    S.  C,  X.  89 

9.  The  statement  in  a  deed  of  settlement, 
executed  after  marriage,  was,  that  it  was 
made  in  consideration  of  5«.,  and  diyera 
other  good  and  yaluable  considerations : — 
Held^  that  this  statement  did  not,  as  against 
strangers  to  the  »ettiement,  amount  to 
eyidence  that  it  was  not  yoluntary;  and  a 
defendant  claiming  against  it  as  a  purchaser 
for  yaluable  consideration,  and  insisting  at 
the  bar  that  the  settlement  was  firaudulent 
and  ydd  under  the  stat.  27  Eliz.  o.  4,  the 
Court  directed  an  inquiry  whether  the 
settiement  was  founded  on  any  and  what 
yaluable  eonsideration.    Kelson  y.  Kelson  j 

X.  385 
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Mode  of  taking  accounts,  as  against 
mortgagees  and  consignees,  of  the  produce 
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of   a   West   India   estate.    Faulkner  t. 
Daniel,  iii.  218 

CONSIGNMENT. 
See  Annuity. 

CONSOLIDATION  OF  SUITS. 
See  Appendix,  vol.  x,  p.  xli. 

CONSTRUCTION. 

See  Account— Accumulation — Aorke- 
MENT — Alienation — Annuity —  Cha- 

BTTABLE  BeQUEST — CHARITABLE  TrUST 

or  Use— Children — Conditions  of 
Sale  —  Conversion  —  Copyhold  — 
Creditors  —  Cy  Pres  —  Devise  — 
Election  —  Evidence  —  Family  — 
Heirlooms — Husband  and  Wife — 
Interest  of  Legacy — Investment — 
Joint  Stock  Company  —  Leoacy  — 
Legal  Estate — ^Mines — ^Next  of  Kin 
—  Partnership  —  Plea  —  Portion — 
Power  —  Principal  and  Surety  — 
Release  —  Remoteness — Residuary 
Share— Specific  Performance — Sta- 
tutes, Construction  of — ^Tenant  for 
Life  and  Remainderman — Trustee 
AND  Cestui  que  Trust — Will. 

1.  A  married  woman,  havinff  several 
le^timate  children,  and  one  illegitimate 
child,  and  being  separated  from  her  hus- 
band, and  enciente  with  a  second  illegiti- 
mate child,  appointed  a  fiind  to  her  illegi- 
timate child  tnen  bom,  reserving  a  power 
of  revocation,  as  to  a  moiety,  in  favour  of 
any  afler-bom  children  she  might  have 
bom  of  her  body.  After  the  birth  of  the 
second  illegitimate  child,  she  revoked  the 
appointment  of  the  moietv,  and  appointed 
the  entire  fund  equally  between  tne  two 
illegitimate  children  :—Held,  that  the  afler- 
bom  children,  for  whose  benefit  the  revo- 
cation might  be  made,  must  be  taken,  in 
the  primary  and  legal  sense,  as  applying 
to  legitimate  children  only— that,  there- 
fore, the  second  illegitimate  child  was  not 
an  object  of  the  reserved  power,  and  could 
not  ti^e  under  the  latter  appointment. 
Dover  v.  Alexander,  ii.  275 

2.  An  agreement  to  sell  land,  not  ez- 
pressins  what  interest  in  it,  is  construed  to 
mean  the  whole  of  the  interest  of  the  ven-^ 
dor  m  the  land.    Bower  t.  Cooper,  ii.  408 

3.  An  agreement  to  purchase  land  for 
an  annuity  for  the  life  of  the  vendor,  to  be 
a  charge  on  the  land,  and  to  be  paid  quar* 
terly,  entitles  the  vendor,  not  only  to  the 
security  of  the  charge,  but  to  the  covenant 
of  the  purchaser  for  the  payment  of  the 
annuity.  lb. 

4.  The  testator  bequeathed  his  residuary 
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estate  upon  trust  for  his  son  for  life,  and 
after  his  decease  for  the  children  of  hb  said 
son ;  and  he  directed,  that,  in  case  his  said 
son  should  at  any  time  thereafter  come 
into  the  actual  possession  of  an  estate  en- 
tailed upon  him  (the  testator")  and  his 
issue  by  his  late  uncle  R.  D.,  or  B.,  then, 
and  in  such  case,  the  provision  which  he 
had  thereinbefore  made  for  his  said  son, 
and  all  and  every  the  trusts  thereof  should 
cease,  determine,  and  be  void,  and  the 
trustees  should  thenceforth  stand  posseued 
of  the  said  trust-monies  for  the  benefit  of 
his  other  children,  exclusive  of  his  said 
son.  R.  D.,  of  B.,  the  late  unde  of  the 
testator,  had  settled  three  estates  to  uses, 
which  included,  after  several  estates  for 
life  and  in  tail,  a  limitation  in  remainder 
to  his  nephew  (the  testator)  for  his  life, 
with  remainder  to  trustees  upon  trust  to 
preserve  contingent  remainders,  with  re- 
mainder to  the  first  and  other  son  and  sons 
of  the  bod^r  of  his  said  nephew  severally 
and  successively  in  tail  male,  with  diven 
remainders  over.  Before  the  date  of  the 
will,  a  tenant  in  tail,  who  bad  the  then  first 
expectant  estate  tul,  joined  with  the  first 
tenant  for  life  in  a  recovery,  whereby  snch 
tenant  in  tail  had  acquired  die  fee  as  to  one 
of  the  three  estates ;  but  whether  that  fact 
was  known  to  the  testator  did  not  appear. 
After  the  death  of  the  testator,  the  same 
tenant  in  tail  came  into  possession  of  the 
property,  and  sufiTered  recoveries,  whcrehy 
the  entail  as  to  the  two  remaininff  estates 
was  barred;  and  he  then  devised  tiie  three 
estates  to  the  son  of  the  testator  in  fee, 
subject  to  certain  charges,  under  which 
devise  the  said  son  afterwards  entered  into 
possession  of  the  same  three  estates  :— 
Held,  that  the  possession  thus  acquired  was 
not  an  actual  possession  of  the  estate  en- 
tailed upon  the  testator  and  his  issue 
within  the  meaning  of  the  will.  Taylor  y. 
Harewood  {Earl),  iii.  872 

6.  The  testator  devised  and  bequeathed 
his  real  and  personal  estate  (subject  to  cer- 
tain trasts  for  the  benefit  of  his  wife)  to  his 
son  absolutely ;  but  if  his  son  should  die 
under  twenty-one  without  issue,  the  tes- 
tator ffave  the  same  to  his  wife  during  her 
widowhood,  with  remainder  (subject  to 
certain  legacies)  as  she  should  by  will  ap- 
pomt ;  and  in  default  of  ap]>ointment,  or  m 
case  she  should  marry  again  after  the  tes- 
tator^s  decease,  he  directed,  that,  fiom  and 
after  the  second  marriage  or  decease  of  his 
wife,  which  should  first  happen,  a  moiety 
of  the  trust  estate,  or  so  much  thereof  as 
the  appointment  should  not  extend  to, 
shoula  be  held  in  tmst  for  all  and  every  the 
daughter  and  daughters  who  should  he  then 
living  of  his  sister  Mary  Miles,  and  Ihe  issue 
then  living  of  such  of  them  as  ^uH  he  then 
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dead,  equally  amonjgst  them  per  stirpes. 
The  testator's  son  died  under  twenty-one, 
without  issue,  in  the  testator's  lifetime; 
and  the  testator's  wife  also  died  in  his  life- 
time i—Held^  that  the  time  of  the  testator's 
death  was  the  period  at  which  the  persons 
entitled  to  take  under  the  said  residuary 
bequest  were  to  he  ascertained ;  that,  not- 
witiistanding  a  daughter  of  Mary  Miles  was 
dead  at  the  date  of  the  will,  the  children  of 
sach  daughter,  haying  survived  the  tes- 
tator, were  entitled,  per  stirpes,  to  a  share 
of  the  said  moiety  of  the  residuary  estate ; 
that  the  children  of  a  daughter  of  Mary 
Miles— such  daughter  being  living  at  the 
death  of  the  testator's  wife,  buthavmg  died 
in  the  lifetime  of  the  testator — were  also 
entitled  per  stirpes  to  an  equal  share  of  the 
said  moiety  of  such  residuary  estate ;  and 
that  the  share  of  the  child  of  a  daughter 
would  not  lapse  by  the  death  of  such  child 
in  the  lifetime  of  the  testator,  but  the  en- 
tire share  of  the  class  would  be  divisible 
amongst  the  children  belonging  to  such 
class  who  survived  the  testator.  Gaskell 
V.  Holmes^  iii.  438 

6.  The  testator  appointed  A.,  B.,  and  C. 
executors  and  trustees  of  his  will,  provid- 
ing, that,  if  either  of  them,  or  any  succeed- 
ing trustee  or  trustees,  should  die,  or  refuse 
or  neglect  or  become  incapable  to  act  in 
the  trust,  it  should  be  lawful  to  and  for 
the  survivor  of  them,  the  said  A.,  B.,  and 
C,  and  such  new  trustee  or  trustees,  to  be 
nominated  in  their  or  either  of  their  stead, 
to  appoint  a  new  trustee  or  new  trustees 
instead  of  ^e  said  A.,  B.,  and  C,  or  either 
of  them,  or  any  ftiture  trustee  or  trustees 
80  dying,  or  desiring  to  be  discharged,  or 
lefusing  or  neglectmg  or  becoming  inca- 
pable to  act  as  aforesaid.  A.  having  dis- 
claimed the  trust,  and  B.  having  died,  C. 
alone  (though  not  the  survivor  of  A.,  B., 
and  C.)  appointed  new  trustees  under  the 
power : — Held,  that  the  new  trustees  were 
well  appointed.     Cafe  v.  J5e«f,  v.  24 

7.  Bequest  of  £100  each  to  the  two 
children  of  the  testator's  nephews,  A.  and 
B.;  A.  had  three  children,  and  B.  two 
children: — Held,  that  the  five  children, 
who  were  living  at  the  date  of  the  will  and 
at  the  death  of  the  testator,  were  entitled, 
under  the  bequest,  to  jEIOO  a  piece.  Mor- 
riion  v.  Martin,  v.  607 

8.  Legacy  to  Anne,  the  wife  of  Peter, 
for  hfe,  remainder  to  Peter,  the  husband, 
for  his  life,  and,  afler  the  death  of  tbe  hus- 
band and  wife,  upon  trust  to  pay  the  in- 
terest for  the  mamtenance  of  such  children 
of  Anne  as  should  be  living  at  her  death, 
until  they  should  respectively  attain  twenty- 
one  ;  and  when  and  as  they  should  severally 
and  respectively  attain  their  said  ages  of 
twenty-one  years,  upon  trust  to  pay  and 


transfer  the  legacy  equally  unto  and 
amongst  all  the  children  of  Anne,  when 
and  as  tbey  should  severally  and  respec- 
tively attain  their  said  ages  of  twenty-one 
years;  and,  if  any  of  the  said  children 
should  die  under  twenty-one,  then  unto 
such  as  should  attain  that  age,  share  and 
share  alike ;  and,  in  case  all  and  every  of 
the  said  children  should  die  under  age,  then 
to  pay  the  le^y  to  the  testator's  next  of 
kin.  The  children  of  Anne,  who  attained 
twenty-one  years  of  age,  acquired  vested 
interests  in  the  legacy,  notwithstanding 
sudi  children  died  in  the  lifetime  of  Anne, 
the  tenant  for  life.    Bradley  v.  Barlow, 

V.  589 

9.  Bequest  of  sums  of  Consols  and  4/. 
per  Cent.  Annuities  to  the  testator's  wife 
for  her  hfe,  and  at  her  decease  one-half  of 
the  produce  of  such  sums  to  be  received 
and  divided  amongst  the  testator's  surviving 
brothers  and  sisters,  and  their  issue,  share 
and  share  alike : — Held,  that  the  brothers 
and  sisters  livin^^  at  the  death  of  the  testa- 
tor took  vested  mterests  in  the  iimd,  liable 
to  be  divested  by  their  death  leaving  issue 
before  the  period  of  distribution ;  and  that 
such  issue  took  by  substitution  for  their 
parents.    Shailer  v.  Groves,  vi.  162. 

10.  Devise  and  bequest  of  residuary  real 
and  personal  estate  to  the  testator's  son 
and  the  heirs  of  his  body  for  ever,  and,  in 
case  the  son  should  die  without  children, 
the  whole  to  be  divided  amongst  the  testa- 
tor's surviving  grandchildren,  share  and 
share  alike.  The  son  takes  an  estate  tail 
in  ^e  freehold  part  of  the  property. 
Ahram  v.  Ward,  vi.  165. 

11.  Real  estate  was  devised  in  1778  to 
the  son-in-law  of  the  testator  for  his  life, 
remainder  to  his  daughter  (the  wife  of 
such  son-in-law)  for  her  Ufe,  remainder  to 
her  first  and  other  sons  successively  in  tail, 
remainder  to  her  daughters  as  tenants  in 
common  in  tail,  with  cross  remainders  be- 
tween them ;  and  in  default  of  such  issue 
of  his  daughters,  to  such  person  or  persons 
as  she  should  by  deed  or  will  appoint.  In 
1841,  the  daughter,  the  donee  of  the  power, 
executed  a  deed-poll  of  api)ointment,  which, 
reciting  the  limitations  or  the  estate  by  the 
will, — that  she  had  not  any  issue  of  her 
body,  and  that  she  was  desirous  of  exer- 
cising the  power  subiect  to  the  life  interest 
of  her  husband  and  herself  as  thereinafter 
mentioned, — appointed  that,  firom  and  after 
the  decease  of  tne  survivor  of  her  husbaud 
and  herself,  *^  and  there  bemg  a  failure  of 
issue  of  her'*  the  said  donee  of  the  power, 
the  estate  should  go,  renuun,  and  be  unto 
and  to  tiie  use  of  the  plaintiff,  his  heirs 
and  assigns  for  ever : — Held,  that  this  was 
a  good  appointment  of  the  estate  under  the 
power.    Eno  v.  Eno,  vi.  171 


1 2.  ibat  the  words  "  and  there  beinff  a 
failure  of  issue  of  ^  &e.  must  be  read  ei£er 
parentheticallj,  or  as  applying  to  die  time 
of  the  death  of  the  survivor  of  the  donee 
of  the  power  and  her  husband.  Jb, 

15.  That  the  construction,  that  the 
donee  might  have  intended  to  appoint,  or 
to  reserve  a  power  to  appoint,  to  the  female 
descendants  of  sons,  or  to  give  such  de- 
scendants the  chance  of  taking  by  descent, 
would  be  merely  ooniectural ;  and,  more- 
over, was  excluded  by  the  express  lan- 
guage of  the  will  creating  the  power, 
which  made  no  provision  for  female  de- 
scendants of  male  issue,  and  rebutted  by 
the  great  age  of  the  donee,  who  was  then 
without  any  issue.  lb, 

14.  That  the  title  of  the  plaintiff  nnder 
the  appointment  was  one  which  the  Court, 
in  a  suit  for  specific  performance,  would 
compel  the  purchaser  to  take,  lb. 

16.  A  gih  to  children  in  tail  not  com- 
prehending all  the  issue,  followed  by  a 
limitation  over  in  terms  *^on  failure  of 
issue,''  will  generally  be  read  as  meaning 
all  such  issue  as  are  before  mentione<^ 
unless  it  appears  from  the  context  that 
other  issue  tnan  those  provided  for  were 
intended  to  take.  lb. 

16.  If  the  Question  had  arisen  entirely 
under  the  ¥rill  of  the  daughter,  and  tfaie 
words  *'*'  there  being  a  failure  of  issue  of" 
&c.  had  been  found  in  that  will,  followinff 
limitations  to  her  issue  like  those  contained 
in  the  will  of  1778,  in  this  case,  those  words 
would  have  been  construed  to  refer  to  a 
failure  not  of  issue  generally,  but  of  such 
issue  as  the  will  bad  previously  provided 
for.  lb. 

17.  For  the  purpose  of  determining  the 
meaning  of  sucn  a  limitation,  the  principle 
of  construction  must  be  the  same,  whether 
the  instrument  be  a  deed  or  a  will. 
Eno  v.  Eno^  vi,  17 1 

18.  On  construing  an  appointment  of 
stock  in  these  words,  ^^unto  and  among 
my  said  brother  and  my  sisters  and  my 
nephews  and  nieces  living  at  the  decease 
of  my  wife,  in  equal  shares  and  propor- 
tions," it  was  held^  that  the  qualification  of 
living  at  the  death  of  the  wife  attached 
only  to  the  nephews  and  nieces,  the  last 
antecedent.    Bak€T  v.  Baker^  vi.  269 

19.  The  direction  as  to  the  shares  and 
proportions  in  which  the  Imitees  are  to 
take  the  property  does  not  affect  the  eon- 
struction  of  the  words  which  describe  the 
persons  who  are  to  take.  76. 

20.  The  legatees  took  per  capita.        lb. 

21.  Household  ftumiture  does  not  pass 
under  the  description  of  **  fixtures  and 
fittings-up."     Simmons  v.  Simmons^  vi.  352 

22.  Bequest  fbr  the  benefit  of  unbene- 
ficed curates,  whose  annual  intomes  do  not 


exceed  £35,  and  to  snch  as  shall  beieoom- 
mended  in  a  certain  manner — ^Hdtf  to  com- 
prise two  classes, — ^those  having  ineomei 
of  £35  and  und^,  and  also  those  recom- 
mended in  the  way  prescribed.  Ftnnm^ 
ton  T.  Buckley^  vi  453 

23.  A  testator  entitled  to  a  copyhold 
estate  in  remainder  expectant  upon  the 
determination  of  the  Itfe  estate  of  nis  wife 
in  the  same  premises,  by  his  will  gave  the 
income  of  all  his  property,  wherever  stn- 
ate,  or  of  whatsoever  kind,  to  his  wife,  for 
her  life  ;  and,  at  her  decease,  he  gave  all 
the  property  then  left  hj  him,  and  of 
which  she  was  to  have  the  mcome  for  her 
life,  to  his  children ;  and  on  his  wife*B 
death,  or  second  marriage,  he  directed  bis 
trustees  to  receive  the  rents  and  dividends 
arising  firom  the  estate  and  effects  he 
should  die  possessed  of,  and  to  apply  the 
same  in  the  maintenance  of  his  children 
until  the  youngest  should  attain  twenty- 
one  '.—Held,  that  the  interest  of  the  tests- 
tor  in  remainder  in  the  copyhold  estate 
passed  by  his  will.    Ford  v.  Ford,  vi.  486 

24.  The  tendency  of  modem  decisions 
is  to  read  the  different  clauses  of  the  same 
will  referentially  to  each  other,  unless  thev 
are  clearly  independent.     S.  C.,      vL  492 

25.  Construction  of  a  power  of  sale  and 
exchange,  in  a  settlement.  Marshall  t. 
Madden^  viL  428 

26.  The  Court  cannot  impute  to  the 
Legblature,  in  passing  statutes  confirming 
titles  created  by  means  of  parliamentary 
powers,  ignorance  of  the  transactions 
which  had  taken  place  in  exercise  of  such 
powers.    Beaden  v.  King,,  ix.  522 

27.  Bequest  of  all  the  testator's  Great 
Western  tudlway  shares,  and  all  other  the 
railway  shares  of  which  be  might  be  pos- 
sessed at  the  time  of  his  decease:— 
Held,  to  pass  Great  Western  BsJlm 
shares  which  he  had  at  the  date  of  his  will, 
and  which  were  afterwards,  by  a  resolution 
of  the  Company  made  under  the  authority 
of  an  Act  of  Fariiament,  converted  into 
consolidated  stock;  but  held  not  to  pass 
consolidated  stock  in  the  sameCkmipuiy 
purchased  by  the  testator  after  the  date  of 
his  will     Oakes  v.  Oakes.  ix.  666 

28.  Though  there  may  not  be  any  dif- 
ferent rule  of  construction  applicable  to 
wills  and  settlements,  yet  the  different  cha- 
racter of  the  instrument  is  a  drcuio^hince 
to  be  weighed  in  determining  the  effect  of 
the  disposition  it  contains.  Snares  under  a 
settlement  being  held  not  to  be  vested, 
mightcreatea  resulting  trust  fbr  the  settl^; 
whilst  in  a  will  the  residuaiy  legatee  might 
take.    Farrar  v.  Barker,  ix.  744 

29.  Fallacy  of  applying  to  a  ease  of  in- 
testacy words  whidi  the  testator  has  ap- 
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plied  to  the  case  of  testai^.     Robinson  v. 
Governors  of  the  London  Hospital^       z.  28 

30.  An  agreement  by  a  creditor  not  to 
take  proceedings  against  the  debtor  during 
his  life,  nor  against  the  debtor*s  estate 
during  the  life  of  his  wife,  if  she  should 
sorriTe  him,  construed  (as  to  the  latter 
clause)  to  mean  that  any  beneficial  inter- 
est which  the  wife  might  take  in  the  pro- 
perty of  the  husband  should  not  be  dis- 
turbed during  her  life,  and  not  to  be  an 
sgreement  that  the  creditor  should  be  de- 
barred from  siung  the  personal  represen- 
tative of  the  husband ;  and,  therefore,  the 
creditor  obtained  a  decree  for  an  account 
against  the  wife  as  the  personal  represen- 
tative of  the  husband,  with  a  declaration 
that  the  interest  of  the  wife  was  not  to  be 
disturbed  during  her  life.  Harman  v. 
liichards^  x,  81 

31.  Construction  of  a  will  as  supposing 
the  testator  to  contemplate  the  period  of 
bis  death  with  reference  to  the  objects  who 
are  to  take  under  his  will,  and  to  look 
beyond  that  period  with  reference  to  the 
CTent  on  which  his  dispositions  are  to  take 
effect.    In  re  Rye's  Settlement^  z.  112 

32.  By  a  will  property  was  given  to 
trustees  to  apply  the  rents,  interest,  and 
proceeds  for  uie  maintenance  of  the  testa- 
tor's son  Edward  for  his  life,  and  not  to  be 
paid  to  any  person  under  an  assignment  by 
or  execution  against  the  son ;  and  after  the 
decease  of  the  son,  for  the  two  daughters 
of  the  testator  absolutely.  By  a  codicil,  it 
^(is  declared,  that,  in  case  of  assignment  by 
Edward,  the  trustees  should  stand  pos- 
sessed of  the  property  upon  trust  for  the 
daughters  of  the  testator,  in  the  same 
manner  and  form  as  declared  by  his  will  in 
the  CTent  of  the  death  of  Edward.  By 
another  codicil,  the  testator  gave  X600 
stock  to  Edward,  in  addition  to  what  he 
had  left  him  b^  his  will,  subject  to 
the  same  controlhng  powers  and  restric- 
tions as  were  jippointed  by  the  will ;  and 
he  ((ave  a  like  sum  to  his  son  William, 
subject  to  the  like  control,  ^^and  to  the 
BurviTor  of  them,  and  in  the  event  of  both 
their  deaths  "  for  the  benefit  of  the  said 
daughters : — UM^  that  the  true  construc- 
tion of  the  second  codicil  was,  that,  in  the 
event  of  the  death  of  either  of  the  legatees, 
both  the  legacies  of  stock  should  go  to  the 
survivor,  and  not  that  on  the  death  of 
either  his  leeacy  should  go  to  the  survivor, 
which  would  cut  down  an  absolute  gift  into 
a  life  interest.  That,  although  in  one 
codicil  the  words  *4n  the  event  of  the 
death  of  Edward ''  meant  uoon  the  death  of 
Edward,  it  did  not  foUow  tliat  the  words  in 
uiother  codicil,  ^^  in  the  event  of  both  their 
deaths"  meant  upon  both  their  deaths; 
fi>r  one  expression  was  applied  to  a  life 
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interest,  and  the  other  to  a  capital  sunu 
That  the  period  of  survivorship  must  be 
referred  to  the  period  of  distribution — 
namebr,  the  death  of  the  testator :  That, 
therefore,  Edward,  having  survived  the 
testator,  took  the  legacy  of  stock  absolutely. 
In  re  Mores'  Trusty  x.  171 

33.  The  rule,  that  added  legacies  are 
subject  to  the  same  conditions  as  the  lega- 
cies to  which  they  are  added,  is  not  appli- 
cable to  the  case,  inasmuch  as  the  applica- 
tion of  the  rule  would  alter  the  terms  of 
the  additional  gift.  And  whether  the  rule 
applies  to  any  cases  except  where  the  ori- 
ginal legacy  is  absolute  or  defeasible  in  the 
party  to  whom  the  additi<Mial  legacy  is 
given — qwere,  lb, 

CONSTRUCTIVE  NOTICE. 

See  NoncE. 


CONSTRUCTIVE  TRUST. 

See  AcQXJiESCENCE — Lis  PEin>EN8 — 
Trust. 


CONTEMPT. 
See  Appendix,  vol.  x,  p.  xli— Receiveb. 

1.  Jurisdiction  of  the  Court  to  grant  or 
dissolve  an  injunction,  or  commit  for  con- 
tempt in  cases  where  the  plsdntiffs  or  de- 
fendants, or  other  persons,  publish  notices 
or  advertisements  with  rererence  to  the 
sul^ect  of  a  suit  calculated  to  prejudice  the 
rights  or  misrepresent  the  relative  posiUon 
or  character  of  any  of  the  parties  to  the 
cause.    Matthews  v.  Smithy  831 

2.  A  prisoner  in  contempt,  and  remanded 
until  he  should  answer  the  bill,  and  clear 
his  contempt,  or  the  Court  should  other- 
wise order,  filed  a  plea,  and  obtained  an 
order,  upon  petition,  ex  parte^  at  the  Rolls, 
upon  certificate  of  plea  filed,  to  tax  the 
costs  of  the  contempt,  and  for  his  discharge 
upon  payment  or  tender  of  such  costs; 
he  did  not  pay  or  tender  such  costs,  and 
the  Court,  on  motion  by  the  plamtiff, 
ordered  the  plea  to  be  taken  off  the  file. 
WiUcin  V.  Nainhy^  iv.  473 

3.  A  defendant  in  contempt  cannot,  in 
answer  to  an  application  founded  on  the 
contempt,  object  that  the  plaintiff  has  not 
taken  a  step  in  the  cause,  which  might 
have  amounted  to  a  waiver  of  the  con- 
tempt, lb, 

4.  Sole  defendant  in  contempt  ordered 
to  be  discharged  firom  prison  on  his  own 
motion,  the  sole  plaintiff  being  dead.  Ter- 
reU  V.  Souch^  iv.  635 

5.  A  party  in  contempt  for  non-payment 
of  costs,  and  being  served  with  an  order 
nisi  to'  confirm  a  report,  may,  notwith- 
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standing  his  contempt,  take  exceptions  to 
the  report,  and  draw  up,  pass,  and  enter 
an  order  to  set  down  the  exceptions ;  and 
ma^  also  present,  and  be  heard  upon,  his 
petition  to  aischarge  the  report  as  irregular, 
and  for  liberty  to  open  the  accounts  allowed 
in  former  reports,  on  the  ground  that  items 
therein  were  allowed  in  the  absence  of  the 
petitioner,  and  while  the  suit  was  abated. 
Morrison  v.  Morrison^  iv.  690 

CONTINGENT  GIFT. 
See  Next  of  Kin. 

CONTINGENT    OR    VESTED 
INTEREST. 

See  Payment  into  Court. 
A  gift  of  residuary  estate  to  A.,  and  such 
of  the  children  of  B.  as  should  be  living  at 
the  death  of  C,  their  respective  heirs, 
executors,  &c.,  in  equal  shares,  as  tenants 
in  common^  and  not  as  joint  tenants  ;  but  if 
any  such  children  should  die  under  twenty- 
one,  their  shares  to  be  in  trust  for  the  sur- 
vivor or  survivors,  and  other  or  others  of 
them  the  said  children  of  B.  and  the  said 
A.  living  at  the  decease  of  C,  and  his  and 
their  respective  heirs,  executors,  &c.,  in 
equal  shares,  as  tenants  in  common,  and 
not  as  joint  tenants,  so  and  in  such  manner 
that  the  children  of  B.  attaining  twenty- 
one  and  surviving  C.  and  the  said  A.,  in 
case  A.  survive  C,  should  take  equklly 
per  capita :— HeW,  that  A.,  surviving  the 
testator  and  dying  in  the  lifetime  of  C, 
took,  nevertheless,  with  the  children  of  B. 
who  survived  C,  a  vested  share  in  the 
residuaxy  estate.  Falkner  v.  Grace,  ix.  282 

CONTINGENT  LEGACY. 
See  Legacy. 

CONTINGENT  REMAINDER, 
See  Devise. 

1.  Contingent  remainder  created  by  a 
limitation  to  the  use  of  the  husband  and 
wife,  and  the  survivor  and  the  heirs  and 
assigns  of  the  survivor,  barred  by  a  fine 
subsequently  levied  by  the  husband  and 
wife.     Parker  v.  Carter,  iv.  409 

2.  A  devise  of  real  estate  to  the  use  of 
A.  for  life,  with  remainder  to  the  use  of 
all  and  every  the  child  or  children  of  A. 
who  shall  attain  the  age  of  twenty-one 
years,  and  for  want  of  such  issue,  over, — 
creates  a  tenancy  for  Life  in  A.,  with  a  con- 
tingent remainder  in  fee  to  such  of  the 
children  of  A.  as  shall  attain  twenty-one  ; 
and  on  the  death  of  A.,  leaving  infant 
children,  but  having  had  no  child  who  had 
then  attained  twenty-one,  the  interest  of 
the  obildren  of  A.  was  divested,  and  the 
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limitations  over  were  defeated.    Fettmg  v. 
AUen,  V.  673 

CONTRACT. 

See  Account  —  Agreement — Asticles 
BEFORE  Marriage  —  Assionhent  — 
Broker — Champerty — Copyright- 
Covenant — Debtor  and  CREDrroB— 
Joint  Stock  Company — Jurisdiction 
— Lessor^s  Tttlk — ^MiNES— Misrepre- 
sentation — Partnership —  Power- 
Ship  Registry  Acts — Specific  Per- 
formance— ^Tenant  for  Life  and  Re- 
mainderman—  Title — Trustee  and 
Cestui  que  Trust — ^Vendob  and  Pur- 
chaser. 

1.  Suggestions  made  by  a  vendor  or 
purchaser  as  to  the  course  which  might  be 
adopted  for  the  purpose  of  obviating  diffi- 
culties in  the  completion  of  a  contriu;t,  are 
not  to  be  taken  as  an  abandonment  of  the 
original  contract,  and  the  substitution  of  a 
new  one.     Monro  v.  Taylor,  viii.  61 

2.  If  time  is  to  be  considered  as  of  the 
essence  of  a  contract,  that  point  must  be 
made  promptly.    A  C.  viii.  62 

3.  Disputes  having  arisen  between  a 
Railway  •  Company  and  a  contractor  em- 
ployed in  making  the  railway, — ^the  Com- 
pany, insisting  upon  a  right  under  the  con- 
tract, owing  to  the  alleged  default  of  the 
contractor,  to  discharge  him,  take  posses- 
sion of  the  line  and  materials,  and  complete 
the  works  themselves ;  and  the  contractor 
resisting  such  claim,  imputing  the  back- 
ward state  of  the  works  to  the  acts  of  the 
Comnany,  and  holding  forcible  possession ; 
— collisions  occurring  between  the  work- 
men of  the  two  parties,  each  beinff  charged 
with  impeding  the  operations  of  the  other; 
and  the  completion  and  opening  of  the 
railway  for  traffic  being  in  the  meantime 
delayed, — the  Court,  on  the  application  of 
the  Company,  restrained  the  contractor 
from  continuing  on  the  line  or  interfering 
with  the  operations  of  the  .Company ;  di- 
rected an  account  of  what  was  due  to  the 
contractor  for  works  and  materials  done 
and  provided,  without  regard  to  the  formal 
certificates  of  the  Company's  engineer; 
and  an  issue  to  try  whether  the  Company, 
at  the  time  they  proceeded  to  enter  upon 
the  works  and  remove  the  contractor,  were 
lawfully  justified  in  so  doing ;  reserving  as 
well  the  question  of  the  right  of  the  con- 
tractor to  compensation  for  loss  of  profit 
on  unexecuted  works,  as  all  other  direc- 
tions, until  idfter  the  trial  and  the  report 
The  East  Lancashire  Raibeay  Company  v. 
Hattersky,  viii.  72 

4.  The  rule  under  which  the  Court  per- 
mits a  stranger  to  intervene  for  the  purpose 
of  opening  biddings  on  a  sale  by  auction 
before  the  Master,  has  no  application  to  a 
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sale  before  him  by  private  contract.    Mil- 
Ucan  T.  Vanderplank^  ad.  136 

5.  When  the  Master  has,  in  the  presence 
of  the  parties,  approved  of  a  sale  by  pri- 
vate contract,  whether  under  a  special 
reference,  or  under  the  4th  General  Order 
of  the  16th  of  July,  1851,  no  stranger  can 
intervene  to  prevent  the  confirmation  of 
tbe  report ;  nor  will  the  sale  be  disturbed 
by  the  Court  on  the  mere  eround  that  a 
larger  price  has  been  offered  subsequently 
and  berore  such  confirmation,  unless  there 
be  some  error  or  miscarriage  in  the  pro- 
ceedings, or  the  contract  price  be  grossly 
inadequate.  lb. 

6.  When  there  are  grounds  upon  which 
the  Court  would  refuse  to  confirm  a  sale  by 
priTate  contract  approved  by  the  Master, 
the  fact  that  the  purchaser  has,  after  the 
approval  of  his  contract,  and  before  the 
confirmation  of  the  report,  entered  upon 
tbe  property,  and  expended  money  thereon, 
or  mcurred  liabilities  with  respect  to  it, 
will  not  afford  any  reason  for  supporting 
the  sale ;  for  such  acts,  before  the  confirm- 
ation of  the  report,  are  done  at  the  pur- 
chaser's own  risk,  or  in  his  own  wrons ; 
but  where  all  the  parties  interested  in  the 
estate  have  approved  of  or  acquiesced  in 
the  contract,  and  concurred  in  and  encour- 
aged such  acta  of  the  purchaser,  they  may 
then  constitute  reasons  for  not  disturbing 


the  sale.  lb. 

CONTRACT  FOR  SALE. 
See  MoBTOAGOR  and  Mobtoagee. 

CONTRIBUTION. 
See  Debtor  and  CREDiroR. 
Bill  by  a  trustee  under  an  Act  of  Par- 
liament for  making  and  maintaining  roads, 
who  had  acted  in  the  trust,  against  some 
of  his  co-trustees,  for  contribution  towards 
a  debt  recovered  from  the  plaintiff 
bj  bankers  who  had  advanced  money, 
^der  the  orders  of  the  trustees  for  the 
purposes  of  the  trust— directed,  at  the 
oeariDg,  to  stand  over,  giving  the  plaintiff 
liberty  to  add  such  other  trustees  as  par- 
ties to  the  suit,  as  the  several  defendants 
by  their  answers  submitted  were  necessary 
parties,  and  liable  to  contribute,  if  they 
(the  defendants)  were  liable — the  plaintiff 
electirig  not  to  waive  his  right  against  such 
other  parties.     Wilson  v.  Goodman,   iv.  64 

CONVERSION. 

See  Dkbtob  and  Cbeditor  —  Powkb  — 
Tenant  fob  Life  and  Remainder- 
man. 

1.  Ileal  estate  was  conveyed  to  a  trustee, 
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on  trust  to  permit  a  mortgagor  to  receive 
the  rents  and  profits,  and  upon  payment  of 
the  principal  and  interest  of  the  mortgage 
debt  as  therein  mentioned,  to  reconvey  the 
estate  to  the  mortgagor,  his  heirs  and 
assigns ;  but  if  default  should  be  made  in 
such  payment,  then  that  the  trustee  should 
enter  into  possession  of  the  premises,  and, 
at  his  discretion,  sell  the  same,  and  pay 
over  the  residue  or  surplus  (after  payment 
of  the  debt,  interest,  and  costs)  to  the 
mortgagor,  his  heirs,  executors,  adminis- 
trators, or  assigns.  There  was  default  in 
payment,  but  no  sale  of  the  estate  took 
place  until  after  the  death  of  the  mort- 
gagor, who  devised  it  to  the  plaintiffs  for 
life,  with  remainder  over  in  tail: — Held^ 
that  there  was  no  conversion,  but  that  the 
surplus  proceeds  passed  by  the  devise  as 
real  estate.    Bourne  v.  Bourne,  ii.  35 

2.  Residuary  gift  of  the  whole  income 
of  the  testator^s  property  (which  included 
leasehold  and  long  annuities)  to  his  wife 
for  her  life,  at  her  own  disposal,  but  not 
to  sell  without  the  consent  of  all  parties, 
remainder  to  the  brothers  of  the  testator 
equally: — Held,  that,  construing  the  gift 
with  reference  to  the  other  j^rovisions  of 
the  will,  the  widow  was  entitled  to  the 
income  of  the  property  for  her  life,  in  the 
state  of  investment  in  which  it  was  left  by 
the  testator.     Hinves  v.  Hinvea,        iii.  609 

3.  Semble,  in  the  application  of  the  rule 
for  converting  into  permanent  investments, 
at  the  death  of  the  testator,  perishable 
property  in  which  he  has  g^iven  interests 
for  life,  and  other  interests  in  succession, 
the  inclination  of  the  Court  in  the  later 
cases,  when  the  meaning  was  doubtfid, 
has  been  in  favour  of  that  construction 
which  would  give  to  the  tenant  for  life  the 
enjoyment    of    the    property   in   specie. 

lb. 

4.  After  a  specific  gift  of  certain  lease- 
hold houses  to  the  testator^s  wife  for  her 
life,  she  paying  the  ground-rents  and  per- 
forming the  covenants,  with  remainder 
over  to  his  nephew,  the  testator  bequeathed 
the  ^*  rents  and  profits,  dividends  and  in- 
terest," of  all  the  residue  of  his  property 
to  his  wife  for  her  life,  with  a  gift  over  of 
the  whole  of  the  residue  after  her  decease 
to  other  persons : — Held,  that  tiie  widow 
was  not  entitled  to  the  enjoyment  in  specie 
during  her  life  of  that  part  of  the  residue 
which  consisted  of  leasehold  and  other 
perishable  property,  but  that  the  same 
ought  to  be  converted.  Pickup  v.  Atkinson, 

iv.  624 

5.  A  direction  to  sell  particular  parts  of 
the  testator^s  personal  estate  is  not  of  much 
weight  on  the  question  of  the  conversion 
of  the  residue ;  for  the  rule  as  to  conver- 
sion does  not  proceed  on  the  presumed 
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existence  of  a  definite  intention  that  the 
property  shall  be  converted,  bnt  upon  the 
expressed  intention  that  the  legatees  shall 
enjoy  the  property  in  succession.  Caft  v. 
hmi^  V.  34 

6.  The  direction,  that  the  trustees 
should  retain  a  percentage  on  the  rents  to 
be  collected,  fortified  by  other  expressions 
in  the  will,  regarded  as  evidence  that  the 
testator  contemplated  the  enjoyment  of  the 
leasehold  property  m  speck  by  the  legatees. 
5.  C,  36 

^  7.  Conveyance  of  the  equity  of  redemp- 
tion of  real  estate  to'  trustees,  for  sale,  ror 
the  benefit  of  the  creditors  of  the  author  of 
the  deed,  and  upon  trust,  if  there  should 
be  any  surplus,  to  pay  the  same  to  him, 
his  executors,  administrators,  and  assigns, 
to  and  for  his  and  their  own  absolute  use 
and  benefit : — HM^  to  be  a  conversion  of 
the  real  estate  into  personalty,  as  between 
the  real  and  personid  representatives  of  the 
author.  Griffith,  v.  Rtcketts ;  Griffith  v. 
Lunell,  vii.  299 

8.  Held  also,  that  the  ultimate  surplus 
of  the  proceeds  of  the  real  estate  beinf  re- 
served to  the  author  of  the  deed,  and  the 
deed  not  being  revoked,  and  no  attempt 
having  been  made  to  revoke  it,  it  was  not 
material,  as  between  the  real  and  personal 
representatives  of  the  author,  whether  the 
deed  was  or  was  not  revocable.  lb. 

9.  That  the  question  whether  the  sur- 
plus proceeds  of  the  trust  property  be- 
longed to  the  real  or  personal  representa- 
tive, was  not  afiected  by  the  state,  whe- 
ther of  realty  or  personalty, — ^in  which  such 
surplus  was  found,  although  the  state  of 
the  property  mi^ht  afiect  the  character  in 
which  such  surplus  would  go  to  the  one  or 
the  other  of  such  representatives.  lb. 

10.  If  the  author  of  a  deed  impresses 
upon  his  real  estate  the  character  of  per- 
sonalty, that,  as  between  his  real  and  per- 
sonal representatives,  makes  it  personal 
and  not  real  estate,  from  the  delivery  of 
the  deed,  and  is  equivalent  to  a  gift  of  the 
expectancy  of  his  heir-at-law  to  his  per- 
sonal estate.  lb. 

11.  The  principle  is  the  same  in  the  case 
of  a  deed  as  in  tne  case  of  a  will ;  but  in 
the  former  case  the  conversion  takes  place 
in  the  lifetime  of  the  party  making  it, — ^in 
the  latter,  not  until  his  death, — and  the 
rights  of  the  real  and  personal  represen- 
tatives in  each  case  are  governed  by  the 
simple  effect  of  the  instrument.  lb. 

12.  The  onus  ofproving  the  reconversion 
is  on  the  plaintiff,  who  claims  under  the 
heir-at-law  of  the  author  of  the  deed.    lb. 

13.  Where  a  testator  by  his  will  gave 
his  estate,  including  copyhold  of  inheri- 
tance, leaseholds,  merchandise,  money  in 
the  funds,  and  cash,  to  his  children  and 
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grandchildren,  in  twenty  aliquot  shaies, 
and  directed  some  of  such  shares  to  be  in- 
vested in  the  government  fimds  for  the  in- 
fant legatees,  and  reouested  his  executon 
on  his  death  to  get  his  property  together 
and  divide  it,  it  was  held,  that  the  will 
must  be  ttJcen  to  direct  a  sale  and  conver- 
sion of  the  copyhold  estate.  Mowtry.  On, 

viL475 

14.  The  testator  gave  his  real  and  per- 
sonal estate  to  trustees  upon  trust  to  apply 
the  rents,  issues,  and  proceeds  for  the  be- 
nefit of  his  two  daughters,  with  a  direction, 
on  the  youngest  attaining  twenty-one,  to 
divide  the  whole  into  two  equal  moieties, 
of  which  the  testator  gave  one  moiety  to 
his  two  daughters  equally,  and  directed 
the  other  to  be  placed  out  upon  Govera- 
ment  or  real  securities,  and  tne  dividends 
and  interest  thereof  to  be  paid  to  the 
daughters  for  their  lives,  and  upon  their 
deatn,  the  said  monies  and  effects  to  be 
divided  amongst  their  children: — Hdd, 
that  there  was  no  conversion,  by  the  will, 
of  the  moiety  of  the  real  estate  devised  to 
the  daughters  on  the  youngest  attainiog 
twenty-one.     Comick  v.  Pearce,     vii.  477 

15.  By  a  marriage  settlement  fipeehold 
estate  and  some  personal  estate  were  con- 
veyed and  assigned  to  trustees,  upon  trust, 
on  the  request  of  the  husband  and  wife, 
during  their  joint  lives;  and,  after  the 
death  of  either,  upon  the  request  of  the 
survivor,  to  sell  the  estate,  and  to  stand 
seised  and  possessed  of  the  estate  until 
sold,  and  of  the  purchase-money,  in  case 
the  same  should  be  sold,  upon  trust  for 
the  husband  for  his  life  ;  and,  after  his  de- 
cease, upon  trust  for  the  wife  for  her  life ; 
and  after  the  death  of  the  survivor  of  them 
to  convey  the  estate,  unless  sold,  and  as- 
sign the  personal  estate,  unto  the  children 
and  grandchildren  of  the  marriage,  born  in 
the  metime  of  the  husband  and  wife,  as 
they  or  the  survivor  should  appoint ;  and, 
in  default  of  appointment,  unto  and  amongst 
the  children  of  the  marriage,  equally.  The 
estate  was  taken  hj  the  Corporation  of 
London  under  the  London  Bnd^  Act  (4 
Geo.  4,  c.  60),  and  the  price  having  been 
fixed  by  a  jury,  the  purchase-money  was 
paid  into  Court  under  the  Act, — ^the  trus- 
tees of  the  settlement  not  making  out  a 
satisfactory  title  i—Held,  that,  in  the  ab- 
sence of  any  conveyance  by  the  trustees, 
the  sale  must  be  deemed  to  have  been 
effected  under  the  Act  of  Parliament  only ; 
and,  therefore,  that  the  purchase-money 
was  impressed  with  the  cnaracter  of  real 
estate  under  the  36th  section  of  the  London 
Bridge  Act.  In  re  Taylor's  SettUment,bL  696 

16.  That,  if  there  had  been  any  conver- 
sion, it  must  have  been  by  the  conjoint 
operation  of  the  articles  and  settlement 
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and  <Kf  ike  Act  of  Pariianient;  but  that  the 
settlement  and  Act  of  Parliament  could 
not  in  this  case  have  any  conjoint  opera- 
tioiL  lb. 

17.  That  the  estate  having  been  real 
iHien  settled,  it  was  not  meant  by  the  set- 
dement  that  it  should  become  personal, 
mdess  the  hnsbsnd  and  wife,  or  the  sur- 
vivor, requested  it  to  be  sold.  lb. 

18.  That  the  words  of  request  should 
not  be  construed  as  merely  intended  to 
enforce  on  the  trustees  the  obligation  of 
sale,  but  as  inserted  for  the  purpose  either 
of  enforcing  obliffation  or  givmg  discretion, 
as  the  context  of  the  instrument  might  re- 
^nire.  lb. 

19.  That  the  payment  of  money  into 
Court,  owing  to  an  objection  to  the  title, 
and  the  application  of  the  trustees  and 
tenants  for  life  for  the  dividends,  did  not 
tend  to  connect  the  sale  with  the  trust,  but 
led  to  a  contrary  conclusion,  inasmuch  as 
the  City  of  London,  having  the  power  to 
require  a  perfect  title  un^er  their  Act, 
would  not  be  likely  to  prefer  an  imperfect 
one  under  the  trust.  lb. 

20.  That  there  could  be  no  sale  pursuant 
to  the  trust  without  a  conveyance  of  the 
estate  by  the  trustees,  and  the  payment  of 
the  purchase-money  to  them ;  and  if,  after 
the  fixing  of  the  pnce  by  a  jury,  there  had 
been  a  conveyance  by  the  trustees,  at  the 
request  of  the  tenant  for  life,  the  Court 
would  have  held  the  sale  to  have  been 
under  the  trust : — Semble.  lb. 

21.  Devise  and  bequest  of  freehold, 
copyhold,  and  leasehold  estate,  upon  trust 
for  sale,  with  a  direction  that  the  proceeds, 
ftfter  payment  of  all  costs,  charges,  and 
expenses  attending  the  same,  shall  be  con- 
sidered, to  all  intents  and  purposes,  as 
part  of  the  testator's  personal  estate  ;  and 
a  gift  of  the  residue  of  his  money,  London 
Assurance  stock,  securities  for  money,  &c., 
to  the  Londmi  Hospital,  for  the  purposes  of 
the  charity : — HeUi^  that  the  real  and  per- 
sonal estate  were  thrown  into  one  mass ; 
uid  that  the  charge  of  debts,  legacies,  and 
costs  were  to  be  apportioned  between  the 
real  and  personal  estate  pro  rat&.  Robinson 
V.  The  Chvemors  of  the  London  Hospital^ 

X.  19 
22.  A  direction  that  the  proceeds  of  the 
real  and  leasehold  estate  should  be  con- 
sidered as  part  of  the  personal  estate,  does 
not  take  away  the  right  of  the  heir  ;  nor 
does  the  addition  to  that  direction,  that  the 
real  estate  shall  be  taken  to  be  personal 
estate  **  to  all  intents  and  purposes,'*  take 
away  that  right.  lb. 

28.  After  the  testator,  who  was  a  shop- 
keeper, had  made  a  will,  bequeathing  his 
leasehold  house  and  shop  and  the  stock  in 
trade  therein  to  his  wife  (subject  to  certain 
447 


trusts,  which  fluled),  and  ^ving  his  re- 
siduary estate  in  another  manner,  he  be- 
came insane.  No  commission  of  lunacy 
was  taken  out ;  but  his  wife,  not  being  dis- 
posed or  competent  to  carry  on  the  trade, 
joined  with  the  persons  whom  he  had 
named  executors,  and  also  with  the  resi- 
duary legatees,  in  an  agreement  for  the 
sale  of  the  leasehold  premises  and  stock  in 
trade  therein  for  a  gross  sum,  to  be  paid 
by  instalments.  After  this  agreement  was 
made,  and  possession  of  the  property  de- 
livered to  the  purchaser,  the  testator  died. 
Hie  Court,  in  an  administration  suit,  ap- 
proved of  the  agreement  as  beneficial  to 
the  estate,  and  directed  it  to  be  carried 
into  efiTect: — Held,  that,  notwithstanding 
the  agreement  for  sale,  and  the  transfer  of 
the  possession  of  the  property  specifically 
bequeathed,  none  of  the  parties  having  any 
lawful  authority  to  effect  such  a  sale,  botn 
the  leasehold  estate  and  the  stock  in  trade 
must  be  taken  as  unconverted  at  the  death 
of  the  testator,  and  passed  to  the  specific 
legatee.     Taylor  v.  Taylor,  x.  476 

CONVERSION  OF  LOAN  NOTES 
INTO  SHARES. 

See  Joint  Stock  Company. 


COPIES. 
See  Piracy. 

CO-PLAINTIFFS. 

See  Dismissal. 

If  several  co-plaintiffs  allege  by  their 
bill  that  they  are  jointly,  or  in  some  ioint 
character,  entitled  to  the  subject  of  the 
suit,  and  one  or  more  of  them  would  be  so 
entitled,  if,  in  this  respect,  the  others  or 
other  of  them  were  not  (no  issue  being 
joined  on  the  question  of  the  title,  if  any, 
being  joint),  it  is  not  necessary  for  the 
plaintiffs,  as  between  themselves,  to  prove 
in  the  cause,  as  against  the  defendant,  that 
their  right,  if  any,  is  a  joint  right.  Blair 
V.  Bromley,  654 

COPY  OF  BILL. 
See  Appearance — Partis8. 

1.  Verification  of  the  copy  of  the  bill  to 
be  served  under  the  24th  Order  of  August, 
1841.     Pen/old  V.  Bouch,  ii.  167 

2.  Verification  of  the  copy  of  the  bill, 
served  under  the  24th  Order  of  August, 
1841.     Coleman  v.  Rackham,  ii.  364 

3.  It  is  not  sufi&cient  that  the  copy  of 
the  bill  served  under  the  24th  Order  has 
been  examined  with  the  office  copy,  un- 
less the  office  copy  be  proved  to  have 
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been   ezammed    with   the  engrossment. 
S,  a,  184 

4.  It  is  sufficient  to  state  that  the  copy 
of  the  bill  served  under  the  24th  Order  of 
August,  1841,  is  a  true  copy;  and  not 
necessary  to  show  (as  in  Pen/old  v.  BoucK) 
the  manner  of  examination.  Broughton  v. 
Broughton,  iii.  335 

5.  Order  for  leave  to  enter  the  service 
of  a  copy  of  the  bill  under  the  24th  Order 
of  August,  1841,  on  the  statement  at  the 
bar,  that  the  draft,  as  settled  by  counsel, 
contained  no  prayer  for  account,  payment, 
conveyance,  or  other  direct  relief  against 
the  defendant,  without  reauiring  an  affi- 
davit of  that  fact,  or  explanation  of  the 
nature  of  the  suit.    Hudson  v.  Dungworthy 

lii.  508 

6.  Bill  by  one  child,  entitled  with  the 
other  children  to  the  residue  of  real  and 
personal  estate,  against  the  widow  and 
eldest  son  of  the  testator,  who  were  the 
trustees  and  executor,  for  the  execution  of 
the  trusts  of  the  will,  and  administration 
of  the  estate,  and  praying  a  receiver.  The 
widow  claimed  a  life  estate  adversely  to 
the  children: — Held^  that  the  residuary 
legatees,  who  were  defendants  (other  than 
the  executor),  were  properly  served  with  a 
copy  of  the  bill,  under  the  23rd  Order  of 
August,  1841.    Davis  v.  Davis,       iv.  389 

7.  In  a  suit  by  some  of  the  members  of 
a  class  claiming  to  be  entitled  under  a  con- 
ditional limitation  by  devise  in  favour  of 
such  class,  against  parties  who  claimed 
under  a  recovery  su^red  of  the  estate  by 
the  first  taker  under  the  same  devise,  the 
other  members  of  the  class  in  the  same  in- 
terest as  the  plaintiffs,  who  decline  to 
become  co-plaintiffs,  may  be  served  vrith 
the  copy  of  the  bill,  under  the  29th  Order 
of  August,  1841 ;  and  if  they  are  required 
to  appear  and  answer,  their  costs  must  be 
paid  by  the  plaintiffs.    Abram  v.   Ward, 
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iSfeEscHBAT — Insolvent  Debtor — ^Mar- 
shalling— Receiver — Statutk8,Con- 
STRUCTION  OF,  3  gr  4  Will.  4,  c.  104. 

1.  The  Court  might  enforce  the  specific 
performance  of  an  agreement  between 
joint- tenants  of  a  copyhold  estate  to  divide 
the  land  and  hold  the  respective  parts  in 
severalty,  and  decree  the  parties  to  make 
mutual  surrenders  for  that  purpose ;  al- 
though, before  the  stat.  4  &  5  Will.  4,  c. 
35,  the  Court  had  not  jurisdiction,  in  a 
mere  suit  for  partition,  to  decree  the  par- 
tition of  copyholds.     Bolton  v.  Ward, 

iv.  530 

2.  Devise  of  a  copyhold  estate  to  three 
trustees,  upon  trust  to  permit  A.  to  occupy 
the  same,  or  receive  the  rents  and  prohts 
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thereof  for  his  life ;  and  after  the  death  of 
A.,  upon  trust  to  selltiie  estate,  and  divide 
the  proceeds  amongst  the  children  of  A.; 
and  gift  of  the  testator's  residuary  estate 
to  the  trustees  upon  other  trusts,  but 
charged  with  debts  and  '*  the  costs  and 
charges  of  proving  and  executing'^  the 
will : — Held,  that  the  fines  payable  on  the 
admission  of  the  devisees  in  trust  to  the 
copyhold  estate,  were  not  part  of  the  costs 
and  charges  of  executing  the  will  to  be 
borne  by  the  residuary  estate,  but  that 
such  expenses  of  admission  were  a  charge 
upon  the  copyhold  estate  so  devised.  Cole 
V  Jealous,  v.  61 

3.  Suit  by  a  lord  against  a  tenant  of 
lands  within  the  manor,  to  restrain  the  de- 
fendant from  taking  stone  from  lands  in 
his  occupation.  The  defendant  by  his  an- 
swer alleged  that  it  was,  and  had  been,  a 
conmion  practice  in  the  manor  to  remove 
the  stone  which  laid  immediately  under 
the  surface,  for  the  benefit  of  cultivation. 
At  the  hearing,  the  Court  made  a  decree 
for  a  perpetual  injunction,  the  defendant 
declining  to  try  his  right  to  take  the  stone 
in  an  action  at  law,  to  be  brought  against 
him  by  the  plaintiflf.     Cuddon  v.  Morletj, 

vii.  2U2 

4.  Form  of  order  appointing  a  new  trus- 
tee of  a  copyhold  estate,  and  appointing  a 
person  to  complete  the  assurance  of  the 
estate  to  such  new  trustee.  In  re  Hey's 
WiU,  and  of  the  Trustee  Act,  1850,    ix.  221 

5.  Devise  of  a  copyhold  to  such  uses  as 
A.  and  B.,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  the  survivor, 
or  the  trustees  or  trustee  of  the  will  for 
the  time  heins,  should  by  deed  appoint ; 
and,  subject  thereto,  to  the  use  of  A.  and 
B.,  their  heirs  and  assigns  for  ever,  with  a 
direction  to  sell  and  stand  possessed  of  the 
proceeds  upon  certain  trusts.  After  the 
death  of  the  testator,  A.  and  B.  sold  the 
copyhold  estate,  in  pursuance  of  the  trusts. 
The  lord  of  the  manor  required  that  A  and 
B.,  the  devisees,  should  be  admitted  before 
the  admission  of  the  purchaser.  On  the 
bill  by  A.  and  B.,  the  vendors,  against  the 
purchaser,  to  compel  a  specific  perform- 
ance of  the  contract,  the  Court  held,  that 
the  copyhold  tenant  might  direct  the  lord 
to  admit  into  the  tenancy  either  such  per- 
son as  A.  should  nominate,  or  A.  himself; 
that  it  was  the  exercise  of  the  right  of  the 
tenant  to  nominate  alternately  in  fiivour  of 
A.  or  the  nominee  of  A.,  and  not  a  double 
exercise  of  his  right  to  nominate — first,  m 
favour  of  A.,  and  then  in  favour  of  the 
nominee  of  A. ;  and  that  the  purchaser 
was  botmd  specifically  to  perform  the  con- 
tract.    Glass  V.  Richardson,  ix.  698 

6.  The  separate  examination  of  a  mar- 
ried woman  held  to  be  well  taken  for  the 
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ptlrpoae  of  aliening  her  copyhold  estate 
by  a  deputy  steward,  who  was  a  minor. 
Eddleston  v.  ColUns^  x.  99 

7.  The  steward  of  a  manor,  although  a 
minor,  ma^  execute  the  office,  if  he  have 
sufficient  d^retlon.  lb. 

8.  The  duty  of  taking  the  examination 
of  a  married  woman  on  the  conveyance  of 
her  estate  is  not  a  judicial  duty. — Semble, 

lb. 

COPYHOLDER. 

See  Covenant. 


COPYRIGHT. 

See  Piracy. 

1.  Where  the  plaintiff  had  contracted  to 
correct  and  complete  from  materials  to  be 
furnished  by  the  defendant,  a  book  which 
the  defendant  expressed  his  intention  to 
write,  and  agreed  also  to  supply  the  legal 
information  co)mected  with  tne  subject,  for 
which  the  plaintiff  was  to  be  paid  a  certain 
remuneration,  according  to  the  number  of 
pages  the  worl^  might  contain ;  the  Court 
relused  an  injunction  to  restrain  the  de^ 
fendant  from  printing,  publishing,  or  sell- 
ing the  legal  part  of  the  work  (which  the 
plaintiff  had  contributed)  with  any  material 
alteration  or  omission  ;  and  also  refused  an 
injunction  to  restrain  the  defendant  from 
printing,  publishing,  or  selling  the  work, 
uutil  he  had  paid  the  plaintiff  the  sum 
agreed  upon  for  his  assistance  and  contri- 
bution ;  for  such  payment  may  be  enforced 
at  law,  and  the  title  to  it  is  not  a  ground 
for  the  interposition  of  a  Court  of  equity. 
Cox  V.  Cox,  XI.  118 

2.  Semble,  unless  there  be  a  special  con- 
tract, either  express  or  implied,  reserving 
to  the  author  a  qualified  copyright,  the 
purchaser  of  a  manuscript  is  at  hberty  to 
alter  and  deal  with  it  as  he  thinks  proper.  lb. 


CORPORATION. 

See  Appendix,  vol.  x,  p.  v— Joint-Stock 
Company — Jurispiction  —Legacy — 
Penalties  —  Pleading  —  Specific 
Pebfobmance. 

1.  Some  forms  prescribed  for  the  govern- 
ment of  a  corporation  may  be  imperative, 
and  others  directory  only.  Foss  v.  Ear' 
boUU,  ii.  495 

2.  Where  the  charter  of  a  Corporation 
has  been  granted  with  certain  terms  or 
provisions,  and  the  charter  is  subsisting 
and  unimpeached,  notwithstanding  it  might 
be  open  to  the  Attorney-General  or  the 
Crown  to  take  proceedings  for  setting  it 
aside,  the  Court  will  still  deal  with  the 
Corporation  as  having  all  the  rights  and 

449 


powers  of  an  existing  body.  Sobinson  v. 
Governors  of  the  Lon<hn  Hospital,  x.  24 
8.  Construction  of  the  charter  of  the 
London  Hospital,  distinguishing  the  powers 
of  donors  to  give,  and  the  powers  of  the 
hospital  to  take.  lb. 

CORPUS, 
iSise  Charge. 


COSTS. 

See  Administration  —  Administration 
Scrr— Amendment — Appendix,  vol.  x, 
m).  iii,  X,  xi,  xliii,  xliv— Contempt — 
CfoPYOF  Bill — Covenant—Creditors' 
Surr — Decree — Demurrer — Dismis- 
sal of  Bill— Dower — Execxjtor — 
FoRBfA  Pauperis — General  Orders, 
1796,  April  23 ;  1846,  May,  r.  CXXII— 
Injunction  —  Interpleader  —  Judg- 
ment Creditor  —  Jurisdiction  — 
Mortgagor  and  Mortgagee — Motion 
— Next  Friend — Order— Outlawry 
— Parties  — Plaintiff  — Remoteness 
— Sequestration  —  Service — Solici- 
tor— Solicitor  and  Client — Stay  of 
Proceedings — Specific  Performance 
— Statutes,  Construction  of,  8  ^  9 
Vict.  c.  18 — Trustee  and  Cestui  qub 
Trust — ^Vendor  and  Purchaser. 

1.  The  Court  will  not,  at  the  hearing  of 
the  cause,  without  a  special  application, 
order  the  plamtiff  to  pay  the  additional 
costs  occasioned  hy  a  case  made  and  alle- 
gations inserted  in  the  original  bill,  which 
was  struck  out  and  abandoned  by  amend- 
ment.    Mounsey  v.  Bumham,  i.  22 

2.  The  most  convenient  time  for  appli- 
cations in  respect  of  such  costs,  is  imme- 
diately upon  tne  cause  of  complaint  aris- 
ing; and  the  amount  of  the  costs  com- 
plained of  is  material  in  reference  to  the 
propriety  of  the  application.  lb. 

3.  A.  insisted  hy  his  answer,  that  JS., 
a  claimant  of  the  property  in  question, 
should  be  a  partv;  B.  on  being  made  a 
party  stated  by  his  answer  that  he  had 
given  notice  of  disclaimer  to  A.  before  the 
suit  began,  but  did  not  enter  into  evidence : 
the  Court  cannot  determine  the  (question 
of  costs  on  the  answers,  but  may  direct  an 
in<^uiry  to  ascertain  when  the  notice  of  dis- 
claimer was  given.    Perhim  v.  Bradley, 

i.  219 

4.  The  Attorney-General  on  behalf  of 
the  Crown— defendant  in  a  suit,  claiming 
an  interest  in  the  goods  of  a  felon  convict, 
the  subject  of  the  suit,  against  purchasers 
for  value,  and  failing  in  that  claim,  is  not 
entitled  to  his  costs  out  of  the  fund  as  a 
matter  of  course.  lb. 


6.  The  proviflional  assignee  of  the  InBd- 
Tent  Court,  made  a  defendant  in  a  cause 
in  respect  of  his  interest  in  the  property  of 
an  insdlrent  debtor  assi^ed  under  the 
statute,  is  in  the  same  situation  with  re- 
spect to  costs  as  the  insolvent  debtor  him- 
self would  have  been ;  and  therefore,  on  a 
bill  of  foreclosure,  the  mortgagor  heina  an 
insolvent  debtor,  and  the  equity  of  re- 
demption vested  in  the  provisional  assignee, 
the  provisional  assignee  is  not  entitled  to 
his  costs  from  the  plaintiff.  Appleby  v. 
Duke,  i.  303 

6.  The  official  assignee  and  the  creditors' 
assi^ee  of  a  bankrupt,  who  are  necessary 
parties  to  a  suit  for  foreclosure  in  respect 
of  their  interest  in  the  equity  of  redemp- 
tion of  premises  of  which  the  bankrupt  was 
the  mortgagor,  and  which  are  an  insuffi- 
cient security  for  the  amount  of  the  mort- 
gages thereon,  are  not  entitled  to  their 
costs  of  the  suit  from  the  plaintiff.  Cash 
T.  Belcher,  i.  310 

7.  In  a  creditors*  suit,  the  assignees  of  a 
bankrupt,  who  is  a  defaulting  executor  of 
the  deceased  debtor,  are  not  entitled  to 
their  costs  of  the  suit  out  of  the  testator's 
estate ;  but  if  the  plaintiff  sought  to  charge 
the  assignees  witn  the  receipt  of  specific 
parts  of  the  testator's  estate,  and  iaited  to 
do  so,  the  assignees  might  be  entitled  to 
costs.     Massey  v.  Moss,  i.  319 

8.  The  plaintiff,  in  interpleader,  must 
bear  the  costs  of  any  proceecungs  which  he 
may  take  in  the  suit  that  are  productive  of 
needless  eiroense;  and,  therefore,  where 
the  plaintiff  filed  unnecessary  affidavits, 
and  entered  into  evidence  in  tlie  cause,  and 
obtained  a  second  injunction  ex  parte  to 
restrain  proceedings  at  law,  when  no  such 

Sroceedings  were  threatened,  he  was  or- 
ered  to  pay  the  costs  thereby  incurred. 
Crawford  v.  Fisher,  i.  436 

9.  Under  a  direction  by  will  to  accumu- 
late and  lay  out  a  certain  sum  of  money  in 
the  purchase  of  land  to  be  settled  to  uses 
thereby  declared,  the  costs  of  the  invest- 
ment are  to  be  paid  out  of  the  particular 
sum  directed  to  be  invested.  Gwyther  v. 
AUen,  i.  505 

10.  A  part;^  to  a  cause,  for  whose  benefit, 
in  common  with  others,  the  cause  has  been 
prosecuted,  cannot  avail  himself  of  the  be- 
nefit resulting  from  the  suit,  discharged  of 
the  expenses  of  it,  although  he  might  have 
been  made  a  party  without  his  authority. 
UaU  V.  Laver,  i.  571 

11.  The  employment  of  a  solicitor  in 
business  relating  to  a  trust  estate,  by  the 
authority  of  the  trustee,  or  of  some  of 
several  cestui  que  trusts,  gives  the  solicitor 
no  lien  or  charge  upon  the  trust  estate,  or 
upon  the  shares  of  the  other  cestui  que 
trusts.  lb. 
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12.  The  lien  of  the  sohdtor  upon  s  (bod 
recovered  in  a  suit  which  he  has  con- 
ducted, is  confined  to  the  costs  of  that 
particular  suit ;  and,  therefore,  semhU^  a 
solicitor  who,  in  relation  to  the  same  es- 
tate,  in  which  the  same  parties  are  inter- 
ested, has  brought  an  ejectment,  and  a  suit 
in  equity,  has  no  lien  upon  the  fimd  reco- 
vered in  the  suit  for  his  costs  of  the  eject- 
ment, lb. 

13.  It  being  admitted  by  the  defendants 
in  a  suit  against  executors  and  parties 
charged  with  misapplying  the  trust  pro- 
perty, that  an  account  nad  been  settled 
between  the  residuary  legatee,  the  ex- 
ecutor, and  the  other  defendant,  upon  an 
erroneous  footing,  by  which  the  other  de- 
fendant was  benefited  and  the  residuary 
legatee  was  {prejudiced,  the  Court,  on  dis- 
missing the  bill  of  the  residuary  legatee, 
on  the  ground  that  he  had  no  title  to  the 
relief  prayed,  did  so  without  coats.  Port- 
lock  V.  Gardner,  i.  594 

14.  Where  a  plea  to  the  bill  is  filed,  and 
the  plea  is  overruled,  with  liberty  to 
amend,  and  the  amended  plea  is  put  in 
and  allowed,  the  defendant  is  not  entitled 
to  the  costs  of  correcting  his  own  nuatake. 
but  is  entitled  to  the  costs  which  he  would 
have  had  if  the  plea  which  was  aDowed 
had  been  the  plea  which  was  firat  filed. 
Clayton  v.  Meadows,  ii;  2ii 

15.  Under  a  general  order  of  taxation, 
the  Master  will,  without  any  special  direc- 
tion, exercise  a  discretion  as  to  taxing  the 
costs  of  informal  proceedings,  i^- 

16.  On  proof  of  some  specific  errors  and 
overcharges  in  an  accoimt  and  bill  of  costs, 
inquiries  were  directed  with  respect  to  an 
account  made  up — and  the  balance  of 
which  was  secured  by  a  mortgage  made 
thirteen  years  before  the  bill  was  filed. 
Edwards  v.  Meyrick,  »•  ^J 

17.  In  an  administration  or  creditors' 
suit  against  an  executor  becoming  bank- 
rupt or  insolvent,  and  who  is,  at  the  same 
time,  indebted  to  the  estate  oi  his  testator, 
the  costs  of  the  executor  incurred  before 
his  bankruptcy  or  insolvency  will  be  set 
off  against  his  debt ;  and  the  costs  of  the 
same  executor  incurred  in  the  proper  wr- 
formance  of  the  duties  of  his  trust,  after 
his  bankruptcy  or  insolvency,  will  be 
allowed  out  of  the  estate.   SamuilT.J<»^;^ 

iL«6 

18.  Separation  of  the  costs  occasioned 
by  a  defence,  founded  on  a  statement  of 
fact,  disproved  by  the  evidence.  Bev^  ^• 
Cooper,  ii.  f^ 

19.  Notwithstandmganorderonfiirtber 

directions  in  a  creditors'  suit,  that  the  certs 
of  all  parties  should  he  taxed  as  between 
solicitor  and  client,  and  paid  out  of  s  f^ 
in  Court,— the  ftmd  proving  insuffioent  to 


COSTS. 


pay  all  the  eo8ts,--the  Court  ordered  the 
costs  of  the  executors  to  be  paid  in  the 
first  place.     Gatmt  ▼.  Tajflor^  ii.  413 

20.  Where  a  defendant,  having  rendered 
himself  liable  to  be  sued,  and  being  sued, 
offers  to  submit  to  all  the  relief  to  which 
the  plaintiff  is  entitled,  the  Court  will  not 
give  the  plaintiff  his  costs  of  the  subse- 
quent prosecution  of  the  suit.  CoWum  v. 
Smms^  ii.  543 

21.  A  plaintiff,  who  is  entitled  to  have 
an  account  taken  of  profits  unlawiully 
made  by  the  defendant,  is  not  bound  to 
accept  the  statement  of  the  account  on 
affidavit  instead  of  by  answer,  but  may 
call  for  an  answer  nrom  the  defendant, 
without  therefore  disentitling  himself  to 
the  costs  m  respect  of  the  answer,  although 
he  afterwards  waives  the  account.  lb, 

22.  The  Act  which  enabled  a  company 
to  purchase  and  ta^e  land  for  making  a 
railway  provided  that  the  costs  of  the 
**  contracts,  sales,  and  conveyances"  should 
be  borne  by  the  purchasers : — Held^  that 
the  vendors  were,  under  these  words,  en- 
titled to  be  reimbursed  the  costs  of  making 
oat  their  title  to  the  land  purchased  by 
the  company.  Ex  parte  Feoffees  of  Addies^ 
Charity,  In  re  London  and  Ureemvich  Rail' 
vay  Company^  iii.  22 

23.  Under  the  Act  enabling  the  Cor- 
poration of  Trinity  House  to  purchase 
property,  and  in  certain  cases  to  pay  the 
pnrchase-money  into  Court,  to  be  laid  out 
in  stock  for  the  benefit  of  tne  parties  en- 
titled, providing  that  the  *^  costs  of  the 
investment  of  uie  purdhase-money"  shall 
be  paid  by  the  Corporation,  the  broker^s 
commission  on  the  purchase  of  stock  is  a 
part  of  the  costs  of  mvestment  to  be  borne 
by  the  Corporation.  /»  re  6  ^  7  WiU,  4, 
Ex  parte  tke  Corporation  of  Trinity  House, 

iii.  95 

24.  The  Attorney- General  appearing  in 
rapport  of  a  bill  for  a  legacy,— the  bill 
bemg  dismissed, — held  not  entitled  to 
costs.    Gloucester  {Mayor^  S(v.)  v.  Wood, 

iu.  149 

25.  Costs  given  to  the  Bank  of  England 
out  of  a  trust  fund  of  Government  stock,  in 
the  suit  of  the  cestui  que  trusts  for  the 
tpplieation  of  the  fund  according  to  their 
interests  although  the  decree  was  made 
igainst  the  Bank,— the  Bank  having  acted 
upon  a  doubtful  construction  of  a  late  Act 
of  Parliament,  before  that  construction 
had  been  settled  by  any  judicial  determina- 
tiwL    BristedY.  Wiiiinsy  iii.  285 

26.  Cases  in  which  costs  may  be  given 
to  a  plaintiff,  out  of  an  estate,  notwith- 
>tandmg  the  dismissal  of  the  bill.  Westcott 
T.  Cum/ord,  iiL  274 

^.  A  relation  of  the  parties  entitled  to 
the  residne  of  the  estate  (if  any)  obtained 
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an  order  for  opening  biddings,  but  did  not 
become  the  purcha^r  of  the  property  on 
the  re-sale.  The  property  was  sold  at  an 
advance  b^ond  the  first  price  added  to  the 
deposit,  m  the  special  circumstances  of 
the  case,  the  Court  allowed  the  person  who 
opened  the  biddings  his  costs.  Chapman 
V.  Fowler,  iii.  577 

28.  The  stot.  1  &  2  Yict.  c.  110,  ss.  16, 
18,  does  not  deprive  a  solicitor,  who  has 
attached  his  client  for  non-payment  of 
costs^  of  his  lien  upon  the  Amd  which  the 
solicitor  has  recovered.    Lloyd  v.  Mason, 

iv.  132 

29.  An  attachment  of  the  client  for  the 
non-payment  of  costs  is  not  a  waiver  of  the 
lien  of  the  solicitor  on  the  fund  which  he 
has  recovered  in  the  suit  in  which  the  costs 
were  incurred.  lb. 

30.  Costs  to  be  paid  to  a  party,  ordered, 
after  his  bankruptcy,  to  be  set  off  against 
costs  ordered  to  be  paid  hy  the  same  party 
before  his  bankruptcy.    Lee  v.  Pain, 

iv.  255 

31.  Where,  on  the  same  motion  by 
which  the  purchaser  asks  to  pay  his  pur- 
chase-mone^  into  Court,  and  be  let  into 
possession,  it  is  also  asked  that  one  pur- 
chaser may  be  substituted  for  anotner, 
upon  the  affidavit  of  no  underhand  bargain, 
no  additional  costs  are  incurred  by  the 
parties  to  the  cause,  and  costs  are  not  or^ 
dered  to  be  paid  by  the  purchaser.  Chris^ 
tian  V.  Chambers,  iv.  307 

32.  The  47th  Order  of  August,  1841, 
giving  costs  to  creditors  who  prove  their 
debts  before  the  Master,  does  not  affect 
the  costs  to  which  the  plaintiffs  in  the 
cause  are  entitled.     Flintoff  v.  Haynes, 

iv.  309 
83.  Costs  given  to  the  plaintiff,  not- 
withstanding the  bill,  raising  a  question 
on  the  construction  of  a  will,  was  dismissed* 
Cooper  V.  Pitcher,  iv.  485 

34.  Costs  given  to  the  plaintiff  out  ol 
the  fund  in  question,  directed  to  be  set  off 
against  payments  out  of  such  fund  erro- 
neously made  by  the  trustees  to  the  use  of 
the  phuntiff.  Jb. 

85.  Trustees  and  their  cestuis  que  trust, 
and  next  of  kin  in  the  same  interest, 
severing  in  their  defences,  entitled  only  to 
one  set  of  costs,  although  stated,  (at  the 
bar,  but  not  by  the  answers)  to  reside  in 
parts  of  the  country  remote  from  each 
other.    Farr  v.  Sheriffs;  Dykes  v.  Farr^ 

iv.  528 

36.  Costs  of  a  motion  may  be  given, 
although  the  notice  of  motion  does  not  ask 
that  the  order  may  be  made  vrith  costs. 
Powell  V.  CockereU,  iv.  572 

37.  A  defendant  against  whom  the  bill 
has  been  dismissed  with  costs,  to  be  paid 
by  the  plaintiff,  and  received  by  the  plain« 


the  cause,  is  not  bound  to  serve  the  parties 
interested  in  the  estate  with  a  warrant  to 
attend  the  taxation,  but  may  proceed  with 
the  taxation,  serving  the  plaintiff  onlj  with 
the  warrant.  Lander  v.  IngersoU^  vi.  73 
88.  A  plaintiff,  suing  in  formft  pauperis, 
brought  his  bill  to  redeem  two  estates,  but 
was  Jield  to  be  entitled  to  redeem  one 
estate  onl^,  and  the  mortgagee  was  allowed 
to  add  his  costs  of  the  suit,  in  respect  of 
both  estates,  to  the  principal  and  interest 
due  to  him  on  the  security  of  the  redeem- 
able estate.  Batchelor  v.  Mtddletorij    vi.  86 

39.  A  defendant,  whose  motion  to  dis- 
miss was  answered  by  a  replication,  refusing 
to  accept  costs  for  preparing  and  serving 
the  notice,  and  proceeding  with  his  motion, 
— ^it  was  refused  with  costs,  minus  20s. 
Wright  v.  Angle,  vi.  109 

40.  The  costs  of  exceptions  to  the  an- 
swer of  a  defendant  to  a  bill  of  discovery, 
which  the  Master,  under  the  19th  Order 
of  December,  1833,  has  certified  ought  to 
be  borne  by  tlie  defendant,  are  not  within 
the  28th  Order  of  April,  1828,  or  the  124th 
Order  of  Majr,  1846 ;  but  the  Court  will, 
upon  application  (ex  parte),  order  such 
costs  to  be  taxed  and  deducted  from  the 
costs  of  the  suit  payable  to  the  defendant. 
Hughes  v.  Clerk,  vi.  196 

41.  Motion  by  the  executor  of  a  de- 
fendant, as  against  whom  a  bill  was  dis- 
missed with  costs,  since  the  stat.  1  &  2 
Vict.  c.  110,  the  defendant  having  died 
before  taxation  of  his  costs,  that  the  Master 
might  proceed  with  such  taxation, — ^the 
suit  not  having  been  revived, — refused, 
with  costs.  RoSsrtson  v.  SotUhgate ;  Harmer 
V.  Souihaate,  vii.  109 

42.  Upon  a  motion  by  the  defendant  to 
dismiss  the  biU,  upon  payment  or  satisfaction 
to  the  plaintiff  of  the  debt  or  claim  made 
by  the  suit,  and  certain  costs  of  the  suit, 
the  Court  will,  in  some  circumstances,  de- 
termine the  question  of  costs  to  be  paid  b^ 
the  defendant,  as  where  such  question  is 
purely  collateral  to  the  subject  of  the  suit 
Penny  v.  Beavan,  vii.  133 

43.  The  costs  of  the  plaintiff  in  a  cre- 
ditors* suit,  in  opposing  a  motion  to  dis- 
miss for  want  of  prosecution  by  a  party 
named  executor,  who  had  renouhced  pro- 
bate and  disclaimed,  was  reflised  to  a 
creditor  whose  bill  was  dismissed,  upon 
payment  of  his  claim  by  the  acting  execu- 
tor, lb, 

44.  The  mere  offer  from  a  defendant  to 
pay  a  claim  and  costs  (without  motion), 
heid,  not  to  disentitle  the  plaintiff  to  his 
costs  of  the  subsequent  proceedings  in  the 
suit.  lb, 

45.  Costs  of  the  day  are  not  given, 
where  a  cause  is  ordered  to  stand  over  at 
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perfection  of  the  suit,  which  happened 
afler  the  cause  was  at  issue.  FmtJH  v. 
Elwin,  m  29 

46.  Costs,  where  two  estates,  those  of 
the  testator  and  the  executor,  are  admi- 
nistered in  the  same  suit.  CvlM  v. 
Cheese,  vii.  246 

47.  The  costs  of  more  than  two  counsel 
disidlowed  in  taxation  between  narty  and 
party,  notwithstanding  the  third  counsel 
was  retained  after  the  counsel  by  whom 
the  pleadings  had  been  drawn  had  been 
called  withm  the  bar.      Green  v.  Briggt, 

vii.  279 

48.  In  taxation  between  party  and  party, 
it  is  not  the  practice  to  allow  the  common 
retaining  fee  to  counsel.  1^- 

49.  Before  the  120th  Order  of  May, 
1845,  the  expense  of  attendmg  the  l^Iaster 
by  counsel  was  not  allowed  between  party 
and  party,  except  on  references  for  scan- 
dal. /*. 

50.  The  costs  incurred  in  respect  of  con- 
flicting claims  of  priority  of  lien  or  charge, 
in  a  suit  for  redemption  and  foreclosure 
by  a  puisne  mortgagee,  ordered  to  be  paid 
by  the  parties  unio  failed  in  such  claims 
respectively,  the  plaindff  adding  to  his 
mortgage  debt  Uie  costs  paid  bv  him  in 
respect  of  such  claim  as  he  had  failed  in 
establishing, — the  questions  having  arisen 
from  the  acts  or  conduct  of  the  mortgagor. 
PeUy  V.  Wathen,  vii.  372 

51.  A  trust  fund,  consisting  of  a  debt 
fh)m  the  estate  of  a  testator,  was  recoTcred 
in  a  creditors'  suit  by  the  cestuis  que  trust; 
in  which  suit  the  two  trustees  of  the  fund 
were  defendants.  The  two  trustees  (for 
reasons  which  were  not  denied  to  be  suffi- 
cient) appeared  separately;  and  one  of 
them  dying  before  the  cause  was  heard  on 
further  directions,  it  was  heid  that  he  had 
acquired  no  lien  for  his  costs  on  the  tmrt 
fund  in  Court;  and  the  petition  of  his 
personal  representative,  that  his  costs 
might  be  taxed,  and  provided  for  out  of 
the  fund,  was  refused,  with  costs.  Mali^ 
V.  Greenway,  ^  891 

52.  On  a  reference  for  an  account  of 
what  was  due  to  the  defendant  in  respect 
of  a  lien  on  deeds,  the  Master  found  the 
amount ;  and  the  plaintiff  thereupon  offered 
to  pay  it,  and  terminate  the  suit,  upon 
delivery  up  of  the  deeds,  which  offer  the 
defendant  refused  to  wscejpt.  Ihe  Court, 
on  further  directions,  refused  the  defen- 
dant the  costs  of  the  proceeding  subse- 
quent to  the  offer.     Sentance  v.  fiorier, 

^  vii.  426 

53.  It  is  not  irregular,  in  such  a  case,  to 
bring  before  the  Court,  by  motion,  at  the 
time  of  the  hearing  for  further  directions, 
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dreumstances  affecting  the  right  of  the 
parties  toasts  in  the  cause.  lb, 

54.  Where  a  legacy  has  been  severed 
from  the  general  estate,  and  becomes  the 
subject  of  a  suit,  by  the  result  of  which 
the  estate  wiU  not  be  affected,  the  costs  of 
the  suit  are  borne  by  the  fund  constituting 
the  l^acy;  but  the  appropriation  or  in- 
vestment by  the  executor  of  a  particular 
sum  to  answer  the  legacy,  where  the  ques- 
tion which  arises  upon  it  is  a  question  be- 
tween the  general  estate  and  the  legacy, 
does  not  relieve  the  general  estate  from  the 
costs  of  the  suit.  Attorney- General  v. 
Lawesy  viii.  32 

55.  A  part;^  becoming  trustee  under  a 
deed  creating  interests  Averse  to  interests 
ilready  enstinff,  may  be  liable  to  costs  in 
a  suit  instituted  to  enforce  such  pre-exist- 
mg  interests  in  the  trust  property.  Heap 
v.  Tonge^  ix.  106 

56.  The  costs  incurred  by  a  tenant  for 
life,  in  making  out  the  title  to  property 
taken  by  the  Conmiissioners  of  Woods,  &c., 
under  the  Metropolitan  Improvement  Acts, 
are  not,  upon  the  construction  of  sect.  49 
of  the  Act  3  &  4  Vict.  c.  87,  within  the 
description  of  "  expenses  of  the  purchases," 
payable  by  the  Commissioners.  In  re 
Strackan's  Estate,  and  of  the  Metropolitan 
Improvement  Acts,  ix.  185 

57.  The  Court  has  no  jurisdiction,  under 
the  MetroDolitan  Improvement  Acts,  to 
apportion  tne  costs  of  a  tenant  for  life  in 
making  out  his  title  to  property  taken  un- 
der those  Acts  between  sucn  tenant  for  life 
and  the  parties  entitled  in  remainder,  or  to 
order  payment  of  such  costs  out  of  the 
corpus  of  the  purchase  money,  which  is 
paid  into  Court,  owing  to  the  Usability  or 
incapacity  of  the  parties  entitled.  lb. 

58.  The  rule  which  allows  a  solicitor, 
bemg  also  a  trustee  and  a  party  to  a  cause, 
to  charge  full  costs,  where  he  acts  in  the 
suit  for  a  body  of  trustees,  of  which  he 
himself  is  one,  does  not  apply  to  the  case 
of  a  solicitor  being  a  trustee,  and  acting  as 
solicitor  for  himself  and  his  co-trustees  in 
the  administration  of  the  trust  estate  out 
of  Court.     Lincoln  v.  Windsor,        ix.  158 

59.  A  mortgagee,  after  filing  a  foreclosure 
bill,  unsuccessfully  moving  for  a  receiver, 
and  renderiuK  himself  liable  to  the  costs  of 
the  motion,  £ed,  and  his  executors,  with- 
out reviving  the  suit,  filed  a  new  bill  for 
foreclosure  of  the  same  estate : — Held,  that 
the  defendants,  not  by  plea  to  the  new  bill 
insisting  upon  the  former  suit,  but  claim- 
ing by  their  answers  the  benefit  of  the  ob- 
jection as  if  they  had  pleaded  it,  the  Court 
would  not  refuse  the  decree  in  the  |second 
soit,  or  stay  the  proceedings  therein  until 
the  former  costs  should  be  paid.  Long  v. 
Storie,  ix.  542 
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60.  But  the  Court,  not  approving  of  the 
course  taken  by  the  plaintiffs,  will  give 
them  no  costs  of  the  second  suit,  uiuess 
they  submit  to  pay  the  costs  to  which  the 
mortgagee  was  liable  in  the  first  suit.     lb. 

61.  A  vendor,  after  the  contract,  and 
before  the  conveyance  to  the  purchaser, 
died,  without  having  devised  the  l^al  es- 
tate in  the  premises  in  trust  to  complete 
the  purchase ;  and  a  suit  for  a  specific  per- 
formance of  the  contract  against  the  trus- 
tees and  the  infant  devisees  of  interests  in 
his  estate  bavins  become  necessary,  the 
Court  made  the  decree  without  costs,  there 
having  been  no  default  on  either  side. 
Hinder  v.  Streeten,  x-  18 


COSTS  OF  ADMITTANCE, 

See  COFYHOLD. 

COUNSEL. 
See  Costs— Discovert. 

COUNTRY  SOLICITOR. 
See  Sebtice. 

COURT  OF  BANKRUPTCY. 
See  Insolvent  Debtor. 

COURT  OF  LAW. 

A  question  of  general  law,  arising  out 
of  circumstances  which  are  likely  to  occur 
in  other  cases,  and  the  decision  of  which 
might  afiect  the  rights  of  other  persons,  is 
a  case  in  which  this  Court  may  properly 
seek  the  opinion  of  a  Court  of  law.  The 
Manchester,  Sheffield,  and  Lincolnshire  Rail- 
way Company  v.  The  Great  Northern  Rail- 
way Company,  ix.  284 

COURT  OF  REVIEW. 
See  Jurisdiction. 

COVENANT. 

See  Account— Administration— Agree- 
ment— Charge  — Forfeiture — Joint 
Stock  Company  —  Judgment  Cre* 
DrroR — Lease  —  Legacy  —  Mines  — 
Mortgage — Parties — Partnership — 
Specific  Performance  —  Statutes, 
Construction  of,  1  Will.  4,  c.  60 — 
Vendor  and  Purchaser— Voluntary 
Assignment — Voluntary  Deed. 
1.  The  testator  gave  the  residue  of  his 
estate  to  trustees,  upon  trust,  to  divide  the 
same  amongst  the  several  persons  who  were 
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his  creditors  at  the  time  he  executed  a  cer- 
tain conveyance  for  their  benefit,  their  exe- 
cutors ana  administrators ;  such  pa3anent 
and  provision  to  be  made  to  and  amongst 
such  persons  respectively,  their  respective 
executors  or  administrators,  rateably  and 
in  proportion  to  the  quantum  or  amount 
of  the  original  debt  or  debts  due  from  him 
to  such  person  or  personsTespectively :  and 
if  any  person  or  persons  claiming  under 
such  bequest  should  not  ^ve  notice  of  such 
daim  to  the  trustees  within  two  years  of 
the  testator^s  decease,  such  share  or  shares 
of  the  residue  to  go  to  certain  residuary 
legatees : — Held^  that  the  residue  was  to  he 
divided  into  parts  corresponding  in  number 
and  proportion  with  the  original  debts. 
Philips  v.  PhilipSy  iii.  281 

2.  That  the  shares  attributed  to  the  debts 
of  creditors  who  died  in  the  lifetime  of  the 
testator  did  not  lapse  by  their  death.      lb. 

3.  That  the  surviving  partners  were  the 
persons  to  receive  and  give  receipts  for  the 
share  of  the  residue  attributed  to  a  joint 
debt,  and  that  it  was  not  necessary,  before 
carrying  over  the  shares  in  this  suit,  to  in- 
quire into  the  state  of  the  accounts  as  be- 
tween the  surviving  and  the  representatives 
of  the  deceased  partners.  lb. 

4.  That  a  daim  made  by  the  representa- 
tives of  a  partner  benefidally  interested  in 
a  joint  debt  was  a  suffident  claim,  although 
such  partner  was  not  the  last  survivor  of 
the  partners  in  the  firm  to  which  the  debt 
was  owing.  lb. 

5.  That  the  share  of  the  residue  attri- 
buted to  a  debt,  in  respect  of  which  no 
claim  was  made,  bdonged  to  the  residuary 
legatees.  lo. 

6.  That  the  amount  of  the  residue,  whe- 
ther as  exceeding  or  falUng  short  of  the 
amount  of  the  unpaid  debts,  did  not  afiTect 
the  construction  of  the  will.  lb. 

7.  SembUy  that  the  trust  must  be  con- 
sidered as  proceeding  upon  a  mixed  prin- 
ciple of  bounty  and  obligation ;  and  that 
the  will  must  be  read  as,  to  some  extent, 
directing  payment  of  debts.  lb. 

8.  Qucere^  as  to  the  construction  of  such 
a  bequest,  if  the  debts  had  all  been  paid  in 
full  before  the  date  of  the  will.  lb. 

9.  A  lessor  covenanted  with  his  lessee  for 
quiet  enjoyment  of  the  demised  premises, 
and  afterwards  devised  his  real  estote,  sub- 
ject to  and  charged  with  the  payment  of  his 
debts.  After  the  death  of  the  lessor,  the 
lessee  was  evicted,  and  brought  his  action 
of  covenant  a^iinst  the  executors  of  the 
lessor,  who  pleaded  plene  administravit ; 
whereupon  the  lessee  took  out  judgment  of 
assets  quando,  &c.,  and  procured  the  da- 
mages to  be  assessed  upon  a  writ  of  inquiry. 
He  then  filed  his  biQ  against  the  devisees 
of  the  lessor,  for  satisfaction  of  the  damages 
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and  costs  out  of  the  real  estate  of  the  lessor 
devised  by  his  will : — Held,  that,  although 
damages  recovered  in  an  action  of  cove- 
nant, brought  in  respect  of  breaches  of 
covenant  happening  after  the  death  of  the 
testator,  were  not  a  debt  witlun  the  statute 
of  fraudulent  devises  (3  &  4  Will.  &  M.  c. 
14^,  yet  they  were  a  debt  payable  out  of 
the  real  estate  of  the  testator,  under  the 
charge  of  debts  thereon  created  by  his  will. 
Morse  v.  Tucker^  v.  79 

10.  That  the  devisees  were  not  bound  by 
the  action  brought,  or  the  inquiry  as  to  da- 
mans had,  agamst  the  executors,  but  were 
entitled  to  have  the  question  of  the  liability 
of  the  estate  of  the  testator  on  the  covenant 
tried  in  an  action  defended  by  the  devisees 
themselves.  lb. 

11.  The  lessee  having  recovered  damages 
upon  the  covenant  in  the  action  directed  by 
the  Court,  to  which  the  devisees  were  par- 
ties, was  held  entitled  as  against  the  de- 
visees, to  the  amount  of  such  daniage8,--to 
his  costs  of  the  ejectment, — of  the  action 
brought  against  theexecutors,— of  the  action 
on  the  covenant  to  which  the  devisees  were 
parties, — and  of  the  suit,  and  also  to  inter- 
est on  the  damages  and  costs,  to  be  com- 
puted from  the  time  the  amount  was  ascer- 
tained and  jud^ent  entered  up  in  the  ac- 
tion to  which  the  devisees  were  parties.  Ih. 

12.  A  copyholder  agreed  to  demise  a 
tenement  within  the  manor  for  sixty-three 
years  on  a  building  lease,  and  as  the  custom 
did  not  allow  a  lease  to  be  made  for  more 
than  twenty-one  years,  the  copyholder 
agreed  to  execute  a  lease  for  twenty-one 
years,  with  a  covenant  for  himself,  his 
heirs  and  assigns,  to  renew  the  lease  for  a 
further  term  of  twenty-one  years  at  the  ex- 
piration of  the  first,  and  for  a  further  term 
of  twenty-one  years  at  the  expiration  of 
the  second  term.  The  copyholder  died  be- 
fore the  lease  was  executed,  having  devised 
the  premises  to  a  trustee : — Held,  on  a  bill 
by  the  lessee  against  the  trustee  for  specific 
performance,  tnat  the  trustee,  having  no 
oeneficial  interest  in  the  estate,  was  not 
bound  in  the  lease  for  twenty-one  years  to 
enter  into  any  covenant  for  the  renewal  of 
the  lease  at  the  expiration  of  that  term,  and 
that  he  could  only  be  required  to  covenant 
against  his  own  acts.  Irorley  v.  Framptouy 
^  V.  660 

13.  Whether,  if  the  trustee  had  brought 
his  biQ  for  specific  performance  against  the 
lessee,  the  lessee  would  have  been  compeDed 
to  perform  the  contract  if  the  trustee  had 
declined  to  covenant  for  renewal — qucere.  lb. 

14.  Where  a  husband  covenanted,  by 
his  marriage  settlement,  to  ^ve,  devise,  be- 
queath, and  secure  to  his  widow  an  anndtv 
for  her  life  after  his  decease,  to  be  levied, 
raised,  and  paid  to  her  by  his  heirs,  exe- 
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cutors,  or  administrators,  and  the  husband 
afterwards  died  intestate — It  was  held,  on 
the  authority  of  Crouch  v.  Stratum,  that  the 
widow's  share  of  the  husband^s  personal 
estate,  under  the  Statute  of  Distributions, 
was  not  to  be  taken  by  her  as  a  perform- 
ance of  his  covenant,  either  wholly  or  pro 
tanto,    Salisbury  v.  Salisbury,  vi.  526 

15.  Covenants  to  repair  sfier  notice  con- 
sidered as  distinct  covenants.  Cfregory  v. 
WUson,  IX.  690 

COVENANT  TO  BUILD. 
See  Specific  Performance. 

COVENANT  TO  INSURE. 
See  Equitable  Jurisdiction. 

COVERTURE. 
See  Infant — Portion. 

CREDITOR. 

See  Administration  Suit  —  Costs  — 
Fabtiss— Statutes,  CoNSTRUcrrioN  of, 
13  EUz.  c  5. 

CREDITORS'  SUIT. 

See  Administration  —  Administration 
Suit — ^Appendix,  vol.  ix,  p.  Ixvii — 
Costs  —  Misrepresentation  —  Sta- 
tutes, Construction  of,  1  WiU.  4,  c.  60. 

1.  Inquiries  of  the  propriety  of  the  pro- 
ceedings proposed  to  he  taken  for  the  bene- 
ficial management  and  realisation  of  the 
estate  of  a  testator  or  intestate,  will  not  be 
directed  in  a  creditors^  suit.  ColUnson  v. 
Ballard,  ii.  119 

2.  The  plaintiff  in  a  creditors'  suit,  after 
a  decree  for  sale  of  the  real  estate,  may 
sustain  a  suit  for  redemption  against  a 
mortgagee,  or  a  party  entitled  to  a  lien  on 
the  title-deeds.     Christian  v.  Field,    ii.  177 

3.  In  a  suit  by  a  creditor  on  behalf  of 
himself  and  dl  other  creditors,  if  the  debt 
of  the  plaintiff  be  admitted  or  proved, 
and  the  executor  or  administrator  admits 
assets,  the  plaintiff  is  entitled  at  the  hear- 
ing to  an  immediate  decree  for  payment,  and 
not  to  a  mere  decree  for  an  accoimt. 
Woodgau  v.  Field,  ii.  211 

4.  Amortgagee  may  sustain  a  suit  against 
the  executors  m  the  mortgagor,  for  a  sale 
of  the  property  comprised  in  the  security, 
and  for  the  payment  of  any  deficiency  out 
of  the  genextd  estate  of  the  testat/or—semble. 
King  V.  Smith,  ii.  239 

5.  A  Court  of  equity  restnuns  a  creditor 
from  enforcing  his  legal  rights  against  the 
estate  of  his  ^ceased  debtor  only  upon  the 
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Erinciple,  that  the  creditor  is  enabled  to 
rinp  mto  equitjf  (with  some  specified  ex- 
ceptions) all  lus  legal  rights,  and  that  the 
validity  of  his  debt  must  be  determined  in 
equity  upon  the  same  principles  as  at  law ; 
and  the  circumstance,  that  the  creditor  is 
also  the  plaintiff  in  the  cause,  is  not  ma- 
terial as  to  the  mode  of  determining  the 
vahdity  of  such  debt.    Whitaker  y.  might, 

ii.  310 

6.  In  the  proof  of  a  bond  debt,  before  the 
Master,  it  is  not  the  practice  to  require  an 
affidavit  of  the  consiaeration,  imless  a  case 
of  suspicion  against  the  bond  is  raised.    76. 

7.  Under  a  decree  in  a  suit  by  a  bond 
creditor  on  behalf  of  himself  and  the  other 
creditors  on  the  estate,  the  executor  may, 
in  the  Master's  office,  impeach  the  validity 
of  the  bond  upon  grounds  which  were  not 
in  issue  in  the  cause  at  the  hearing.        lb. 

8.  The  existence  of  a  creditors*  suit  for 
the  administration  of  the  estate  of  a  de- 
ceased debtor  does  not  prevent  the  opera- 
tion of  the  Statute  of  Limitations  against  a 
debt,  in  respect  of  which  no  claim  is  made 
imder  the  decree — semble.  Tatam  v.  Wil- 
liams, '  iii.  347 

9.  In  a  creditors'  suit  the  plaintiff  did 
not  establish  his  debt  at  the  hearing ;  but 
the  Court  retained  the  bill,  giving  him 
liberty  to  bring  an  action.  He  produced 
other  evidence,  and  recovered  in  the  action. 
Decree  for  payment  of  the  debt,  and  costs 
in  equity ;  but  no  costs  given  of  the  pro- 
ceedmgs  at  law.  Gregson  v.  Booths    v.  536 

CROSS  ACnON. 
See  Agreement. 

CROSS  BILL. 
See  Appendix,  vol.  x,  p.  xlv — Plea. 

CROSS  DEMAND. 
See  Equitable  Set-off. 

CROSS  INTERROGATORIES. 
See  Witness. 

CROSS  REMAINDERS. 
See  Cy  Fees. 

CROSS  SUIT. 
See  Secubttt  for  Costs. 

CUMULATIVE  LEGACY. 

See  Annuity— Legacy— SuBSTiruTioifAL 

Legacy. 
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CY  PRES. 


CUSTODY  OP  INFANTS. 
See  Next  Fbiexd. 

CUSTOM. 
See  Copyhold. 

1.  A  decree  by  some  against  the  others 
of  the  deputy  day  oyster  meters,  having 
the  exclusive  right  of  shovelling,  unloading, 
and  delivering  oysters  within  the  port  of 
London,  for  an  account  and  equal  appor- 
tionment amongst  the  meters  of  the  scorage 
dues  received  by  them, — such  decree  being 
founded  on  the  immemorial  existence  of  the 
body  of  meters,  which  was  held  to  be 
proved,  notwithstanding  the  meters  were 
originally  labourers,  and  that  they  habit- 
ually described  themselves  as  servants  of 
the  Corporation  of  London.  Thompson  v. 
Daniel,  x.  296 

2.  Proof  that  there  had  been  an  equal 
division  of  the  scorage  dues  received  by  the 
deputy  day  oyster  meters  for  the  last  sixty 
years, — a  former  decree  in  a  suit  in  which 
the  common  right  of  the  meters  was  in 
question, — and  earlier  evidence  that  the 
meters  were  employed  by  turns,  held  to  be 
sufficient  to  show  that  they  were  entitled 
to  an  equal  division  among  themselves  of 
the  scorage  dues  which  they  received.     lb, 

8.  It  being  proved,  that,  for  at  least 
sixty  years  past,  the  affairs  of  the  deputy 
day  oyster  meters  had  been  regulated  by 
themselves,  and  there  being  no  evidence  of 
any  interference  with  the  body  either  by 
the  yeomen  of  the  waterside  or  the  Cor- 
poration, it  was  held  that  the  deputy  day 
oyster  meters  had  the  right  of  malung  bye- 
laws  and  r^ulations  bmding  on  their  body, 
as  to  the  manner  in  which  their  duties 
should  be  performed.  lb. 

4.  Held,  also,  that  however  it  might  be 
competent  to  the  Corporation  of  London, 
in  such  corporate  character,  or  as  repre- 
senting the  yeomen  of  the  waterside,  to 
alter  the  rights  and  duties  of  the  office  of 
the  deputy  day  oyster  meters ;  yet  it  was 
not  competent  to  the  Corporation,  in  ex- 
ercising the  mere  power  of  appointing 
meters,  to  appoint  one  who  should  hold 
his  office  upon  terms  inconsistent  with  those 
which  were  prescribed  by  the  regulations 
of  the  body  of  meters.  lb. 

6.  That  the  Court  would  not  charge  the 
defendants  with  default  in  declining  to 
receive  an  additional  payment  per  peck  for 
the  services  of  the  holdsmen,  which  many 
buyers  would  voluntarily  pay,  but  to  which 
the  meters  were  not  lawfully  entitled ;  and 
would,  on  the  other  hand,  allow  the  de- 
fendants such  reasonable  payments  as  they 
had  made  for  the  labour  of  the  holdsmen, 
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by  whom  the  duty  of  shovelling,  unloading, 
and  delivering  the  oysters  was  performed. 

CY  PRES. 

1.  Devise  to  A.,  the  daughter  of  the 
testator,  for  life,  and  after  her  decease  to 
all  and  every  the  child  or  children  of  A., 
male  or  female,  b^otten  or  to  be  begotten, 
and  their  assigns,  for  their  respective  live^; 
and  after  the  decease  and  respective  deceases 
of  such  child  or  children  of  A.,  to  all  and 
every  the  child  or  children  of  all  and  every 
such  child  or  children  of  A.,  male  or  female, 
to  be  begotten,  and  the  heirs  of  his,  her, 
and  their  respective  body  and  bodies,  as 
tenants  in  common ;  and  in  case  of  the 
death  of  any  of  the  said  children  of  such 
child  or  children  of  A.,  and  failure  o(\mi 
of  his,  her,  or  their  body  or  bodie*  le- 
spectively,  then  as  well  the  original  as  the 
accrued  share  of  such  of  them  so  dying 
without  issue  to  go  to  the  survivors  and 
survivor,  others  or  other  of  them,  as  tenants 
in  common,  if  more  than  one ;  and  for  de- 
fault of  such  issue,  over.  A.  had  three 
children  bom  in  the  lifetime  of  the  testator, 
and  living  at  his  decease,  and  one  bom  after 
the  testator's  death.  One  of  the  three 
bom  in  his  lifetime  died  during  the  life  of 
A.  without  issue  -.—Held,  that  the  children 
of  A.  took  as  tenants  in  common,  and  not 
as  joint  tenants.    Vanderplank  v.  King^  iii- 1 

2.  That,  inasmuch  as  the  children  of  the 
after-bom  child  of  A.  could  not  take  as 
purchasers,  the  devise  would  be  supported 
according  to  the  rule  of  cy  prfes  or  approxi- 
mation, by  giving  an  estate  tail  to  the  after- 
born  child  of  A.  J^- 

8.  That  the  rale  of  cy  prfes,  being  an 
arbitrary  principle  of  construction,  intro- 
duced to  effect  the  intention  of  a  testotor 
in  the  exigency  of  a  particular  case,  was 
not  to  be  applied,  except  when  the  neces- 
sity of  the  case  required  it ;  and  that  there- 
fore, although  the  de^^se  was  to  the  children 
of  A.  as  a  dass,  the  children  of  A.  born  in 
the  testators's  lifetime  would  take  estate- 
for  life,  and  the  estates  devised  to  the 
children  of  the  after-bom  child  would  alone 
be  altered.  ^*- 

4.  That  cross-remainders  were  to  be  im- 
plied between  the  children  of  A.,  and  there- 
fore that  the  three  children  of  A-  who  sur- 
vived or  left  issue  took,  according  to  their 
respective  estates,  the  share  of  the  child  of 
A,  who  died  without  issue ;  and  that  the 
inequality  among  the  devisees,  some  of 
them  bemg  tenants  in  tail,  and  others 
tenants  for  life  with  remainder  to  their 
issue  in  tail,  was  no  objection  to  the  imph- 
cation  of  cross-remainders  among  them. 

Ih. 
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CY  PRES  APPLICATION. 
See  Charttablb  Bequest. 

CY  PRES  DOCTRINE. 
See  Devise. 


DAMAGE. 

See  Injunction — Statutes,    Construc- 
tion OF,  8  Vict.  c.  20,  8.  6. 

DAMAGES. 

See  Administbation  Suit — Agreement — 
Covenant — Paetneeship. 

DEAN  AND  CHAPTER  OF  A 
CATHEDRAL  CHURCH. 

See  Jurisdiction. 


DEATH  OF  DEVISEE  OR  LEGA- 
TEE BEFORE  TESTATOR. 

See  Statutes,  Constecction  op,  7  WilL  4 
j- 1  VicL  c.  26,  8.  33. 

DEATH  OF  LEGATEE. 

See  Statutes,  Consteuction  op,  7  Will,  4 
j- 1  Vict.  c.  26,  88.  3,  24,  33. 

DE  BENE  ESSE. 

1.  An  ex  parte  order  for  the  examina- 
tion de  bene  esse  of  a  witness  about  to  go 
abroad  is  regular.  Mcintosh  v.  Great  West- 
em  Railway  Company^  i.  328 

2.  A  motion  to  suppress  depositions 
taken  tmder  an  order  for  the  examination 
of  a  witness  de  bene  esse,  not  asking  to 
discbarge  that  order,  is  not  supported  by 
showing  circumstances  from  which  it  would 
merely  appear  that  the  order  was  irregular ; 
for  the  Uourt  will  assume,  for  the  purpose 
of  the  motion,  that  the  order  was  regular. 

Ih. 

DEBT. 

See  Administeation—  Ceeditoes— Equit- 
able   SeT-OPP JUEISDICTION SaTIS- 

paction — Set-opp. 

Decree  for  account  in  a  creditors*  suit, 
seeking  to  charge  the  real  and  personal 
estate  of  the  testator,  where  the  debt  of 
the  plaintiff  was  admitted  by  the  executors 
and  trustees,  and  by  such  of  the  parties 
beneficially  entitled  as  were  sui  juns,  but 
one  defendant  was  a  married  woman,  and 
another  an  infant,  and  there  was  no  evi- 
dence of  the  debt,  except  the  admission. 
Hughes  V.  Eades,  i.  486 
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DEBTOR  AND  CREDITOR. 

See  Administration  Suit— Assignment 
— Equitable  Set-off  —  Executor  — 
Husband  and  Wife  —  Insolvent 
Debtor  —  Principal  and  Agent  — 
Principal  and  Surety  —  Set-off  — 
Statutes,  Construction  of,  3  5*4  Will. 
4,  c.  104 ;  15-2  Vict.  c.  110,  ss.  14,  16 
— ^Trustee  and  Cestui  que  Trust. 

1.  The  legal  effect  of  acknowledging  a 
debt  barred  by  the  Statute  of  Limitations 
is  that  of  a  promise  to  j^ay  the  old  debt, 
which  promise  the  law  unplies  from  the 
acknowledgment,  and  for  which  the  old 
debt  is  a  consideration  in  law ;  but  if  the 

Sromise  is  limited  to  payment  of  the  old 
ebt  in  a  certain  time,  or  in  a  particular 
manner,  or  out  of  a  specific  fund,  the  cre- 
ditor can  claim  nothing  more  than  the  pro- 
mise gives  him,  for  the  old  debt  is  revived 
no  further  than  as  a  consideration  for  the 
new  promise.     Philips  v.  Philips^      iii.  299 

2.  Merely  voluntary  declarations  indi- 
cating the  intention  of  a  creditor  to  forgive 
or  rdease  a  debt,  if  they  are  not  evidence 
of  a  release  at  law,  do  not  constitute  a 
release  in  equity.     Cross  v.  Sprigg^  vi.  652 

3.  Unless  there  be  a  consideration,  or 
some  other  equitable  groimd  of  distinction, 
equity  in  such  a  case  tbllows  the  law.     Ih. 

4.  A.,  being  indebted  to  a  larger  amount 
than  his  personal  estate  was  sufficient  to 
pay,  died  intestate  as  to  his  real  estate, 
which  descended  upon  his  daughter  and 
heires8-at*law,  a  minor.  The  daughter 
married  during  her  minority,  having  en- 
tered into  articles  to  settle  the  estates,  upon 
attaining  her  majority,  for  the  benefit  of 
the  parties  to  and  the  issue  of  the  mar- 
riage, with  power  to  vary  the  settlement 
within  six  months  after  she  attained  her 
age  of  twentv-one  years.  After  the  said 
six  months  had  expired,  the  estates  were 
settled  with  power  of  revocation ;  and,  bv 
a  subsequent  deed,  the  uses  were  revoked, 
and  the  same  estates  were  appointed  to 
trustees  for  sale  and  payment  ol  the  debts 
of  A.,  and  subject  to  such  trusts,  for  the 
benefit  of  the  husband  and  wife,  and  issue 
of  the  marriage.  After  the  death  of  the 
wife,  the  deeds  of  settlement  and  appoint- 
ment were  set  aside  at  the  suit  of  one  of 
the  children  of  the  marriage,  and  the  estates 
decreed  to  be  reconveyea  to  the  uses  ex- 
pressed in  the  articles  : —  //eW,  subse- 
quently, in  a  suit  by  a  creditor  of  A.,  that 
tne  real  estate  was  subject  to  the  payment 
of  such  parts  of  A.'s  ilebts  as  his  personal 
estate  was  insufficient  to  pay.  Pimm  v. 
Insall,  vii.  193 

6.  A  conveyance  for  the  benefit  of  cre- 
ditors held  not  to  be  revocable  by  the 
author,  as  against  any  creditors  with  whom 


Buch  communications  had  taken  place,  as 
would  give  them  an  interest  under  the 
deed,  but,  at  the  utmost,  to  be  revocable 
only  as  to  the  surplus  proceeds  of  the 
estate,  after  satisfying  such  creditors ;  and, 
whether  the  deed  was  revocable  at  the 
option  of  the  author,  as  to  such  surplus — 
quizre,  Griffith  v.  Rickelts ;  Griffith  v. 
LuneU,  vii.  307 

6.  A  debtor  executed  a  deed,  expressed 
to  be  for  the  better  management  of  his 
affairs  and  for  the  Uquidation  of  his  debts 
and  enpigements,  and  he  thereby  conveyed 
and  assigned  his  real  and  personal  estate 
and  effects  to  one  of  his  creditors,  leavmg 
it  to  the  dir'cretion  of  the  creditor  in  what 
ordtr  and  in  lavuur  ol"  wiiat  creditors  the 
jiroceeda  should  b«  applied,  and  giving  hiiti 
powers  of  nuuiagciTieut  aiid  ^salc,  and  to 
negotiate  and  enter  into  arnuigementji  and 
apply  the  proceeds  of  the  estate  and  pro- 
perty in  carrjing  them  into  eflect^  such 
powers  to  terminate  with  his  lile,  or  upon 
fii^  resignation  ;  ajid  the  debtor  then  went 
abroad,  that  the  arrangement  of  bi&  all  airs 
might  be  facilitated  by  hk  absence.  The 
tJourt,  upon  Buch  circunia tonnes,  held,  that 
the  deed  was  not  framed  to  secure  any  debt 
due  to  the  creditor  to  whom  the  convey- 
ance and  assigimient  was  made  \  and  tliat 
the  deed  (independently  of  the  grantee 
being  a  creditor,  and  ol  any  communica- 
tion with  other  creditors)  waa  a  mere  deed 
of  management  j  that  it  waa  competent  to 
the  debtor  to  revoke  it  \  and  that  it  wai* 
txaudulent  and  void  again  fit  other  creditoTB. 
Smith  \.  nut\^t,  X.  ao 

7.  A  creditor  camiot  vest  hi*i  property 
in  one  of  his  creditors  for  the  purpose  of 
protecting  hiniself  against  hi^  other  credi- 
tors. A  deed  executed  for  such  a  purpose 
i«  tramlulent  and  void  against  the  latter, 
and  the  creditor  taking  such  a  conveyance 
is  a  party  to  the  fraud,  and  cannot  be  in  a 
better  position  than  the  debtor.  lb. 

8.  In  the  case  of  a  deed  vesting  property 
in  trustees  upon  trust  lor  the  benefit  of 
particular  [jersons,  the  deed  cannot  be  re- 
\'oked,  altered,  or  modified  by  the  pany 
who  has  created  the  trust ;  but,  in  cases  of 
deeds  purporting  to  l>e  executed  for  the 
benefit  of  creditors,  the  uucstiun,  whether 
the  trusts  can  be  revoked,  altered,  or  mo- 
dified, depends  on  the  circumstances  of  the 
(;a.'*e ;  and,  therefore,  \^  lien  it  appeared 
that  communicationa  had  taken  |ilace  with 
creditors  of  the  grantor  mjt  parties  to  the 
deed,  the  Court,  in  treating  the  deed  as 
against  the  parties  to  it  a^  Iraudulent, 
directed  inquiries  as  to  the  interests  of 
the  creditors  not  panie&.  lb. 

9.  A  deed  which  a  del>tor  has  power  to 
revoke,  and  which  he  attempts  to  use  as  a 
shield   iigtnn.-*t    his    creditors,    cannot    be 
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otherwise  than  fraudulent  and  void  against 
them.  lb. 

10.  The  Court  only  interferes  m  aid  of 
the  legal  right  when  the  party  has  pro- 
ceeded at  law  to  the  extent  necessanr  to 
give  him  a  complete  title  ;  and,  thereiore, 
where  the  plaintiff  had  obtamed  judgment, 
but  had  not  sued  out  an  elegit,  it  was  held 
that  he  was  not  entitled  to  the  aid  of  the 
Court  as  against  the  freehold  estate  of  die 
debtor ;  that  he  did  not,  under  the  statute 
1  &  2  Vict.  c.  110,  s.  13,  become  entided 
to  such  aid  imtil  the  expiration  of  one  year 
from  the  time  of  entering  up  his  judg- 
ment ;  and  that  this,  being  an  objection 
thnt  the  plaintifTs  Htlo  wa?  incomplete,  ws- 
therefore  not  removed  by  a  resort  to  itit 
jurisdiction  of  the  Court  to  re h eve  agiin^'l 
traud  in  respect  to  the  freehold  estate*  lb. 

11.  The  Court  wtH  inicrjwse  to  reaioTe 
lej^al  ini[icdinient8  out  of  the  wav  of  ju(i|f- 
ment  creditors,  or  for  the  pre^rvation  di 
the  ptTij>erty  pending  disputes  at  law  ai?  to 
the  rights  of  judgment  creditors;  but  the 
Conn  does  not  supply  or  extend  legal 
rights.  Jft- 

12.  A  debtor  conveyed  bis  life  intense 
in  certain  property  in  trust  for  i'redit*M^ 
parties  to  the  deed ;  and  the  crediiora,  in 
consideration  thereof,  granted  to  tht  dtbto/ 
license  to  re^de  and  attend  to  hia  a^i^ra  in 
an^^  place  he  might  think  proper,  wirliout 
suit  or  molef*tation,  in  his  i^erson  or  hw 
goods,  chattels,  and  cffbets,  by  anj  such 

\  creditors ;  ftud  that,  in  case  of  any  miit  w 
molestation  by  any  of  such  credito^^  con- 
trary to  the  true  intent  and  meaning  of 
such  license,  the  debtor  should  be  wholly 
relcftMMl  and  acquitted  of  the  debt^  and  the 
deed  might  be  pleaded  in  bar : — llM  ^^ 
this  amounted  only  to  a  license  by  the  ere- 
tlitor  to  the  debt^ir  to  live  unmolested,  and 
did  not  operate  as  a  release  of  the  debt  or  i 
discharge  of  the  debtor*s  es^tatc  i  and  that 
neither  a  suit  by  creditors  against  the  trus- 
tees and  the  debtor  to  enforce  the  tru^t*  of 
the  dee*!, — nor  an  administration  suit  hy 
the  creditor  against  the  estate  of  the  dtbtor 
alter  hii  decease,  for  i)ayment  of  so  aiufli 
of  the  debt  aa  the  trust  property'  was  iii* 
fluflicierjt  to  pay,  was  barred  by  the  trust 
deed  or  amounted  to  an  acquittance  of  tht 
debt.     trBrUn  V.  (hbortte^  i  '^^ 

13.  /ie/f/,  al^o,  that  the  existoice  (>f  tlie 
trust  deed,  and  the  eovenanfci  and  liei'ni^ 
therein  contained*  pre venu^  the  ojierstioii«f 
the  Statute  of  Limitations  during  the  m 
of  the  debtor  in  re9i>ect  of  the  debts,  for  the 
payment  of  which  ttie  trust  wa»  creatal,  l^- 

14.  A  cretlitor,  at  the  date  of  a  deed  of 
inspectorship  and  inist,  made  by  a  debtor 
for  the  benefit  of  his  cretlitors,  had  a  claun 
against  the  debtor  for  an  asccrtnined  fu"' 
of  ^1^74,   and  an  unascertained  sum  ^i 
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account  of  accqitances  which  he  had  given 
to  the  debtor  on  goods  shipped  by  the 
debtor  through  the  creditor  as  his  factor 
on  a  del  cr^ere  commission,  and  which 
had  not  then  b^n  sold,  of  which  accep- 
tances £5000  had  then  become  due ;  and 
the  creditor,  in  this  state  of  things,  executed 
the  deed  generally,  without  specifying  on 
the  deed  the  amount  of  his  debt  or  claim. 
Upon  the  ultimate  account  after  the  goods 
were  sold,  it  appeared  that  a  balance  of 
X5348  was  due  to  the  creditor  from  the 
debtor: — Held^  that  the  creditor  was  en- 
titled to  a  dividend  from  the  debtor's 
estate  for  the  sum  of  £5348,  and  not  merely 
for  the  sum  of  £1974.   Graham  v.  Achroya^ 

X.  192 

15.  The  testator  devised  certain  estates 
to  trustees  for  the  payment  of  his  debts, 
and  appointed  the  same  trustees  his  execu- 
tors, and  devised  other  estates  in  various 
portions,  some  to  the  same  trustees  for  the 
i^'parate  use  of  married  women  for  life  with 
remainders  over,  others  to  devisees  in  fee, 
and  others  to  devisees  for  life  with  remain- 
ders over  in  tail,  and  of  some  of  which 
estates  the  testator  created  terms  for  rais- 
ing specific  sums  of  money,  and  others  he 
charged  with  legacies  and  annuities.  The 
testator  died  in  January,  1843.  On  a  bill 
filed  in  August,  1849,  by  the  payee  of  a 
promissory  note  made  by  the  testator  (on 
which  it  was  proved  that  interest  had  been 
paid  by  the  executors  up  to  1847),  for  pay- 
ment of  the  note  out  of  the  real  as  well  as 
the  personal  estate,  against  the  executors 
and  trustees,  some  of  whom  were  insolvent, 
against  the  residuary  legatees  who  had 
received  payments  on  account  of  their 
residuary  shares,  and  against  the  parties 
beneficially  interested  in  the  real  estate,  of 
whom  some  set  up  the  Statute  of  Limita- 
tions m  bar  of  the  demand,  some  on^itted 
to  do  so,  and  others  were  out  of  the  juris- 
diction.   Fordham  v.  Wallis^  x.  217 

//e/(/,  that  payment  of  interest  is  an  ac- 
knowledgment of  a  debt;  and,  upon  a 
general  acknowledgment  of  a  debt  where 
nothing  is  said  to  prevent  it,  a  general  pro- 
-uise  to  pay  is  to  oe  implied :  and  such  an 
acknowledgment  made  by  a  party  filling 
tbe  two  characters  of  beneficial  devisee  and 
txecutor,  will  be  attributed  to  both  charac- 
ters, and  not  to  one  only ;  for  the  moral 
ol)ligation  does  not  attach  more  to  one  cha- 
Ticter  than  to  the  other.  But  it  is  other- 
wise where  the  characters  held  by  the 
party  are  entirely  distinct,  as  where  he  is 
I>ersonally  liable  as  debtor,  and  is  answer- 
able also  in  the  character  of  executor  or 
trustee  of  another ;  for  he  then  represents 
tvro  persons,  and  the  question  in  such  a 
case  IS  by  whom  the  promise  is  made,  and 
not  what  is  its  extent  or  effect.  Ih, 
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16.  That  the  payment  of  interest  of  a 
debt  of  the  testator  by  his  executors,  they 
being  also  trustees  of  his  real  estate  not 
subjected  by  the  will  to  debts,  did  not 
necessarily  keep  the  debt  alive  as  against 
such  real  estate ;  for  although  the  execu- 
tors and  trustees  were  the  same  persons, 
they  filled  different  characters ;  and  where 
the  payment  was  made  by  them  in  the 
character  of  executors  only,  the  real  estate 
was  not  affected  by  it.  Ih, 

17.  That  the  creditor  was  entitled  to  a 
decree  as  against  the  parties  beneficially 
interested  in  the  real  estate  who  had  omit- 
ted to  claim  the  benefit  of  the  Statute  of 
Limitations.  Ih, 

18.  That  the  heir  or  devisees  of  the  real 
estate  of  a  testator  might  themselves  take 
proceedings  for  securing  the  due  application 
of  the  personal  estate  in  the  payment  of  the 
debts,  and  in  exoneration  of  the  real  estate; 
and  that  they  cannot,  therefore,  after  a 
lapse  of  time,  successfully  resist  the  claim 
of  a  creditor,  as  against  the  real  estate,  on 
the  eround  of  his  laches  in  not  suing  earlier 
for  Sie  recovery  of  the  debt.  Ih, 

19.  That  the  demand  of  a  simple  contract 
creditor  as  against  the  real  estate  of  a  tes- 
tator, which  would  otherwise  be  barred  by 
the  Statute  of  Limitations,  was  not  kept 
alive  BO  as  to  preclude  the  operation  of  the 
stotute,  by  the  effect  of  any  right,  which 
might  exist  or  might  have  existed  among 
the  parties,  to  have  the  assets  of  the  testa- 
tor marshalled.  Ih, 

20.  That  payments  by  executors  to  resi- 
duary legatees,  whilst  the  debts  of  the  tes- 
tator remained  unpaid,  was  a  breach  of 
trust;  and  ^at,  tne  debts  having  been 
kept  alive  against  the  executors,  the  statute 
was  no  bar  to  the  claim  of  the  creditor,  as 
against  the  residuary  legatees,  to  the  extent 
ot  their  interest  in  the  residue,  and  they 
must  therefore  refund  the  monies  they  had 
received  on  account  of  the  estate.  Ih. 

21.  A  debt  is  not  to  be  kept  alive  against 
one  party  by  the  admission  of  another, 
except  in  cases  of  continuing  joint  contract. 
5.  C,  X.  228 

22.  The  existence  or  non-existence  of 
the  demand  depends  upon  the  act  of  the 
person,  and  not  upon  the  relative  liability 
of  the  property.  Ih. 

23.  That  parties  who  being  lomt  and 
several  debtors  had  not  availed  tnemselves 
of  the  statute,  and  have  been  held  liable  to 
the  debts  which  the  statute  would  have 
barred,  cannot  insist  upon  contribution 
from  other  joint  and  several  debtors,  who 
have  protected  themselves  by  setting  up 
the  statute  from  their  liability  in  respect  of 
the  same  debts — sentble.  6ut  whatever 
the  right  to  such  contribution  may  be,  it 
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does  not  entitle  the  creditor  to  insist  upon 
its  application  as  against  the  debtors,  who 
have  80  protected  uiemselves.    S.  C.  x.  231 

24.  A  testator  charged  his  debts  and 
legacies  upon  his  estate  generally,  and 
devised  and  bequeathed  the  residue  to  his 
six  sons  as  tenants  in  common,  giving  his 
executors  powers  of  sale.  One  of  the  sons, 
who  was  the  only  acting  executor,  was  in 
Dartnership  with  another  person,  and  paid 
aebts  of  the  testator,  with  monies  advanced 
by  the  partnership ;  he  also  purchased  the 
residuary  shares  of  several  or  his  brothers ; 
and  he  borrowed  money  firom  the  plaintiff, 
and  deposited  with  him  the  title  deeds  of 
real  and  leasehold  estates  of  the  testator, 
by  way  of  security  for  the  same,  with  a 
note  imdertaking  to  make  over  such  pro- 
perty to  the  plaintiff  when  required.  The 
partnership  became  bankrupts,  and  a  deed 
was  made  conveying  the  residuary  estate 
of  the  testator  to  trustees  upon  trust, 
among  other  things,  to  repay  to  the  assig- 
nees of  the  bankrupts  the  advances  made 
to  the  executor  by  the  firm : — Heldy  in  the 
circumstances  of  the  case,  that  the  contract 
for  security  between  the  plaintiff  and  the 
executor  was  not  for  an  equitable  mortgage 
of  the  testator's  estate  comprised  in  tne 
deposited  deeds,  under  the  powers  given  to 
the  executors  by  the  will,  but  was  a  con- 
tract for  an  equitable  mortgage  of  no  more 
than  the  benencial  interest  of  the  executor 
therein.     Haynes  v.  Forshaw^  xi.  93 

25.  That  although  debts  of  the  testator 
had  been  paid  by  means  of  the  advances 
made  by  the  partnership  to  the  executor, 
and  although  the  assignees  of  the  bank- 
rupts might  possibly  be  entitled  to  stand 
in  the  places  of  the  creditors  so  paid  as 
against  property  still  remaining  in  the 
hands  of  the  executor,  they  oould  not  so 
stand  in  the  places  of  such  creditors  as  to 
possess  the  rights  which  those  creditors 
originally  had,  of  following  the  property  of 
the  testator  which  had  been  aliened  by  the 
executor  for  his  own  purposes  or  benefit.  Ih, 

26.  That  the  nlamtiff  was  entitled  to 
have  the  estate  of  the  testator  marshalled, 
80  that  the  subsisting  debts  and  charges 
thereon  might  be  thrown  in  the  first  place 
on  the  residuary  estate  of  the  testator,  not 
comprised  in  the  original  mortgage.       76. 

27.  A  debtor  havmg  contracted  to  pur- 
chase an  estate,  caused  the  conveyance  to 
be  made  to  trustees  and  trusts  to  be  de- 
clared by  deeds,  dated  in  March,  1850, 
which  recited  the  agreement  of  the  debtor 
for  the  purchase,  and  that  the  conveyance 
to  the  trustees  was  by  his  direction,  and 
declared  the  trusts  to  be  for  the  sale  of 
the  property,  and  retaining  the  proceeds 
for  tne  benefit  of  the  wife  and  chddren  of 
the  debtor.    By  one  of  the  deeds  of  March, 
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1850,  the  debtor  also  assi^ed  to  the  same 
trustees  all  the  furniture  m  certain  houses 
(one  of  which  was  on  the  purchased  estate), 
upon  the  same  trusts,  for  his  wife  and 
children.  The  debtor  was,  at  the  date  of 
these  deeds,  indebted  to  an  extent  which 
would  render  a  voluntary  disposition  of  his 
estate  fraudulent  under  the  stat.  13  Eliz. 
c.  5,  as  against  creditors.  The  trustees 
were  not  informed  of  the  assignment  of  the 
furniture  to  them,  and  it  continued  in  the 
possession  of  the  debtor,  until  the  subse- 
quent assignment  next  mentioned.  By  a 
mortgage  deed,  dated  in  November,  1851, 
the  debtor  conveved  and  asdgned  all  his 
real  and  personal  estate  to  a  creditor,  to 
whom  he  nad,  afler  the  date  of  the  Tolun- 
tary  deeds  of  March,  1850,  become  lareely 
in^bted,  to  secure,  so  far  as  it  would  go, 
the  debt  owing  to  such  creditor ;  and  the 
creditor  thereupon  took  possession  of  the 
furniture  i—Hetdy  that,  although  the  pur- 
chased estate  was  never  vested  at  law  in 
the  debtor,  yet,  as  he  had  by  the  contract 
acquired  an  equitable  interest  in  it,  which 
interest  was  conveyed  to  the  trustees  under 
the  voluntary  deeds  of  March,  1850,  such 
conveyance  was  fraudulent  as  against  cre- 
ditors under  the  stat.  13  Eliz.  c.  5.  Barton 
V.  Vanheyihuysen ;  Stone  v.  VanheythuyseHy 

xi.  126 

28.  That  the  assignment  of  the  furniture 
bv  Uie  voluntary  deed  of  March,  18o0,  was 
also  fraudulent  as  against  creditors.       lb- 

29.  That,  as  against  the  creditor  entitled 
under  the  mortgage  by  the  debtor  of  aD 
his  real  and  personal  estate  by  the  deed  of 
November,  1851,  although  it  did  not  spe- 
cify in  particular  the  purchased  estate 
comprised  in  the  voluntary  deeds  of  March, 
1850,  those  deeds  were,  as  to  such  pur- 
chased estate,  fraudulent  and  void,  under 
the  stat.  27  Eliz.  c,  4 ;  and,  that  that  estate 
passed  to  such  creditor  by  the  mortgage 
deed  of  November,  1851.  -^^« 

30.  That  the  furniture  assigned  to 
trustees  by  the  voluntary  deed  of  March, 
1850,  did  not  pass  by  the  assignment  of  ail 
the  personal  estate  of  the  debtor  by  the 
mortgage  deed  of  November,  1851;  and 
that  Uie  creditor  claiming  under  that  deed 
did  not  acquire  an^  specific  lien  or  title  to 
such  furmture,  either  by  the  said  deed  or 
by  the  act  of  taking  possession  thereof.  /*• 

31 .  A  testator  wrote  in  his  account  book, 
opposite  an  entry  of  two  debts  owing  to 
him  by  his  brother— one  being  due  upon 
mortgage,  and  the  other  upon  a  promissory 
note— the  words,  "Not  to  be  enforced; 
but  he  received  interest  upon  both  debts 
for  several  years  after  the  date  of  the  entiy, 
and  up  to  the  time  of  his  death.  The  docu- 
ment which  contained  the  words  referred 
to  was  not  propounded  as  testamentary :— 
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Held^  that  this  memorandum  of  the  testator 
did  not  amount  to  a  discharge  of  either  of 
the  dehts.     Peace  v.  Hains^  xL  161 

32.  SemhU  —  The  cases  in  which  the 
Court  has  held  a  debtor  liberated  from  his 
obligation  to  pay  a  debt  which  once  existed, 
and  from  which  he  has  not  been  discharged 
by  any  testamentary  instrument,  are — 

1.  Where  the  act  or  declaration  relied  on 
creates  an  immediate  discharge,  which  the 
debtor  might  plead  as  a  release  or  by  wav 
of  accord  and  satisfaction  at  law,  or  which 
he  might  enforce  in  equity  as  against  the 
creditor. 

2.  Where  the  discharge,  though  not 
immediate  and  absolute,  but  conditional, 
becomes  perfect  by  the  condition  having, 
in  the  event,  been  performed. 

8.  Where  the  creditor  intended  to  dis- 
charge the  obligation  at  his  death,  and  com- 
mmiicated  that  intention  to  those  who 
would,  under  his  own  disposition,  take  or 
represent  his  interest  upon  his  death,  and 
reued  upon  their  fulfilment  of  his  intention ; 
and, 

4.  (in  strictness  belonging  to  another 
class  of  cases),  where  the  transaction  sup- 
posed to  create  the  debt  or  obligation  is  rather 
m  the  nature  of  an  advancement  by  one  in 
loco  parentis,  or  is  part  of  a  family  arrange- 
ment, lb. 


DEBTS  UNASCERTAINED. 
See  Administration. 

DECLARATION. 

See  Decbbe — Statutes,   Construction 
OF,  1  WilL  4,  c.  60. 

DECLARATION  OF  TRUST. 

See  Admission  and  Discharge — Volun- 
tary Promise. 

DECLARATIONS. 
See  Debtor  and  Creditor. 

DECLARATIONS  OF  TESTATOR 
NOT  TESTAMENTARY. 

See  Debtor  and  Creditor. 

DECLARATORY  DECREE. 
See  Appendix,  vol.  z,  pp.  zii,  ziii,  ziv. 

DECREE. 

bee  Account — ^Appendix,  vol.  ix,  p.  Ixvii ; 
vol.  X,  pp.  xvi,  xxvii,  xlv — ^Apportion- 
ment OF  Residue  —  Bankruptcy  — 
Creditors^  Suit — Defendant — E vi- 
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dence  —  Jurisdiction  —  Mortgagor 
AND  Mortgagee — Motion — Occupa- 
tion Rent — Parties  out  of  the  Ju- 
risdiction— Payment  into  Court — 
Payment  out  of  Court — Pleading — 
Priority  of  iNctjMBRANCERs  —  Sta- 
tutes, Construction  of,  1  Will.  4,  c. 
60, 8.  2— Stay  of  Execution— Supple- 
mental Bill — ^Trustee  and  Cestui 
que  Trust — Vendor  and  Purchaser. 

1.  The  form  of  the  decree,  on  dismissal 
of  a  bill  with  costs,  ordered  to  be  altered 
by  adding  the  v^ords  "to  be  paid  by  the 
plaintiffs ;"  with  reference  to  the  Ist  Order 
of  the  10th  of  Alay,  1839,  giving  a  remedy 
by  fieri  facias  or  elegit  for  costs  ordered  to 
be  paid.     Taylor  v.  Jardine,  316 

2.  Where  a  decree  directing  an  act  to  be 
done,  has  been  drawn  up  without  fixing  a 
time  witliin  which  the  act  is  to  be  done,  the 
decree  is  not  rendered  ineffectual  by  the 
operation  of  the  11th  and  12th  Orders  of 
August,  1841 ;  but  the  Court  will,  upon 
motion  for  that  purpose,  fix  a  time  for  the 
performance  of  the  act.  Needham  v.  Need- 
ham^  i'  633 

3.  Form  of  decree  for  taking  the  accounts 
in  an  administration  suit,  in  case  all  the 
persons  interested  should  not  be  parties  at 
the  hearing.    Fisk  v.  Norton^  ii.  381 

4.  Decree  for  specific  performance  of  an 
agreement  for  the  purchase  of  part  of  the 
estate  comprised  in  a  mortgage  which  had 
been  assigned  to  the  plaintiff;  and  for  re- 
demption of  the  remamder  of  the  estate  by 
the  defendants,  according  to  their  priorities, 
or  for  successive  foreclosures ;  and  in  case 
of  redemption  by  the  prior  mortgagees  in 
their  order,  then  for  redemption  by  the 
subsequent  mortgagees  successively,  or  for 
their  successive  foreclosure.  Sober  v.  Kempy 

vi.  160 

5.  Where  it  is  referred  to  the  Master  to 
approve  of  a  settlement  in  pursuance  of  an 
executory  trust,  the  Court  does  not  usuaUy 
insert  in  the  order  declarations  as  to  the 
interests  which  the  parties  are  thereafter  to 
take,  but  merely  directs  the  Master  to  ap- 
prove of  a  settlement  in  conformity  with 
the  will,  articles,  or  other  direction  upon 
which  it  is  to  be  founded.  Williams  v. 
Teale,  vi.  264 

6.  The  Court  gave  some  of  the  de- 
fendants the  option  of  taking  an  issue  on  a 
question  of  fact  ari»ng  in  the  cause,  and 
dismissed  the  bill  against  another  defendant. 
The  option  not  being  declared,  owing  to 
the  death  of  one  of  the  defendants  between 
the  hearing  and  the  judgment, — on  the  ap- 
plication of  the  defendant  who  was  ordered 
to  be  dismissed,  the  Court  directed  a  sepa- 
rate decree  to  be  drawn  up  as  to  that  de- 
fendant.   Belsham  v.  Percival,        viii.  167 

7.  The  death  of  a  defendant  between  the 
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hearing  of  the  cause  and  the  judgment  does 
not  render  a  bill  of  revivor  necessary  prior 
to  drawing  up  the  decree.  Ih. 

DEED  OF  SETTLEMENT. 
See  Joint-Stock  Company. 


DEED. 

See  Appendix,  vol.  ix,  pp.  xi,  Ixviii — Con- 
struction —  Discovery  —  Jurisdic- 
tion— Lien — ^\''eni>ob  and  Purcmasbr. 

1.  The  question  whether  several  deeds 
are  part  of  the  same  transaction,  or  are 
separate  and  distinct  transactions,  depends 
on  the  surrounding  circumstances,  and  not 
simply  upon  the  fact  whether  the  deeds  are, 
or  are  not,  by  express  reference  grafted 
into  or  connected  with  each  other.  Har^ 
man  v.  Richards^  x.  81 

2.  Evidence  of  surrounding  circum- 
stances on  which  the  Court  held  a  settle- 
ment, that  standing  alone  would  have  been 
fraudulent  against  creditors,  to  be  con- 
nected with  and  part  of  the  same  transac- 
tion with  several  purchase-deeds  of  even 
date,  to  which  some  only  of  the  same 
persons  were  parties.  Ih. 

DEFAULT. 
See  Life  Assurance. 

DEFAULT    IN    PAYIVIENT   OF   IN- 
STALMENTS. 

See  Specific  Performancb. 

DEFECTIVE    EXECUTION   OF 
POWER. 

See  Appointment. 

DEFECTIVE  INFORMATION. 
See  Equitabi^e  Jurisdiction. 

DEFENDANT. 

See  Absconding  — ^Amendment  — Answer 
—  Costs  —  Interpleader  —  Jurat  — 
Jurisdiction  —  Motion  — Pleading — 
Setting  down  Cause  —  Taxation  — 
Witness. 

K  a  defendant,  who  has  been  examined 
by  the  plaintiff  as  a  witness  in  the  cause, 
submits  to  a  decree  against  himself,  not- 
withstanding such  examination,  the  fact 
of  that  examination  having  been  had  cannot 
be  sustained  by  the  other  defendants  who 
have  not  been  examined,  as  an  objection  to 
decree  against  them.     Smith  v.   Smithy 

vi.  524 
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DEFENDANTS  OUT  OF  THE  JURIS- 
DICTION. 

Su  Rbhbaring. 

DELIVERY  UP  OF  DEED. 
See  Priority  of  Incumrrancebs. 

DELIVERY  UP  OF  INSTRL^MENTS, 
&c. 
Set  Bill  or  Exchange — Ship. 

DEMISE. 
See  Escheat. 

DEMONSTRATIVE  LEGACY. 
See  Legacy. 

DEMURRER. 
See  Answer  —  Discovery  —  Eqcitablb 
Jurisdiction — GENSRAii  Orders,  1841, 
August^  r.  xxxvii  —  Improvembrts — 
Joint  Stock  Company— Jurisdiction 
— Outstanding  Term — PARTWERsmp— 
Pleading— Tenant  roR  Life  ahd  Re- 
mainderman— Vendor  and  Purchaseb 
— Witness. 

1.  A  trustee  will  be  restrained  by  this 
Court  from  using  the  l^;al  powers  that 
have  been  conferred  upon  him  oUierwise 
than  for  the  legitimate  purposes  of  hb  trust, 
and  therefore  a  demurrer  for  want  of  equity 
cannot  be  sustained  to  a  bill  seeking  such 
relief,  although  the  plaintiff  may  have  a 
remedv  at  law.     Balls  v.  StrutU         J- 1*^ 

2.  On  argument  of  a  demurrer,  facts  not 
averred  in  tne  bill,  and  which  might  possibly 
have  been  denied  by  plea^  if  they  had  been 
averred,  —  intended  against  the  pleader. 
Foss  V.  HarhottU^  ii-  ^ 

3.  The  plaintiff  cannot,  on  demurrer, 
sustain  the  bill  by  waiving  the  relief  prayed 
against  the  demurring  defendant.  (Jriffiih 
V.  Ricketts,  iii.  476 

4.  Where,  consistently  with  the  state- 
ments in  a  bill  of  revivor,  the  defendant 
might  have  been  made  a  party  either  to 
receive  or  pay  what  was  due  to  her  firom 
the  estate  of  which  she  was  the  repr^en- 
tative,  or  to  account  for  her  own  receipts, 
but  it  did  not  appear  whether  she  was  a  pi^y 
for  any  of  such  purposes,  or  in  what 
character  she  was  brouffht  before  the 
Court,  her  demurrer  was  allowed.         I^' 

6.  K  the  causes  of  demurrer  assiapied 
include  the  groimd  of  objection  upon  which 
the  demurrer  is  allowed,  so  that  the  de- 
murrer allowed  is  not  a  demurrer  ore  tenus, 
the  costs  will  be  given,  although  the  de- 
murrer does  not  specifically  pomt  out  the 
objection  upon  which  it  succeeds-^W^* 
Lund  v.  Bianshard, 
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6.  A  defendant,  served  with  a  copy  of 
the  original  bill  under  the  2drd  Order  of 
August,  1841,  did  not  enter  an  appearance. 
At  the  hearin^f  leave  was  given  to  amend 
the  hill,  by  adding  parties ;  the  same  de- 
fendant was  served  with  a  copy  of  the 
amended  bill,  and  thereupon  he  appeared 
and  demurred : — Held^  on  motion,  that  the 
demurrer  of  the  defendant  in  the  stage  to 
which  the  cause  had  arrived,  was  irregular, 
and  must  be  taken  off  the  file.  Powell  v. 
Cockerell,  iv.  565 

7.  Where  the  defendant  omitted  to  give 
the  plaintiff  notice  at  the  proper  time  that 
a  demurrer  to  the  bUl  had  been  tiled,  and 
the  plaintiff  irregularly  obtained  an  order 
as  of  course  to  amend  his  bill,  on  or  before 
a  certain  day,  which  order  he  obtained  after 
twelve  days  from  the  filing  of  the  demurrer; 
but  withm  twelve  days  from  the  time  he 
received  the  notice,  the  Vice-Chancellor, 
on  a  special  motion  (made  afler  the  expira- 
tion of  the  former  order),  restored  the  bill, 
and  gave  the  plaintiff  leave  to  amend ;  but 
the  Lord  Chancellor,  on  appeal,  discharged 
the  order.    Matthewa  v.  Chichester^  v.  207 

8.  To  a  vendor's  biU  for  specific  per- 
formance of  a  contract  to  purchase  shares 
in  mines,  insisting  that  the  plaintiff  was  not 
bound  to  give  other  evidence  of  his  title  to 
the  shares  than  attested  extracts  from  the 
cost-books  or  registers  of  the  mines,  and 
that  the  defenduit  had  refused  to  accept 
such  evidence,  but  not  alleging  that  the 
plaintiff  was  unable  to  give  other  evidence 
of  his  title, — the  defendant  demurred : — 
Ueldy  that,  as  the  plaintiff  was  not  pre- 
cluded from  giving  other  evidence  of  his 
title,  if  necessary,  the  demurrer  must  be 
overruled.     CurUng  v.  Flight,  v.  242 

9.  By  the  effect  of  the  37th  General 
Order  of  August,  1841,  the  answer  put  in 
by  a  defendant  to  an  original  bUl,  although 
it  extends  to  matters  retained  in  the  amended 
bill,  does  not  preclude  the  defendant  from 
demurring  generally  to  such  amended  bill, 
by  overruling  the  demurrer,  as  it  would 
bave  been  hem  to  do  before  that  order  was 
made.     WiUie  v.  ElUce,  vi.  505 

DEPOSIT. 

See  Spkcific    Performance  —  Vendor 

AND  Purchaser. 


DEPOSIT  OF  TITLE  DEEDS. 
See  Priority  or  Incumbrancers. 

DEPOSITIONS. 
5ee  Appendix,  vol.  ix,  p.  Ixviii ;  vol.  x,  p. 
xlv— -Bill  to  perpetuate  Testimony 
—Evidence. 
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DESCENT. 
See  MAI.E  Line. 

DESCRIPTION. 

1.  A  gift  by  the  testator  to  his  first 
cousin,  Vincent  B,,  the  son  of  his  late  uncle 
Peter  B,  The  testator  had  no  cousin 
named  Vincent  B,  who  was  the  son  of  his 
late  unde  Peter ;  but  he  had  a  first  cousin 
named  George  Vincent  B.,  who  frequently 
visited  and  dined  ¥rith  him,  whom  he 
commonly  called  **  Fi'ncewi,"  and  who  was 
the  son  of  a  deceased  uncle  named  Joseph. 
The  son  of  Peter  was  named  Frederick,  and 
was  not  in  the  habit  of  visiting  the  testator. 
The  Court  admitted  evidence  of  these  ex- 
trinsic circumstances,  and  held,  that  the 
testator  was  mistaken  in  the  description 
rather  than  in  the  name  of  the  legatee  ; 
and  that  George  Vincent  B.,  the  son  of 
Joseph,  was  entitled  to  the  legacy.  Ber- 
naseoni  v.  Atkinson,  z.  345 

2.  Held,  also,  that  the  evidence  of  the 
solicitor  who  prepared  the  will,  that  the 
testator  had  by  his  instructions  expressly 
indicated  that  George  Vincent  B.  was  the 
person  for  whom  the  legacy  was  intended, 
and  that  he  (the  solicitor)  had  inserted  the 
description  without  the  direction  of  the 
testator,  and  in  a  mistaken  belief  of  the 
parentage  of  the  legatee,  was  not  admissi- 
ble, lb. 

3.  Where  a  legatee  is  pointed  out  by 
name  and  description,  and  there  is  no 
person  to  whom  the  name  and  description 
both  apply,  but  the  name  only  applies  to 
one,  and  the  description  only  applies  to 
another,  the  Court  will  endeavour,  from 
such  of  the  extrinsic  circumstances  as  are 
admissible,  to  ascertain  the  person  meant 
by  the  testator,  and  will  not  hold  the  be- 
quest void  for  uncertainty,  except  in  cases 
where  it  is  impossible  to  discover  any  pre- 
ponderance in  favour  of  one  of  the  persons 
rather  than  of  the  other.  lb. 

4.  A.,  who,  tmder  a  deed  made  by  his 
father,  was  entitled,  upon  his  father's 
death,  to  a  moiety  of  his  personal  estate, 
assigned  to  trustees  in  these  words : — "  All 
the  property  of  which  he  now  is  or 
may  stand  possessed,  both  real  and  per- 
sonal, and  now  consisting  of  one  note  of 
hand  for  £120,  one  other  note  of  hand  for 
£40,  one  cottage  in  his  own  possession, 
sold  to  S.  at  his  decease  for  £155,  two  other 
cottages  in  the  occupations  of  F.  and  W.'* 
upon  certain  trusts,  for  his  wife  and  rela- 
tions. A.  afterwards  died  in  the  lifetime 
of  his  father.  Upon  the  death  of  the 
father, — held,  that  the  trustees  under  A.'s 
assignment  were  entitled  to  take  under  that 


DETAINER. 


DEVISE. 


instrument  the  moiety  of  the  father's  per- 
sonal estate.     Choyce  v.  Ottey,  z.  443 


DETAINER. 
See  Prisoner. 

DEVIATION. 
See  Account. 

DEVISAVIT  VEL  NON. 
See  Heir-at-law. 


DEVISE. 

i&«CoN8TRUCTioN— Contingent  Remain- 
der—Copyhold— Estate  IN  Fee — Le- 
gal Estate  —  Mines  —  Mistake  — 
Power — Remoteness — Void  Devise. 

1.  Devise  to  a  corporation  and  other 
trustees  upon  trust  to  distribute  the  rents 
and  profits  annually,  on  a  certain  da^, 
amongst  certain  families,  according  to  their 
circumstances,  as  in  the  opinion  of  the  trus- 
tees they  might  need  such  assistance,  whose 
names  were  thereinafter  mentioned,  viz. 
(naming  twenty-four  persons) : — //e W,  first, 
not  necessarily  void  for  uncertainty;  se- 
condly, not  void  as  tending  to  create  a  per- 
petuity ;  and,  thirdly,  a  beneficial  interest 
m  persons  who  might  lawfully  take  land 
by  devise,  and  therefore  not  void  within 
the  Statute  of  Mortmain.    Liley  v.  Iley^ 

1.680 

2.  A  general  residuary  devise  and  be- 
quest of  real  and  personal  property,  for 
such  estate  and  interest  as  the  testator  had 
therein ;  the  personal  estate  to  be  subject 
to  the  testator's  debts : — Ileld^  to  pass  the 
legal  estate  in  real  property,  of  wnich  the 
testator  was  merely  trustee,  the  will  creating 
no  inconsistent  trusts  thereof.  Langford  v. 
Anger y  iv.  313 

3.  A  testator,  entitled  in  fee  to  some 
messuages  and  lands  in  A.,  and  entitled 
for  life  to  other  messuages  and  lands  in  A., 
devised  his  messuages  and  lands  in  A.  to 
his  son,  and  charged  his  tenement  in  A., 
occupied  by  H.,  with  certain  legacies.  The 
tenement  occupied  by  H.  was  part  of  the 
property  in  A.  to  which  the  testator  was 
only  entitled  for  life: — Ueld^  that  it  was 
not  to  be  inferred,  from  the  description  as 
his  own  of  the  tenement  in  A.  occupied  by 
H.,  that  the  testator  intended  to  describe 
and  devise  as  his  own  the  other  property 
in  A.,  in  which  he  had  only  an  estate  for 
life.     Parker  v.  Carter,  iv.  400 

4.  A.  devised  his  estates  to  B.,  his  son, 
for  life ;  remainder  to  the  first  and  other 
sons  of  B.  in  tail ;  remainder  to  his 
daughters  as  tenants  in  common  ;  remainder 

4G4 


to  C.  for  life ;  remainder  to  D.,  the  son  of 

C,  if  living  at  C.'s  death,  for  life ;  remainder 
to  the  first  and  other  sons  of  D.  ia  tail ; 
remainder  to  the  male  heir  for  the  time 
being  entitled  to  a  certain  family  estate ; 
remainder  to  the  first  and  other  sons  of 
such  male  heir ;  remainder  to  the  testator's 
own  right  heirs,  of  his  name:  and  he 
directed  the  residue  of  his  personal  estate 
to  be  laid  out  in  lands,  to  be  conveyed  to 
the  same  uses  as  his  devised  estates.  B., 
his  son  and  executor,  did  not  lay  out  the 
personal  estate  as  directed  by  the  will ;  but 
by  his  will  he  directed  that  certain  real  and 
personal  estate  should  be  conveyed  and 
assigned  to  the  trustees  under  the  will  of 
A.  upon  the  trusts  of  that  will,  or  such  of 
them  as  could  then  be  executed ;  adding, 
that  he  deemed  such  property  an  equivalent 
in  value  for  the  residuum  of  his  fikther'a 
personal  estate :  and  he  directed  that  the 
same  should  be  settled  and  accepted  ac- 
cordingly. The  real  and  personal  estate 
were  not  conveyed  or  assigned  according 
to  the  will.  On  the  death  of  B.  without 
issue,  C.  entered  into  possession  of  the  real 
estate  devised  by  botin  wills,  and  the  per- 
sonal estate  bequeathed  by  the  will  of  B. 
At  the  death  of  C,  D.  entered  mto  posses- 
sion of  the  same  real  and  personal  estate. 

D.  died  without  issue,  and  at  his  death 
there  was  no  male  heir  entitled  to  the  said 
family  estate: — Held^  that  the  ultimate 
limitation  in  the  will  of  A.  to  his  right 
heirs,  of  his  name,  vested  at  his  death,  and 
not  at  the  death  of  D.  Wrightson  v.  Mac- 
aulay,  iv.  487 

6.  That  the  co-heiresses  at  law  of  B.  (or 
the  parties  claiming  under  them)  were  en- 
titled to  the  real  estate  so  devised  by  the 
wiUsof  A.  andB.  Tb. 

6.  That,  inasmuch  as  the  estates  were 
made  equitable  by  the  will  of  B.,  the 
Court  might  properly  send  a  case  to  a 
Court  of  law,  to  try  at  the  same  time  the 
right  under  the  will  of  A.  as  well  as  under 
the  will  of  B.  J^- 

7.  That  the  personal  estate  bequeathed 
by  the  will  of  B.,  though  not  actually  con- 
verted, must  be  deemed  to  be  converted 
into,  and  to  have  descended  as,  real  estate. 

Ih. 

8.  Devise  of  lands  of  gavelkind  tenure 
to  trustees,  upon  trust  to  sell  a  competent 
part  for  the  payment  of  debts,  and  subject 
thereto  upon  trust  for  P.  M.  for  hfe,  and 
after  his  decease  for  the  first  son  of  P.  M* 
for  life,  and  after  his  decease  for  the  first 
son  of  such  first  son  and  the  heirs  male  of 
his  body,  and  in  default  of  such  issue  for 
every  other  son  of  P.  M.,  successively,  for 
the  like  interests  and  limitations ;  and  in 
default  of  issue  of  the  body  of  P.  M.,  or  in 
case  of  his  not  leaving  any  at  his  decease, 
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for  T.  M.  for  life,  and  after  his  decease  for 
T.  G.  M.,  the  eldest  son  of  T.  M.,  for  life, 
and  after  his  decease,  for  the  first  son  of 
T.  G.  M.  and  the  heirs  male  of  his  hody  ; 
and  in  default  of  issue  of  the  body  of  the 
said  T.  G.  M.,  for  every  other  son  of  T.  M. 
successively,  for  the  like  estates  and  in- 
terests ;  and,  on  failure  of  all  such  issue  of 
the  body  of  T.  M.,  upon  trust  for  him,  his 
heirs  and  assigns,  for  ever ;  provided  that, 
if  P.  M.,  or  T.  M.,  or  any  of  their  issue, 
should  become  entitled  to  the  Jodrell 
estate,  then  the  trustees  should  stand  seised 
of  the  devised  premises,  upon  trust,  for  the 
next  person  entitled  thereto  under  his 
will,  as  if  the  person  so  succeeding  to  the 
Jodrell  estate  were  dead.  T.  M.  med  after 
the  date  of  the  will,  and  the  testator  by  a 
codicil  declared  that  his  trustees  should 
stand  seised  of  the  devised  estates,  upon 
trust,  for  his  wife  for  her  life ;  and  from 
and  after  her  decease,  upon  the  trusts  de- 
clared by  his  will,  subject  to  the  declaration 
therein  contained  with  reference  to  the 
Jodrell  estate  :— //eW,  that  P.  M.  took  an 
estate  for  life  only.    Monypeuny  v.  Bering^ 

vii.  568 

9.  That  T.  G.  M.  took  an  estate  for  life 
in  remainder  after  the  life  estate  of  P.  M., 
contingent  on  P.  M.  not  leaving  anv  issue 
at  his  decease,  and  determinable  on  his  be- 
coming entitled  to  the  Jodrell  estate.     Ih. 

10.  That  the  eldest  son  of  T.  G.  M.  took 
a  contingent  remainder  in  tail,  after  the 
determination  of  the  life  estate  of  his 
father.  Ih. 

11.  A  will,  made  after  the  Wills  Act,  1 
Vict.  c.  26,  whereby  the  testator  gave,  de- 
vised, and  bequeathed  all  his  estate  and 
effects,  whatsoever  and  wheresoever,  and 
of  what  nature  or  kind  soever,  to  A.,  to  be 
paid,  assigned,  or  transferred  to  him  on  his 
attaining  twenty-one : — Held^  to  pass  real 
estate  (copyhold  of  inheritance)  subse- 
quently acquired,  notwithstanding  a  direc- 
tion in  the  will,  that,  in  the  meantime,  the 
executors  should  apply  the  interest,  divi- 
dends, and  proceeds  of  such  estate  and 
effects,  or  so  much  thereof,  or  so  much  of 
the  principal  thereof,  as  they  should  think 
necessary,  in  the  maintenance,  education, 
and  putting  forth  of  A.  in  the  world,  and 
should  invest  the  said  estate  and  effects  on 
real  or  personal  security  at  their  discretion. 
Stohes  V.  Salomons,  ix.  75 

12.  llie  directions  applicable  only  to 
personal  estate  may,  in  such  a  case,  be  con- 
strued as  referring  not  to  the  whole  sub- 
ject-matter of  the  gift,  but  to  such  portions 
of  the  estate  as  may  consist  of  personalty, 
to  which  such  directions  may  be  fitly  ap- 
plied, lb, 

13.  The  words,  **  I  bequeath  to  my  sons 
A.  and  B.,  and  likewise  constitute   and 
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ordain  them  my  sole  executors  of  this  my 
will,  all  and  singular  my  lands,  messuages, 
and  tenements,  with  all  my  goods  and 
chattels,  by  them  freely  to  be  possessed 
and  enjoyed :" — Ueld^  not  to  be  a  devise  in 
fee.     BromittY.  Moor^  ix.  378 

14.  A  residuary  devise  of  all  the  testa- 
tor's estate,  personal  and  real,  although 
made  subject  to  the  payment  of  his  debts, 
passes  the  le^al  estate  in  premises  of  which 
the  testator  was  mortgagee  in  fee,  notwith- 
standing the  case  of  Silvester  v.  Jarman, 
In  re  John  Field's  Mortgage.^  and  of  the 
Trustee  Act,  1850,  ix.  414 

15.  Devise  and  bequest  of  real  and  per- 
sonal estate  to  trustees,  upon  trust  for  the 
testator's  daughter,  for  her  life  fwith  power 
of  sale  on  her  consent),  and,  after  her  de- 
cease, for  such  person  or  persons  as  his 
daughter  should  by  will  appoint ;  and,  in 
default  of  such .  appointment,  a  devise  and 
bequest  of  such  real  and  personal  estate  to 
the  testator's  heirs  and  assigns  ex  parte 
matemft,  as  if  he  had  died  intestate  ;  and 
power  (by  a  codicil)  to  sink  any  part  of 
the  personal  estate,  or  proceeds  of  tne  sale 
of  the  real  estate,  in  the  purchase  of  an 
annuity  for  her  daughter : — Held,  upon  a 
claim  of  the  daughter  against  the  trustees 
for  the  conveyance  of  the  real  estate  to  her, 
that  the  heir  ex  parte  matema  was  the  heir 
at  the  death  of  the  testator,  and  that  the 
daughter  was  such  heir ;  and  the  Court 
directed  a  conveyance  to  her  accordingly^ 
RawUnson  v.  Wass,  ix.  673 

16.  A  devise  to  trustees  of  certain  copy- 
hold estate,  and  all  other  the  real  estate  of 
the  testatrix,  and  a  declaration  of  the  trusts 
of  the  monies  to  arise  from  the  sale  of  such 
copyhold  estate,  and  a  general  devise  of  all 
otner  her  real  estate  to  three  persons  as 
tenants  in  common : — Held,  not  to  pass  the 
legal  estate  of  the  testatrix  in  certain  copy^ 
holds,  of  which  she  was  merely  trustee. 
In  re  Morley's  Will,  293 

17.  Devise  of  real  estates  upon  trust  to 
pay  the  rents  and  profits  unto  or  to  the  use 
of  R.  L.  and  his  assigns,  for  his  life,  from 
and  after  his  decease,  unto  the  first  and  other 
sons  of  R.  L. ;  and,  in  default  of  such 
issue,  in  trust  for  the  first  and  other  daugh- 
ters of  R.  L. ;  and  in  default  of  such  issue, 
to  pay  the  rents  and  profits  as  therein  men- 
tioned ;  and  an  ultimate  remainder  over : — 
Held,  that  R.  L.  did  not  take  an  estate  tail 
in  the  devised  premises,  nor  an  estate  for 
life  with  remainder  to  his  first  and  other 
sons  successively  in  tail,  nor  an  estate  for 
life  with  remainder  to  his  first  son  in  fee. 
Bridger  v.  Ramsey,  320 

18.  The  28th  section  of  the  Wills  Act 
(7  Will.  4  &  1  Vict.  c.  26),  which  enacts, 
that,  *^  where  any  real  estate  shall  be  de- 
vised to  any  person  without  any  words  of 
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limitation,  such  devise  shall  be  construed, 
to  pass  the  fee  simple,  or  other  the  whole 
estate  or  interest  which  the  testator  had 
power  to  dispose  of,"  applies  to  the  devise 
of  an  existing  estate  or  mterest,  and  not  to 
an  estate  or  interest  which  the  testator,  by 
his  will,  creates  de  novo ;  and  therefore  a 
gift  by  will  since  the  statute,  of  an  annuity 
to  A.,  without  words  of  limitation,  but 
which  was  by  the  same  will  charged  upon 
real  estate,  is  not  a  devise  of  a  perpetual 
annuity  or  rent-charge,  and  is  a  gift  of  an 
annuity  for  life  only,  as  it  would  have  been 
before  the  statute.     Nichols  v.  Hawkes, 

z.  342 

DEVISE  TO  DECEASED  CHILD. 

See  Statutes,  Construction  of,  7  WUl,  4 
a- 1  Vict,  c  26. 

DEVISEE. 

See  Chabgk— Costs — Debtor  and  Cre- 
ditor —  Discovert  —  General  Or- 
ders, 1841,  August^  r.  xxx. 

DEVISEE  AND  EXECUTOR. 
See  Covenant. 

DEVISEE  OR  TRUSTEE. 

See  Statutes,  Construction  of,  3  j*  4 
Wia.  4,  c.  27,  8.  25. 

DEVISEE  IN  TRUST. 
See  Trustee  and  Cestui  que  Trust. 

DILIGENCE. 

See  Trustee  and  Cestui  que  Trust — 
Interpleader. 

DIRECTION  FOR  SERVICE  OF 
DECREE  OR  ORDER. 

See  Appendix,  vol.  ix,  p.  xiii. 


DIRECTORS. 
See  Joint-Stock  Compant. 

DISCHARGE. 

See  Admission — ^Arrest— Motion- 
Prisoner. 

DISCHARGE  OF  DEBT. 
See  Debtor  and  Creditor. 

DISCHARGE  OF  SOLICITOR. 

See  Lien. 
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DISCLAIMER. 
See   Ai>MiNisTRATiON  —  Amendmeih-  — 
Bankrupt — Costs  —  Evidence— Lu- 
nacy— RECErV^ER. 

1.  The  plaintiff,  who  was  entitled  to 
tithes  arismg  on  the  defendant's  land, 
served  the  defendant  ¥rith  notice  that  he 
had,  by  a  certain  indenture  and  lease,  de- 
mised those  tithes  for  a  term  of  years. 
The  plaintiif  afterwards  filed  the  bill  for 
an  account  of  the  same  tithes.  It  appeared 
that  the  lessee  disclaimed  all  interest  in  the 
tithes ;  and  the  lessee  also  put  in  a  dis- 
claimer in  the  cause. 

Heldy — that  upon  the  disclaimers  the 
Court  might  sa^ly  make  a  decree  upon 
the  evidence  then  before  it,  without  direct- 
ing an  inquiry  with  reference  to  the  alleged 
demise.    Mounsey  v.  Bumham,  i.  15 

2.  Where,  in  a  suit  for  small  tithes,  by 
the  vicar,  against  occupiers,  the  rector  is  a 
defendant  and  disclaims,  the  Court  maj 
use  the  disclaimer  for  the  purpose  of 
founding  upon  it  a  decree  for  the  particular 
tithes  demanded  by  the  plaintiff  in  the 
suit,  but  not  for  the  purpose  of  proving  the 
right  of  the  vicar  to  such  tithes.  Salkeld 
V.  Johnston^  i.  196 

DISCOVERY. 

See  Foreclosure — Inspection — Juris- 
diction— ^Plea — Privileged  Commu- 
nications— ^Production  of  Documents 
— Stay  of  Proceedings. 

1.  A  party  having  denosited  with  his 
bankers  an  annuity  deed,  together  with 
other  instruments,  as  security  for  the  ba- 
lance of  his  banking  account,  cannot,  by 
his  answer  to  a  bill  seeking  to  have  the 
annuity  deed  cancelled,  and  the  other  se- 
curities first  applied  in  satisfaction  of  the 
banker's  claim,  protect  himself  from  an- 
swering as  to  such  other  securities,  by 
alleging  that  they  are  his  own  title-deeds, 
in  which  the  plaintiff  has  no  interest 
Duncombe  v.  Davis,  i.  182 

2.  Discovery :— -Case  in  which  a  de- 
fendant must  seek  for  information,  which 
he  may  not  himself  possess.  Earl  of  Glen- 
gaU  V.  Frazer,  ii.  99 

8.  In  answer  to  a  bill  seekinc  to  impeach 
a  security  and  requiring  the  defendant  to 
set  forth  what  commmucations  passed  be- 
tween his  solicitor  and  agents  in  the  trans- 
action and  the  plaintiff;  and  what  letters 
were  written  and  received,  and  entries 
made  on  the  subject  by  such  solicitors— it  is 
not  sufficient  for  the  defendant  to  say,  that 
the  solicitors  had  ceased  for  several  years 
since  the  transaction  to  be  his  solicitors  or 
agents,  and  that  he  does  not  know  what 
communications  or  entries  they  had  had  or 
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made :  the  defendant,  if  he  has  not  per- 
sonal knowledge  of  the  facts,  must  at  least 
show  that  he  has  endeavoured  to  acquire 
the  information  from  his  agents  in  the 
transaction  in  question.  lb. 

4.  The  husband  charged  with  procuring 
his  marriage  with  a  minor,  by  falsely 
swearing  that  the  consent  of  her  parent 
had  been  given,  cannot  be  compelled  to 
discover  the  facts  relating  to  such  charge, 
upon  an  information  under  the  Marriage 
Act  (4  Geo.  4,  c.  76,  s.  23),  seeking  the 
forfeiture  of  his  interest  in  the  wife^s  pro- 
perty, and  a  settlement  of  the  same  upon 
her  and  her  issue.  Attorney- General  v. 
Lucas,  ii.  566 

5.  BUI  of  discovery  in  aid  of  an  ejectment 
by  a  plaintiff,  claiming  as  heir-at-law  against 
the  devisees  of  a  feme  covert,  alleging  the 
absence  of  any  power  of  appointment  in 
such  feme  covert,  or  that  it  was  never  duly 
exercised  by  her.  The  only  issue  raised 
on  the  pleadings  being  on  the  validity  of 
the  appointment  by  the  devise,  the  plaintiff 
was  held  not  to  be  entitled  to  the  production 
of  the  deeds,  under  which  the  defendants 
allied  that  the  power  of  appointment  was 
given  to  their  devisor,  altnough  it  ap- 
peared, that,  by  such  deeds,  the  estate  was 
limited  to  her  neirs  and  assigns,  in  default 
ofappomtment.  Bennett  y.  Glossop^  iii.  578 

6.  In  a  suit  by  a  cestui  que  trust  to  set 
wide  a  purchase  of  the  trust  property, 
made  thirty  years  before  by  the  trustee, 
the  trustee  insisted  on  the  knowledge  of  the 
transaction  and  long  acquiescence  therein 
by  the  cestui  que  trust ;  and,  in  his  answer 
to  a  cross  bill,  the  cestui  que  trust  admitted 
that  he  had  an  opinion  of  counsel  on  his 
right,  which  he  had  taken  man^  years  be- 
fore. The  Court  held  the  opinion  to  be  a 
privile^  communication,  and  refused  to 
order  its  production.     Woods  v.  Woods, 

iv.  83 

7.  In  a  suit  seeking  a  partnership  ac- 
count, the  defendant  denied  that  any  part- 
nership had  existed,  but  admitted  that  the 
names  of  both  of  the  alleged  partners  had 
been  used  on  the  show-l^ard,  and  other- 
wise in  the  business,  as  if  they  were  part- 
ners, but  with  the  view  only  of  introducing 
the  alleged  partner  into  the  business  on  the 
retirement  of  the  defendant ;  and  the  de- 
fendant admitted  the  possession  of  books, 
accotmts,  and  documents  relating  to  the 
business  and  matters  in  question,  but  said 
that  they  related  exclusively  to  his  own 
title,  and  to  matters  connected  with  his  own 
property  and  affairs  in  which  the  alleged 
partner  had  no  interest,  and  that  they  did 
not  relate  to  any  business  carried  on  in  part- 
nership, or  in  coinunction  with  the  alleged 
partner  i^Held,  that  the  statement  in  the 
answer  was  not  sufficient  to  exclude  the  title 
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of  the  plaintiff  to  the  production  of  the  do- 
cuments mentioned  in  the  schedule.  Harris 
V.  Harris,  iv.  179 

8.  Upon  motion  by  one  of  several  de- 
fendants to  dismiss  the  bill  under  the  first 
article  of  the  114th  Order  of  May,  1845, 
the  order  to  dismiss  will  not  be  refused 
merely  on  the  ground  that  other  defendants 
have  not  answered,  without  showing  suffi- 
cient cause  for  the  delay  in  getting  in  the 
answer  of  such  other  defendants.  Stinton 
v.  Taylor,  iv.  608 

9.  Demurrer  to  a  bill  of  discovery,  in 
aid  of  action  on  the  case  for  negligence, 
allowed ;  it  appearing  by  the  bill  that  the 
cause  of  action  had  not  arisen  within  six 
years  before  the  suit.  Smith  v.  Fox,  vi.  386 

10.  Confidential  communications  made  by 
a  party  to  his  attorney  or  counsel  do  not 
cease  to  be  privileged  by  the  fact  that  the 
attorn^  or  counsel  afterwards  becomes  in- 
terested as  devisee  of  the  property,  to  the 
title  of  which  such  communications  related. 
Chant  V.  Brown,  vii.  79 

11.  Upon  exceptions  for  insufficiency  to 
the  answer  of  a  party  who  had  been  the  at- 
torney in  the  transactions  impeached,  and 
who  refused  discovery  on  the  ground  of 
privilege,  the  Court  cannot  regard  the  sub- 
sequent consent  of  the  client  to  the  disclo- 
sure of  the  matters  inquired  after,  for  the 
question  of  sufficiency  must  be  determined 
as  of  a  time  anterior  to  the  exceptions.    lb, 

12.  Where  the  respective  titles  alleged 
by  the  plaintiff  and  aefendant  were  anta- 
gonistic,— the  plaintiff  claiming  the  rever- 
sion in  lands  alleged  to  be  in  the  possession 
of  the  defendant  as  lessee,  and  the  defendant 
claiming  to  be  entitled  in  fee  to  such  lands, 
but  admitting  that  he  derived  his  title 
imder  a  person  alleged  by  the  plaintiff  to 
have  been  lessee  only,  and  that  the  parcels 
mentioned  in  the  deed  under  which  he 
claimed,  in  some  respects,  although  not 
wholly,  corresponded  with  the  parcels  de- 
scribed in  the  demise  to  such  allied  lessee : 
it  was  held,  that  the  plaintiff  was  entitled  to 
a  discovery  of  such  parcels,  and  to  a  pro- 
duction of  60  much  of  the  purchase  deed 
as  described  them.  Attorney- General  v. 
Thompson,  viii.  106 

18.  A  plaintiff  is  not  entitled  to  discovery 
of  documents,  the  ri^ht  to  the  possession  or 
inspection  of  which  is  not  necessary  to  the 
proof,  and  is  only  consequential  upon  the 
existence  of  the  title  he  claims,  that  title 
not  being  admitted, — but  where  the  Court 
finds  upon  the  answer,  that,  although  the 
title  of  the  plaintiff  is  not  admitteu,  the 
question  as  to  the  existence  of  such  title  is 
a  question  to  be  tried, — the  plaintiff  is  en- 
titled to  the  discovery  and  production  of 
particulars  material  to  establish  his  case  on 
such  trial.  lb. 


DISCOVERY. 


DISSENTERS. 


14.  Considerations  of  the  limits  of  the 
riffht  to  discovery,  in  cases  of  adverse  title, 
or  the  deeds  and  evidences  in  the  possession 
of  the  defendant.  lb, 

15.  Distinction  between  cases  in  which 
discovery  is  sought  of  evidence  relating  to 
the  items  of  an  account,  the  right  to  which 
is  disputed,  and  cases  in  which  it  relates  to 
the  fundamental  question  in  dispute, — the 
right  to  the  account.     S.  C,  viii.  115 

16.  The  Court  will  in  many  cases  compel 
a  defendant  to  answer  direct  questions,  the 
answer  to  which  the  Court  may  be  less 
ready  to  allow  a  plaintiff  to  seek  by  examin* 
ing  tne  papers  of  nis  opponent.  5.  &.  viii.  116 

DISCRETION. 
See  Trustee  and  Cestui  que  Trust. 

DISCRETION  OF  TRUSTEES. 
See  Fines  on  Renewal — ^Investment. 

DISMISSAL  OF  BILL. 
See  Amendment — Appendix,  vol.  ix,  p. 
xiv — Costs — Decree — General  Or- 
ders, 1841,  August,  r.  xxxu;  1842, 
October^  r.  xxni —  Replication  — 
Stay  op  Proceedings. 

1.  The  arrears  of  rent  and  amount  of 
costs  brought  into  Court  by  the  plaintiff,  in 
a  suit  to  redeem  a  lease  forfeited  b^  non- 
payment of  rent,  must,  if  the  bill  is  dis- 
missed, be  repaid  to  the  phintiff—Semble. 
Bowser  v.  CoWy,  i.  109 

2.  In  a  suit  abated  by  the  death  of  a 
sole  plaintiff,  the  Court  has  no  jurisdiction 
to  order  that  his  representatives  shall  re- 
vive the  suit  within  a  time  to  be  limited  by 
the  Court,  or  that  in  default  of  their  doing 
BO,  the  bill  shall  be  dismissed.     Lee  y.  Lee^ 

i.  617 

3.  One  of  two  co-plaintiffs  having  be- 
come bankrupt,  and  the  other  appearing 
on  the  motion  of  the  defendant  to  dismiss 
for  want  of  prosecution,  and  declining  to 
proceed  with  the  cause,  the  bill  was  dis- 
missed with   costs.     Kilminster    v.  Pratty 

i.  631 

4.  Reasons  for  not  declaring  the  dismissal 
of  the  bill  to  be  without  prejudice  to 
another  suit.  Gloucester  (Mayor,  ^c.)  v. 
Wood,  iii.  148 

5.  On  the  motion  to  dismiss  the  bill  for 
want  of  prosecution  under  the  16th  and 
17th  amended  Orders  of  1828,  the  Court 
will  not  enter  into  the  merits  of  the  cause, 
to  determine  whether  the  bill  should  be 
dismissed  without  costs ;  but  will,  with  re- 
ference to  the  Question  whether  the  common 
order  should  be  made,  consider  onl^  the 
conduct  of  the  parties  in  the  cause  in  re- 
spect to  its  prosecution.     Stagg  y.  Knowles, 

iii.  241 
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6.  Form  of  the  notice  of  motion  to  dis' 
miss  a  bill  for  want  of  prosecution,  where 
the  last  step  was  a  repbcation  filed  under 
the  old  practice.     Spencer  v.  Allen,  iv.  455 

7.  The  114th  Order  (s.  4)  of  May,  m5, 
as  to  the  diflmissal  of  bills  for  want  of  pro- 
secution, applies  to  cases  in  which  publica- 
tion passeoi  under  the  old  practice,  before 
the  Orders  of  May,  1845,  came  into  oper- 
ation.    Robinson  y.  Purday,  iv.  483 

8.  The  n4th  Order  of  May,  1845,  as 
to  the  dismissal  of  bills  for  want  of  pro- 
secution, does  not  apply  to  a  case  where 
the  subpoena  to  rejoin  had  been  served^ 
and  there  had  been  a  commission  to  exa- 
mine witnesses  before  the  Orders  of  May, 
1845,  came  into  operation,  but  publicatum 
has  not  passed.    Prentice  y.  PMUips,  iv.  4^ 

9.  Order,  on  the  application  of  the  plam- 
tiff,  to  dismiss  his  bill,  with  costs,  against 
disclaiming  defendants,  without  prgudice 
to  any  question  how  the  costs  should  ulti- 
mately be  borne.    Bailey  y.  Lambert,  v.  178 

10.  Notice  of  motion  by  one  of  two  de- 
fendants to  dismiss  the  bill  for  want  of  pro- 
secution. The  plaintiff  thereupon  filed  a 
replication  to  the  answer  of  that  defendant ; 
the  other  defendant  had  not  wpeared.  On 
the  motion  being  made,  the  plaintiff  under- 
took to  dismiss  the  bill  against  the  other 
defendant,  whereupon  tlie  Court  refiised 
the  motion,  but  ordered  the  costs  to  be 
paid  by  the  plaintiff.     Heardey  v.  Abrohaih, 

11.  Fending  a  reference  of  title,  ordered 
upon  motion  in  a  suit  for  specific  perform- 
ance, the  defendant  cannot,  under  toe  lUtfa 
Order  of  May,  1845,  dismiss  the  bill  for 
want  of  prosecution.      Collins  y.  Greavet, 

v.  596 

12.  Where  the  same  solicitor  appeared 
for  two  defendants,  one  of  whom  had,  and 
the  other  had  not,  filed  his  answer  so  long 
a  time  previouslv  as  to  entitle  him  to  more 
to  dismiss  the  bill  for  want  of  ]>rosecation. 
the  Court  refused  such  a  motion  by  the 
former  defendant,  with  costs.  Winikrop^- 
Murray,  vii- 1*^ 

DISPAUPERING. 

It  appearing  on  aflfidavits  that  a  P*^P^' 
defendant  was  entitled  to  property  exceed- 
ing £20  in  value,  the  Court,  on  motion, 
oi^ered  him  to  be  dispaupered.  Goldmith 
Y.  GoldsmUh,  v.  1:^5 

DISSENTERS. 
See  Statutes,  Constructiok  or,  7  j*  8 
Vict,  c.  45— Trustee  an©  Cestui  qcb 
Trust. 


DISSOLUTION. 


ELECTION. 


DISSOLUTION. 
See  Pabtnsbship. 

DISTRIBUTION  (PERIOD  OF) 
Set  Children — ^Next  of  Kin. 

!  DISTRINGAS, 
Su  Statutes,  Constbuction  of. 

DIVESTING  OF  INTEREST. 
Sw  Contingent  Kemaindeb. 

DIVIDEND. 

Su  Joint-Stock  Company — Statittes, 

Construction  of,  4  fi-  6  WUL  4,  c.  22. 

DIVISION. 
See  Conversion. 

DIVORCE. 
See  Husband  and  Wife. 

DOCTRINE  AND  DISCIPLINE. 

Su  Trustee  and  Cestui  que  Trust. 

DOCUMENT. 
See  Evidence. 

DOMICILE. 
See  Administration. 

DOWER. 

Su  Elechon — ^Imfligation. 
1.  The  testator  devised  all  his  real  estate 
to  a  trustee  upon  trust  for  sale,  with  power 
to  convey  the  same  to  purchasers  without 
the  concurrence  of  any  person  or  persons 
beneficially  clainung  under  his  will ;  and 
he  directed  the  trustee  to  stand  possessed 
of  the  proceeds  of  such  sale,  together  with 
the  residue  of  his  personal  estate,  upon 
trust,  to  pay  one  maitly  of  the  interest  and 
dreidends  thereof  to  his  wife  during  her 
widowhood,  and  the  other  moietv  of  such 
intereit  and  dividends  (and  the  whole  after 
his  wife^s  decease  or  second  marriaee)  to 
his  sister  for  her  life ;  with  remainckr,  as 
to  the  whole  of  the  trust  fbnds,  to  the 
children  of  the  testator's  sister  for  their 
lives  and  the  Hfe  of  the  survivor;  re- 
mainder over.  The  widow  of  the  testator 
was  dowahle  of  part  of  the  real  estate : — 
Jitld,  that  the  widow  was  entitled  both  to 
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her  dower  and  to  the  benefit  given  to  her 
by  the  will.    Ellis  v.  Lewis^  iii.  310 

2.  Where  the  devise  of  land  is  in  trust 
for  sale,  the  mode  of  applying  the  proceeds 
does  not  affect  the  question,  whetiier  the 
widow  is  entitled  to  her  dower,  or  is  put 
to  her  election.    S,  C.  iii.  314 

8.  Bill  for  dower.  The  defendants  in 
possession  denied  the  title  of  the  widow, 
alleging  that  her  husband  had  not  been 
seised  of  an  estate  of  inheritance  in  the 
premises;  that  allegation  being  founded 
on  information  as  to  the  tune  of  his  death, 
which  was  believed  to  be  correct  J>ut  after- 
wards found  to  be  erroneous.  Decree  for 
dower  and  arrears  for  six  years  before  the 
filing  of  the  bill,  but  without  costs.  Bam- 
/ordY,  Bamford^  v.  203 

4.  Semhle^  If  the  defence  to  a  bill  for 
dower  be  groundless,  or  founded  on  facts 
which  the  aefendants  knew  or  with  reason- 
able diligence  might  have  known  to  be 
untrue,  tne  decree  would  be  with  costs,  /d. 

DRAWER  OF  BILL. 
See  Tbustbb  and  Cestui  que  Trust. 

EFFECT  OF  A  GIVEN  ACT. 

See  Injunction. 


EJECTMENT. 
Su  Costs— Injunction—Jurisdiction. 


ELDEST  SON. 
Su  Lboact. 

.     ELECTION. 

Su  HxRiTABLS  Bond. 

The  testator  by  his  will  devised  and 
bequeathed  all  his  real  and  persoiud  estate 
to  trustees,  subject  to  debts,  &c.,  upon 
trust  by  and  out  of  the  rents,  issues,  and 
profits  thereof,  to  pay  an  annuity  of  £100 
to  his  wife  during  her  life  or  widowhood, 
and  subject  thereto,  npon  trust  for  his 
daughter  for  life,  with  remainder  to  her 
children,  remainder  to  his  brother.  And 
the  testator  empowered  his  trustees,  at 
their  discretion,  during  the  continuance  of 
the  trusts  and  notwiUistanding  the  same, 
to  continue  and  carry  on  all  or  any  of  the 
farms  or  other  concerns  in  which  he  might 
be  enga^d  at  the  tune  of  his  decease,  and 
to  restrict  or  increase  any  such  concern, 
and  to  demise,  mortgage,  or  sell  all  or  any 
part  of  his  real  estate  or  chattels  real : — 
Ileld^  that  the  widow  was  not  entitled  both 
to  the  annuity  given  to  her  by  the  will  and 
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V.  ZoEf)03f 


V.  501 


ELEGIT, 
Se£  Bebtob  aitd  Creditoe, 

ENBOLLmG  DECREE, 
See  AprEMDix,  vol*  x,  p.  xyL 

ENR0L5IENT. 
&«  Mortgagor  and  Mortqaq££. 

ENTRY  ON  LAND. 

See  Statutes,  Cos^struction  of,  8  5*  ^ 
VicL  c.  18. 

EQUAL  SriARE, 
See  Agreement. 

EQUITABLE    ASSIGNMENT. 

5'W  AeSlOrNWENT. 

EQUITABLE  ESTATE. 

See  Legal  Estate* 

EQUITABLE  LIEN. 

See  FoBEiCN  ArrAcnMENT. 

EQUITABLE  JLTRISDICTION. 

See  Award  —  CopYRiGnT— Mistake  of 
Practice  at  Law  —  Partnership  — 
Trustee  and  CRiiTri  que  Trust. 

1.  The  mere  fact^  that  a  party  having  a 
power  bj  dee<l  to  rerokc  and  make  a  new 
appomtnient  of  trust  funds,  has  attempted 
to  make  such  revo<iatiou  and  new  appoint- 
ment by  will,  owing  to  her  having  for- 
sottcn  the  restrictions  of  the  power,  and 
being  at  the  time  unable  to  procure  the 
dee £,—18  not  a  gronnd  upon  which  equity 
will  supply  the  formal  execution  required 
hy  the  terms  of  the  power,  or  give  to  the 
win  the  effect  of  a  deed,  or  convert  the 
trustees  of  the  property  into  trustees  for 
the  persons  who  would  be  appointees  if 
the  will  were  a  good  execution  of  the 
power.     Bitckdl  v.  Blenkhorrty  v.  13 1 

2.  A  coiu^  of  equity  will  declare  and 
give  effect  to  a  forfeiture,  where  such  for- 
feiture is  incidental  to  the  adminitittratioii 
of  a  trust,     Zhittcamhe  v,  £euy,  v.  2S2 

3.  A  hill  to  set  aside,  on  the  ground  oi 
fraudulent  repregcRtation,  an  order  in  an 
action  at  law  made  by  eonsent,  staying  the 
action  and  directing  the  payment  of  a  cer- 
tain sum  of  money  by  the  defendant  to  the 
plaintiff,  and  which  mm  the  plaintiff  afWr- 
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as  it  did  not  state  that  the  plaintiff  wa; 
ignorant  of  the  alleged  repr^entation  king 
fraudulent,  not  only  at  the  time  of  the 
order,  but  at  the  time  he  lecdred  the 
money,     Dunu  v.  Cox^  xi.  01 

i.  It  appearing  that  a  second  action  hui 
been  brought  bv  the  plaintiff,  and  had  Iteen 
stayed  by  the  Court  of  law^  in  conj^equcna^ 
of  the  eonsent  order  made  in  the  first 
action;  and  that  the  plaintiff  had  taken 
regular  proceedings  at  law  to  set  addt  die 
order  staying  the  second  action^  but  that 
order  had  been  sustained ;  tins  Court  re- 
fused to  aid  a  suit  in  etjuity  brought  b v 
the  plaintiff  by  giving  him  leave  to  unieni 
upon  allowing  a  demurrer  to  hia  bill  to  m 
aside  the  consent  order  on  the  ground  of 
sucb  idleged  fraud.  /^' 

5.  Where  a  policy  of  Ufe  insnnmee  bad 
been  effected,  as  part  of  a  family  arrange* 
ment,  to  secure  to  the  wife  and  cbildrtB  of 
the  insured  a  sum  of  money,  and  the 
htiflband,  in  breach  of  the  condition  of  i 
bond  which  he  had  executed,  omitted  on 
one  occasion  to  pay  the  premium  on  the 
policy,  whereby  the  insurance  dropped 
but  afterwards  revived  it ;  the  Court,— 
under  the  circumstances,  and  hemg  of 
opinion  that  the  manner  in  which  the 
object  and  intention  of  the  insurance  Mni 
the  bond  had  been  described  to  the  hus- 
band in  a  correspondence  on  the  snbiett 
had  misled  him,  and  that  he  was  mi^t'Ei 
as  to  the  consequences  of  the  omission  to 
pay  the  premium,— restrained  an  action  en 
the  bond  in  respect  of  such  breach^  upon 
the  terms  of  tht  husband  paying  the  cu-^t*. 
Shearman  v.  ArGrtgor,  ii.  1"^> 

6.  The  Court  hua  no  jurisdiction  it  tM^ 
suit  of  an  owner  of  property,  to  reslitir  a 
mere  stranger  from  veaeatiously  distraimBif 
on  or  otherwise  molesting  the  tenanti 
Btit  V.  Drake,  xi^  369 

EQUITABLE  MORTGAGE. 
See  DsBTOR  axd  Creditor — Mortoace 
—  Mortgagor   akd    Mortgagee  — 
Priority  op  Incumbrancers  —  ^■ 

CEIVBR. 

An  equitable  mortgage  by  deposit  of 
title -deeds,  with  an  agreement  in  wririnc: 
by  the  party  making  the  deposit,  tociccuie 
a  formal  mortgage  of  the  property  to  the 
mortgagee  for  the  balance  which  might  be 
due  to  nira,  constitutes  the  equitable  mnrt- 
gaceo  a  purchaser  for  good  comjideniio^ 
within  the  stat.  27  EUz.  c.  4,  in  respect  ot 
such  balance ;  and,  it  being  a  term  of  the 
agreement  that  the  mortgage  to  becj^^uted 
should  contain  a  power  of  sale,  the  Court, 
on  a  bill  to  set  aside  a  prior  voluntary  coo- 
v^ance  by  the  mortgagor  aa  fraudiiJcfli 


EQUITABLE  RELIEF. 


ESCHEAT. 


and  Toid,  under  the  stat  27  Eliz.  e.  4, 
decreed,  that,  on  default  of  payment,  the 
mortgaged  property  should  be  sold.  Lister 
T.  Turner^  v.  281. 

EQUITABLE  RELIEF. 

See  Champerty  —  Jurisdiction  —  Life 
A88URAMC£— Public  Policy. 

EQUITABLE  SEISIN. 
See  Tenancy  by  thb  Curtesy. 

EQUITABLE  SET-OFF. 

See  Account. 

1.  A  share  of  rent  due  from  the  occupy- 
ing tenant  of  certain  premises  to  tibe  estate 
of  a  testatrix,  who  was  one  of  several 
tenants  in  common  of  the  same  premises, 
allowed  to  he  set  off  hy  her  executors  in  a 
suit  for  a  legacy  bequeathed  by  the  testa- 
trix to  the  debtor ;  but  not  as  against  a 
legacy  bequeathed  by  the  testatrix  to  the 
wife  of  the  debtor.    M^Mdhon  v.  BurcheU, 

iii.  97 

2.  In  a  suit  by  a  legatee  to  obtain  pay- 
ment of  the  legacy  out  of  the  assets  or  the 
testator,  in  a  due  course  of  administration : 
Held^  that  the  executor  might  retain  so 
much  of  the  legacy  as  was  sufficient  to 
satisfy  a  debt  due  from  the  legatee  to  the 
testator  at  the  time  of  his  deaSi,  although 
the  remedy  for  such  debt  was,  at  the  time 
of  the  death  of  the  testator,  barred  by  the 
Statute  of  Limitations,  21  Jac  1,  c  16. 
Courtenayv,  WilUams,  iii.  539 

3.  Whether  the  executor  would  haye 
had  the  same  right  of  retainer  if  the  suit 
had  been  for  payment  by  himself  person- 
ally, and  not  out  of  assets  of  die  testator 
—qwjBre.  lb, 

4.  A.  was  mdebted  on  bond  to  B. 
B.  died,  leaying  C.  his  sole  next  of  kin, 
who  obtained  letters  of  administration  of 
his  estete.  The  estate  of  B.,  after  all 
debts,  &c.,  were  paid,  left  a  clear  residue 
exceeding  the  amount  of  the  bond  debt. 
A  became  surety  for  C.  by  joining  in 
promissory  notes,  C.  became  an  insolvent 
debtor,  and  A.  was  compelled  to  pay  the 
notes.  G.  died,  and  then  the  assignee 
under  his  insolvency  took  out  letters  of 
administration  de  bonis  non  of  B.,  and  sued 
A  on  the  bond : — Held^  that  A.  might  set 
off  the  sums  which  he  had  been  compelled 
to  pay  as  surety  for  C.  against  the  bond 
debt    Jones  v.  Mossop^  iii.  568 

5.  The  obligor  in  a  bond  beoominf 
nurety  for  advances  to  the  obligee,  ana 
bemg,  after  the  insolvency  of  the  obligee, 
compelled  to  pay  the  debt  for  which  he 
had  become  surety,  is  entitled  to  set  off 
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the  sum  so  paid  against  the  amount  due 
upon  the  bond.  /&. 

6.  The  Court,  on  a  bill  for  an  account 
of  transactions  under  a  contract,  and  for 
an  injunction,  ref\i8ed  to  restrain  execution 
on  a  judgment  for  costs  of  an  action  at 
law,  wnich  the  plaintiff  had  brought  against 
the  defendant,  to  recover  momes  aUeffed 
to  be  due  under  the  same  contract,  ana  in 
which  action  there  was  a  verdict  for  the 
defendant.    Fisker  v.  Baldwin,         xi.  352 

7.  Cross  demands  are  not  alone  a  suffi- 
cient foundation  for  equitable  set  off;— «nd 
whether  equitable  set-off  is  not  confined  to 
cases  in  which  Uie  equity  of  the  bill  im- 
peaches the  title  to  the  legal  demand — 
quare.  Ih. 

EQurry. 

See  JuRiSDiCTiox. 

1.  Observations  on  the  rule  that  the 
plaintiff  seeking  equity  must  do  equity. 
llanson  v.  Keating^  iv.  4 

2.  The  rule  applies  only  to  the  one 
matter  which  is  the  subject  of  a  given  suit. 
Id.  iv.  5 

8.  The  fact,  that  the  legal  remedy  which 
existed  is  obstructed  or  lost  by  lapse  of 
time,  is  no  ground  for  the  interposition  of 
a  court  of  equity.    Ferrand  v.   Wilson, 

iv.  384 

4.  The  Court  will  neither  allow  the  form 

of  a  transaction  to  protect  a  fraud,  nor  set 

aside  a  transaction  otherwise  valid,  merely 

on  the  ground  of  form.    S,  C,         iv.  386 

EQUITY  RESERVED. 
See  Settino  down  Cause. 

EQUITY  OF  REDEMPTION. 

Distinction  between  an  equity  of  redemp- 
tion and  a  mere  trust.  Viscount  Downe  v. 
Morris,  vi.  404 

EQUITY  FOR  A  SETTLEMENT. 
See  Husband  and  Wife. 

ERASURE  IN  PENCIL. 
See  Revocation. 

ERROR  IN  ORDER  OR  DECREE. 

See  General  Orders,  1828,  April, 
r.  XLV. 

ESCHEAT. 

1.  The  lord  of  a  manor  taking  by  escheat, 
on  the  death  of  a  tenant  without  heirs,  the 
fee-simple  of  lands  holden  of  the  manor, 
but  subject  to  a  demise  by  way  of  mort- 
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gage  for  a  term  of  years  created  bj  the 
tenant,  is  entitled  in  equity,  as  against  the 
mortgagee,  to  redeem  the  term.  Viscount 
Downe  v.  Morris^  iii.  S94 

2.  If  the  lord,  taking  lands  by  escheat 
on  the  failure  of  heirs  of  his  tenant,  is 
liable,  under  the  statute  3  &  4  Will.  4, 
c.  104,  out  of  such  lands  to  pay  a  mort- 
eage  debt  of  the  tenant  charged  thereon. 
He  is  entitled  to  redeem  the  lands,  and  get 
in  the  securities  which  the  creditor  held 
for  the  debt  lb. 

ESTABLISHED  CHURCH. 
See  Tbubtbe  and  Cestui  que  Trust. 

ESTABLISHED  CHURCH  OF 
SCOTLAND. 

See  Tbustee  and  Cestui  que  Tbust. 

ESTATE  IN  FEE. 

A  testator  by  his  will,  dated  in  1819, 
devised  his  freehold  estate  as  follows: — 
'*To  my  daughter  Henrietta  I  bequeath 
the  house  I  five  in,  being  No.  11,"  &c. ; 
**  to  my  daughter  Martha  I  bequeath  my 
house  No.  10,  &c. ;  "but  it  is  my  will  that 
the  same  be  placed  in  trust,  and  that  they 
shall  only  receive  the  rent  during  then: 
life.''  "  In  case  of  Henrietta's  death  with- 
out leaving  behind  her  more  than  one 
child,  then  the  said  house  No.  11  shall 
revert  to  my  son  David,  son  John,  and 
daughter  Martha,  in  equal  shares ;  but  if 
she  leaves  mwe  than  one  (be  it  one,  two, 
or  more),  they  shall  all  share  alike  the  said 
property  left  to  their  mother ;  but  suppose 
that  none  of  them  five  to  twenty-one  years 
of  age,  the  said  property  shsJl  revert  to 
David,  John,  and  Martha,  as  before  men- 
tioned." Henrietta  survived  the  testator, 
and  died,  leaving  two  children,  of  whom 
one  fived  to  attam  the  age  of  twenty-one 
years,  and  the  other  died  under  that  age : 
— Held^  that  the  two  children  of  Henrietta 
took  an  estate  in  fee  simple  in  possession  in 
the  house  No.  11.    Burke  v.  Annis^  xi.  232 

ESTATE  FOR  LIFE. 
See  Devise. 

ESTATE  TAIL. 

See  Construction — Cy  FiuEs^-DEyisB 

Remoteness. 

EVIDENCE. 

See  Account  —  Ademption — Adbossion 
— ^Admission  and  Dischaeob — Affi- 
davit— Agreement — Appendix,  vol. 
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ix,  pp.  xvi,  Ixx ;  voL  x,  pp.  xvii,  xviii, 
xix,  XX,  xlv,  idvi,  xlvii,  xlviii  —  Ap- 
pointment—  Creditors*  Suit— Debt 

—  Debtor  and  CuEDrroR — Descrip- 
tion — Exceptions — ExHiarr— Fraud 

—  Injunction  —  Inquiry  —  Jodjt 
Stock  Company  —  Jurisdiction  — 
Leoacy  —  Mistake  — Partnership — 
Production  of  Documents— Rech- 
FYiNO  Deed — Satisfaction— SPECffic 
Performance — Statutes,  Construc- 
tion OF,  7  &  8  Vict.  c.  45 — TrrHES— 
Trayersing  Note — ^Vendor  and  Pub- 
chaser — ^Witness. 

1.  Where  secondary  evidence  ia  admit- 
ted to  prove  the  contents  of  a  lost  imtru- 
ment,  the  Court  will  presume  that  the 
instrument  was  stampea,  unless  there  be 
evidence  showing  that  it  was  not  stamped. 
Hart  V.  Hart,  1 1 

2.  To  render  secondary  evidence  ad- 
misflihle  in  ]^roof  of  the  contents  of  a  lost 
document,  it  is  sufficient  to  prove  that 
every  reasonable  search  for  the  document 
has  been  made,  although  every  poasible 
search  may  not  appear  to  have  been  made. 

Ih. 

3.  The  parties  agreed  to  admit  in  the 
cause  certam  facts,  m  the  same  manner  as 
if  they  had  been  proved  by  proper  and 
legal  evidence ;  and  among  otners,  that  a 
certain  exhibit  was  the  notice,  and  a  certain 
other  exhibit  was  a  true  copy  of  the  lease 
referred  to  in  the  notice : — Held,  that  the 
notice  was  not  evidence  of  the  lease  so  as 
to  relieve  the  defendant  from  the  necessitv 
of  calling  the  attesting  witness.  Mounteif 
V.  Bumham,  i.  15 

4.  That  the  admission  as  to  the  copy  of 
the  lease,  substituted  the  copy  for  the 
original,  but  did  not  place  the  copy  in  a 
better  situation  than  tne  original  n  it  had 
been  produced.  Jb. 

6.  The  admission  of  a  will,  in  the  sepa- 
rate answer  of  a  married  woman,  who  is 
the  heiress-at-law  of  the  testator,  b  not 
sufficient  evidence  to  enable  the  Court  to 
declare  the  will  established.  Brown  v. 
Hayward,  I  433 

6.  Whether,  in  the  case  of  a  daim  made 
adversely  to  a  class  of  persons,  the  mode 
of  provmg  that  all  the  members  of  the 
clam  are  parties,  is  necessarily  by  inquiiy 
before  the  Master— gticer«.  Uawhaa  v. 
Hawkins,  I  543 

7.  Instruments,  neither  admitted  nor 
denied,  may  be  proved  vivft  voce,  although 
the  cause  is  heud  upon  bill  and  answer, 
without  replication.    Rowland  ▼.  SturgiSf 

n.  520 

8.  A.  contracted  to  purchase  real  estate, 
and  died,  having  made  his  widow  his 
universal  devisee  and  legatee.  The  widow 
married  B.,  who,  in  1793,  took  a  convey- 
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anee  of  the  premises  contracted  to  be 
purchased  hy  A.,  to  himself  and  a  trustee, 
reciting  the  contract  by  A., — his  will  and 
death,— the  marriage  of  Ins  widow  with 
B. ;  and  that  **  thereupon  B.  became  eii>- 
titled  to  the  beneficial  interest  in  the 
purchase.**  B.,  in  1817,  sold  the  premises 
to  C,  and  C.  took  a  conveyance  irom  B. 
and  his  trustee,  reciting,  tnat,  by  certain 
good  and  sufficient  assurances  in  the  law, 
the  premises  stood  limited  to  B.  and  the 
trustee,  but  not  recitiuj^  the  deed  of  1793. 
The  widow  died,  leaving  her  heir-at-law 
an  infant,  who  came  of  age  in  1825,  in  the 
lifetime  of  B.  The  bill  was  brought  by 
the  heir-at-law  in  1836,  after  the  death  of 
B.,  for  a  conveyance  of  the  estate  : — Held, 
that  the  recital  in  the  deed  must  be  under- 
stood as  stating  that  the  widow  was  devisee 
of  the  purchased  premises,  and  that  the 
title  of  B.  accrued  oy  the  marriage ;  that 
the  Court  would  not  presume,  in  favour  of 
a  purchaser,  that  B.  had  any  other  title 
than  was  so  represented ;  that  C.  must  be 
presumed  to  have  been  cognizant  of,  and 
to  have  taken  the  title  of  B.  his  vendor ; 
that  the  equitable  title  of  the  heir-at-law 
of  the  widow  was  not  affected  by  the  lapse 
of  time ;  and  that  the  heir-at-law  was 
entitled  to  the  decree  for  a  conveyance  of 
the  estate.    Neesom  v.  Clarkson,       ii.  163 

9.  Letters  proved,  but  not  particularly 
mentioned  in  the  pleadings,  are  not  there- 
fore inadmissible ;  but  if  the  production  of 
such  evidence  would  operate  as  a  surprise 
on  the  other  party,  the  Court  will  not  give 
effect  to  it,  without  giving  the  party  to  be 
affected  by  it  an  opportunity  of  contro- 
Terting  it.     Malcolm  v.  Scott,  iii.  39 

10.  Circumatances  under  which  the 
answer  or  disclaimer  of  one  defendant  may 
entitle  the  plaintiff  to  a  decree  in  the  cause 
as  against  another  defendant,  although  the 
answer  or  disclaimer  of  one  defendant  is 
not  evidence  against  the  other.  Green  v. 
Pledger,  iii.  165 

11.  Evidence  on  which  the  Court  might 
decree  the  specific  performance  of  an 
^eged  agreement,  according  to  one  con- 
struction of  a  writing  which  was  of  doubt- 
ful meaning,  where  a  conveyance,  according 
to  a  different  construction,  had  been  exe- 
cuted by  the  vendor,  and  accepted  by  the 
purchaser.     Humphries  v.  Home,    iii.  277 

12.  It  heme  admitted  or  proved  that 
advances  had  been  made  by  the  testator  to 
the  legatee  : — Held,  that  cheques  drawn  by 
the  testator  on  his  bimkers,  in  favour  of, 
and  paid  by  them  to,  the  legatee,  were 
evidence  on  the  question  of  the  amount  of 
such  advances ;  and  that  an  admission  of  a 
debt  to  the  testator,  made  by  the  legatee  in 
his  balance-sheet,  and  examination  under 
his  bankruptcy  (though  it  did  not  charge 
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himself  so  as  to  take  the  debt  out  of  the 
Statute  of  Limitations),  was  evidence  of  the 
character  of  the  advances  which  had  been 
made,  on  the  question,  whether  such  ad- 
vances were  loans  or  gifts.  Courtenay  v. 
Williams,  iii.  539 

13.  Setnhle,  an  examined  copy  of  a  letter 
of  attorney,  inrolled  in  the  office  of  record 
in  Jamaica,  is  not  admissible  in  evidence 
(without  more) ;  although  an  examined 
copy  of  a  deed  so  inrolled  is,  by  force  of 
acts  of  the  local  legislature,  admissible. 
Faulkner  v.  Daniel,  iii.  221 

14.  Where  the  issue  raised  by  the  bill 
and  answer  was,  whether  the  plaintiff  had 
or  had  not  signed  a  document  under  the 
representation  and  belief  that  it  was  an 
authority  to  another  to  receive  the  plain- 
tiffs rents,  when  it  was  in  fact  a  contract 
for  the  sale  of  his  estate — evidence  of  the 
value  of  the  estate  cannot  be  regarded  as 
showing  that,  if  a  purchase,  it  was  a  pur- 
chase from  a  distressed  man  at  an  under- 
value, but  can  only  be  regarded  as  bearing 
on  the  probability  or  improbability  of  the 
alleged  sale.    Preston  v.  Wilson,       v.  194 

15.  Evidence  received  at  the  hearing  of 
the  cause,  and  entered  in  the  decree,  is  not 
necessarily  admissible  as  against  all  parties, 
on  inquiries  before  the  Master,  under  the 
decree.    Handford  v.  Handford,        v.  212 

16.  An  order  ex  parte  may  be  obtained 
by  a  defendant  for  leave  to  examine  a  co- 
defendsmt,  saving  just  exceptions, — as  well 
after  the  decree,  as  before  the  hearing ;  and 
the  question  of  the  competency  of  the  wit- 
ness will  not  be  tried  u^n  motion  to  dis- 
charge the  order,  but  is  open  when  his 
evidence  is  tendered.    Steed  v.  Oliver, 

V.  492 

17.  Quasre,  whether  an  admission  of  the 
payment  of  legacies  by  the  executor  is,  in 
any  case,  a  conclusive  admission  of  assets. 
Savage  v.  Lane,  vL  32 

18.  Payment  by  the  executor  of  the 
interest  of  a  legacy  to  the  tenant  for  life 
imder  the  will  is  not  conclusive  as  an  ad- 
mission of  assets  by  the  executor;  but 
such  payment  may  be  explained  as  having 
been  made  by  mistake,  or  for  other  reasons 
or  causes ;  and  in  that  case  the  usual  ac- 
count of  assets  may  be  directed  at  the  suit 
of  parties  interested  in  the  estate.  Postle- 
thwaite  V.  Mounsey,  vi.  33,  n. 

19  Assignment  by  the  sheriff  proved  by 
the  bill  of  rale  of  the  under-sheriff,  without 
proof  of  the  authority  by  the  shenff  to  the 
under-sheriff.     Wood  v.  Rowcliffe,  vi.  186 

20.  Qaosre,  whether  a  deed  vesting  lands 
in  trustees  for  a  charitable  use,  not  in- 
rolled  under  the  stat.  9  Geo.  2,  c.  36,  and 
therefore  within  that  act  ^'  null  and  void," 
is  admissible  in  evidence,  for  the  purpose 
of  showing  upon  what  trusts  the  Uuids  are 
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held,  the  party  having  the  legal  estate  ad- 
mitting that  he  is  a  trustee,  and  claiming 
no  beneficial  interest.  Attorney- General  v. 
Ward,  vi.  482 

21.  An  averment  in  the  bill,  that  a  de- 
fendant had  obtained  a  grant  of  letters  of 
administration  of  the  estate,  and  was  the 
l^al  personal  representative  of  the  author 
of  the  trust,  is  sufficiently  proved  by  the 
production  of  such  letters  of  administration, 
notwithstanding  they  appear  to  have  been 
granted  on  a  date  subsequent  to  the  insti- 
tution of  the  suit.    Bateman  v.  Margerison, 

vi.  496 

22.  A  deed,  dated  the  2nd  of  April, 
1813,  made  between  a  mother  and  her  two 
illegitimate  children,  recited,  that,  by  a 
prior  deed  of  the  28th.of  November,  1804, 
a  trust  fund  had  been  appointed  by  the 
mother  to  one  of  such  children,  subject  to 
a  power  of  revocation,  which  was  thereby 
expressed  to  be  exercised,  as  to  one  moiety, 
in  favour  of  the  other  child.  The  recited 
deed  of  the  28th  of  November,  1804,  was 
not  produced,  and  no  evidence  of  it  (beyond 
such  recital)  was  given.  The  deed  of  the 
2nd  of  Apnl,  1813,  was  in  another  suit 
declared  not  to  be  a  valid  appointment, 
being  in  favour  of  persons  whom  the  Court 
held  not  to  be  objects  of  the  power  reserved 
in  the  recited  deed  of  the  28th  of  November, 
1804 ;  and  in  a  suit  by  other  persons  claim- 
ing under  legitimate  children,  and  ap- 
pomtees  of  the  same  mother  by  an  instru- 
ment later  in  date  than  that  of  April,  1813, 
the  Court  decreed  the  transfer  or  the  fund 
to  the  parties  representing  such  legitimate 
children,  and  refused  to  direct  any  inquiry 
as  to  ^e  recited  appointment  of  the  28th  of 
November,  1804.    Bell  v.  Alexander^ 

vi.  648 

23.  Qvcere,  as  to  the  effect  which  would 
have  been  given  to  the  recital  of  the  deed 
of  the  28th  of  November,  1804,  if  the  title 
of  the  plaintiff  in  the  last  suit  had  been 
founded  upon,  or  had  been  derived  under 
or  through,  the  deed  of  the  2nd  of  AprO, 
1813,  which  recited  that  of  the  28th  of 
November,  1804.  lb. 

24.  On  interlocutory  applications,  which 
are  necessarily  heard  upon  affidavits,  the 
Court  does  not  dispense  with  the  rule,  that, 
on  disputed  points,  the  best  evidence  in  the 
power  of  the  parties  must  be  given ;  and, 
therefore,  it  is  not  sufficient  for  a  party  to 
state  upon  affidavit  the  purport  and  enect 
of  a  document  which  he  has  the  means  of 
producing.  Stamps  v.  The  Birmingham, 
Wolverhampton,  and  Stour  Valley  Railway 
Comparw,  vii.  265 

26.  The  evidence  of  a  witness  taken  de 
bene  esse  before  a  cause  is  at  issue,  and  not 
published  before  the  hearing,  may  be  pub- 
lished after  the  hearing,  for  the  purpose  of 
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being  used  on  a  question  referred  to  the 
Master,  if  the  witness  cannot  th^  be  exa- 
mined.    Forsuth  V.  Ellice,  vii.  290 

26.  Upon  the  motion  by  a  defendant  to 
suppress  depositions  supported  by  the  affi- 
davit of  a  witness,  that  the  evidence  which 
she  gave  before  the  commission^  was  not 
truly  represented  in  the  depositions,  and 
that  she  had  mistaken  the  meuung  of  a 
technical  expression  used  in  the  interrora- 
tories,  the  Court  refused  to  suppress  the 
depositions,  but  gave  the  parties  liberty  to 
re-examine  and  cross-examine  the  witness 
viva  voce  before  the  Master  (the  commis- 
sion being  issued  after  decree),  upon  the 
disputed  parts  of  the  depositions ;  and  tUso 
gave  the  plaintiff  liberty  in  the  same  man- 
ner to  examine,  and  the  defendant  to  cross- 
examine,  the  commissioner  and  his  clerk. 
Dobson  V.  Land,  vii.  296 

27.  A  person  served  with  a  subpana  ducts 
tecum,  under  the  Groieral  Order  XXTV.  of 
May,  1845,  to  produce  a  document  at  the 
hearing  of  a  cause,  may,  at  such  hearing, 
be  called  upon  his  subpoena,  and  askra 
whether  he  produces  the  document ;  and  if 
he  declines  to  produce  it,  why  he  so  de- 
clines, or  other  like  questions  confined  to 
the  mere  purpose  of  production.  GnffUk 
V.  Ricketts;  Griffith  v.  LuneU,  vii.  301 

28.  Proof  admitted  on  behalf  of  the 
plaintiff,  of  the  execution  of  a  deed  by 
affidavit  at  the  hearing,  where  the  answer 
had  not  been  replied  to,  but  did  not  deny 
the  execution.     Chalk  v.  Raine,      vii.  393 

29.  Where  witnesses  were  examined 
during  the  abatement  of  a  suit  occasioned 
by  the  death  of  parties,  the  depositions  of 
those  who  did  not  at  the  time  of  their  a- 
amination  know  of  the  death  of  the  parties 
which  had  caused  the  abatement,  were 
received,  and  the  depositions  of  those  who 
did  know  such  mcts  were  suppressed. 
Curtis  V.  Fulbrook,  viii.  29 

SO.  Acts  or  communications  of  the 
parties  after  an  agreement,  may  beevidoice 
of  facts  existing  at  the  time  of  the  agree- 
ment material  to  its  construction,  but  not 
to  determine  its  meaning.  Monro  v.  Taylor^ 

viiL56 

31.  In  a  suit  for  the  administration  of  a 
trust,  where  the  parties  beneficially  in- 
terested are  before  the  Court,  the  trustees, 
although  plaintiffs,  ought  not  to  enter  into 
evidence  as  to  facts  relating  to  or  showing 
the  respective  rights  of  the  cestuis  que 
trust.     GirdUstone  v.  Creed,  viii.  208 

32.  Evidence  of  the  number  of  persons 
constituting  a  partnership,  for  the  purpose 
of  proving  that  they  are  so  numerous  as  to 
bring  the  case  withm  the  rule  of  the  Court 
allowing  a  few  partners  to  sue  on  behalf  of 
themselves  ana  others.    Clay  v.  Rujford^ 
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83.  Evidence  of  timber  haying  been  left 
standing  for  ornament.   Mark^  y.  Marker, 

ix.  21 

34.  An  affidavit,  porportinji^  to  be  sworn 
before  a  Master  Extraordinary  of  the 
Court  of  Chancery  in  Ireland,  is,  under  the 
Stat.  14  &  15  Vict  c.  99,  s.  10,  admissible 
in  evidence  in  a  matter  before  this  Court, 
without  proof  of  the  signature  or  official 
character  of  the  person  before  whom  it  is 
stated  to  have  been  sworn.  In  the  matter 
o/Mahon's  Trust,  ix.  459 

35.  The  Stat.  14  &  15  Yict.  c.  99,  ena- 
bling parties  to  a  cause  to  be  examined  as 
witnesses,  renders  unnecessary  the  conunon 
order  under  the  old  practice  giving  liberty 
to  a  party  to  examine  another  party,  saving 
just  exceptions.  Swanny,  Wortley,  ix.460 

36.  Case  in  which  a  party  in  a  cause, 
heard  upon  bill  and  answer  without  repli- 
cation, producing  letters  of  administration 
to  a  deceased  person, — the  Court  may 
admit  them,  to  ascertain  the  representative 
character  of  such  party,  and  may  act  upon 
the  evidence  which  they  furnish  of  that 
character.     WUkiruon  v,  Fowkes,      ix.  592 

37.  Case  in  which,  after  parties  have 
gone  into  evidence  in  an  original  suit, 
eridence  is  material  or  admissible  in  a  sup- 
plemental suit.  lb. 

EXAMINATION. 
See  Admission — Admission   and   Dis- 

CHAROB  —  Co-DeFKNDANT  —  DEFEN- 
DANT—EVIDENCE — Witness. 


EXAMINATION  DE  BENE  ESSE. 

See  Appendix,  vol.  ix,  p.  xxii — EviDEircE. 

On  the  application  for  a  commission  for 
the  examination  de  bene  esse  of  a  vritness 
above  seventy  years  of  age  (such  witness 
being  the  xJaintiff  in  the  cause  and  a  de- 
fendant in  a  cross  cause,  whose  time  for 
answering  had  expired,  and  whose  answer 
had  not  been  nut  in,  and  being  also  the 
party  who  applied  for  the  commission  for 
the  purpose  of  being  examined  in  support 
of  his  own  case,  under  the  stat.  14  &  15 
Vict.  c.  99),  the  Court  refused  to  impose  it 
as  a  condition  in  making  the  order,  that  the 
answer  should  be  filed.     Forbes  v.  Forbes, 

iz.461 


EXAMINATION  IN  BANKRUPTCY. 
See  Evidence. 

EXAMINATION     OF     WITNESSES 
ORALLY  AT  THE  HEARING. 

See  Appendix,  vol.  ix,  p.  xxii. 
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EXAMINER. 
See  Appendix,  vol.  is,  p.  Ixxv. 


EXCEPTIONS. 

See  Answer — ^Appendix,  yol.  z,  pp.  zz,  1 
— CoNTEBfpT  — -  Costs  —  Discovert — 
Injunction — Next  of  Kin — Objec- 
tions TO  Draft  Report — Partner- 
ship—Pro InTERESSE  ST70. 

1.  Where  an  answer  is  reported  suffi- 
cient, and  the  bill  is  amended,  the  plaintiff 
cannot  again  sustain'  exceptions  on  the  old 
matters.  If  the  further  answer  is  referred 
on  new  exceptions  relating  to  the  old  mat- 
ters, the  ddendant  may  object  that  the 
answer  in  such  respects  must  be  deemed 
sufficient ;  and  it  is  not  necessary  that  he 
should  move  to  discharge  the  order  of  re- 
ference.   Buncombe  v.  Davis,  i.  184 

2.  There  is  no  exception  to  the  fbrcs;oing 
rule,  where  the  amencunents  consist  of  par- 
ticular charges  and  iuterrpgatories,  wnich 
were  included  in  a  general  charge  in  the 
original  bill,  or  of  a  prayer  for  specific 
rehef  included  in  the  j;eneral  prajrer ;  but, 

3.  Whether  there  is  an  exception  to  the 
rule,  where  a  new  case  is  made  by  the 
amended  bill — qucere,  lb. 

4.  The  Court  will,  in  a  proper  ease,  en- 
tertain a  special  application  to  refer  an 
answer  to  the  Master  to  consider  its  suffici- 
ency, without  regard  to  the  fact,  that,  by 
amending,  the  plaintiff  has,  in  form,  ad- 
mitted it  to  be  sufficient.  76. 

5.  In  a  case  which  is  brouffht  on  in  the 
form  of  exceptions,  but  in  wnich  the  sub- 
stantial order  would  be  the  same  however 
the  exceptions  may  be  disposed  of,  the 
Court  may  dispose  of  the  case,  without 
making  any  oraer  upon  the  ezce^ons. 
Hall  y.  Laver.  L  571 

6.  Where,  on  a  reference  as  to  titie  in  a 
suit  against  a  purchaser  for  specific  per- 
formance, the  Master  reports  m  favour  of 
the  titie,  but  the  Court  nolds  it  to  be  so 
doubtful  that  tiie  purchaser  diould  not  be 
compelled  to  take  it,  the  bill  may  be  dis- 
missed without  overruling  the  exceptions 
taken  by  the  defendant  to  the  report. 
Robinson  y,  MUner,  i.  678,  n. 

7.  An  order  to  set  down  for  ar^piment 
exceptions  to  the  Master's  report  of  msuffi- 
dency,  obtained  after  service  of  an  order 
for  leave  to  amend,  and  for  the  defendant 
to  answer  the  amendments  and  exceptions 
together,  is  irregular.  Earl  of  GlengaQ 
v.  Bland,  I  624 

8.  Exceptions  to  the  Mastei^s  report 
ought  to  f(Mlow  in  form  as  well  as  in  sub- 
stance the  objections  carried  in  before  the 
Master.    Ballard  v.  White,  ii.  158 

9.  Upwards  of  thirty  separate  objections 


EXCEPTIONS. 


EXECUTOR. 


were  taken  to  the  draft  report,  in  respect 
of  the  same  number  of  items  allowed  in  an 
account ;  one  exception,  including  all  the 
objections,  waa  taken  to  the  report,  for 
that  the  Master  ought  to  have  diadlowed 
the  same  items,  or  some  or  one  of  them : — 
Held,  that  this  was  informal,  for,  the  excep- 
tant requiring  the  judgment  of  the  Court 
on  every  item,  the  exceptions  should  have 
been  in  the  same  form  as  the  objections, 
and  thereby  have  called  for  sucn  judg- 
ment :  tluCt  this  exception  must  be  allowed, 
if  it  should  be  found  that  any  item  ought 
to  have  been  disallowed;  but  that,  not- 
vrithstanding  the  informality,  the  Court 
might,  if  it  thought  fit,  hear  the  exception 
upon  all  the  items,  and  make  a  special 
declaration  as  to  any  or  all  which  had  been 
improperly  allowed.  lb. 

10.  Leave  to  amend  the  bill,  without  pre- 
iudice  to  exceptions  to  the  answer  wnich 
had  been  over-ruled.      Woods  v.   Woods, 

in.  411 

11.  Report  of  the  Master  that  he  had 
not  thought  fit  to  allow  certain  charges 
or  payments  without  the  direction  of  Uie 
Court: — Held,  to  leave  the  propriety  of 
the  allowance  open,  an^  not  to  render 
exceptions  necessary  in  order  to  raise  the 
question.    Johnson  v.  Child^  iv.  90 

12.  After  exceptions  for  insufiiciency 
overruled,  under  Vie  S8th  Order,  and  an 
answer  put  in  to  an  amended  bill,  motion 
for  leave  to  except  to  the  answer,  notwith- 
standing the  former  order  on  tne  excep- 
tions, refused.    Kaye  v.  WaU,  iv.  128 

13.  The  Master  in  his  report  stated,  that 
he  had  admitted  certain  evidence,  and  that 
thereupon  he  found  certain  facts.  A  party 
objecting  to  the  admission  of  the  evidence, 
and  to  the  conclusion  thereupon,  cannot 
open  that  objection  83  aj^pearin^  on  the 
face  of  the  report,  TTithout  havmg  taken 
exceptions.    llast  v.  East,  v.  847 

EXCHANGE. 

See  Statutes,  Construction  op,  1  j*  2 
Geo.  4,  c.  92. 

EXCLUDING  CLAUSE, 
i&e  Will, 


EXECUTION. 
See  ADicmiSTRATiON  Suit— Jurisdiction 

— ^PARTNSRSHir. 

EXECUTOR. 

See  Administration  Suit — ^Adbossion — 

Admission  and  Discharqe — Costs — 

Dbbtor  and  Creditor — Evidence — 

I'artnbrbhip^Faymknt  into  Court 
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— Power — Statutes,  CoKSTBucnon 
OF,  3  j-  4  WUL  4,  c.  104— Trustee  and 
Cestui  que  Trust. 

1.  An  executor,  in  a  suit  for  the  arrears 
of  an  annuity  under  a  will,  disputing  the 
title  of  the  plaintiff  to  the  annuity  as  a 
question  of  law,  but  admitting  assets  suffi- 
cient to  pay  funeral  and  testamentary  ex- 
penses and  legacies,  may  be  decreed  to  pay 
the  costs  of  the  suit  in  addition  to  the 
arrears,  and  is  not  entitled  to  a  decree  for 
an  account  of  the  assets  prior  to  any  decree 
being  made  for  costs.    Boch  y.  CalUn, 

Ti.501 

2.  An  executor  having  assets  of  his  tes- 
tator, either  in  money  or  goods,  before  any 
bill  had  been  filed  for  the  administration  of 
the  estate,  applied  to  a  creditor  of  the  tes- 
tator for  a  loan  of  a  sum  of  money  eopal 
in  amotmt  to  the  debt ;  and  the  creditor 
accepted  the  personal  security  of  the  exe- 
cutor Tor  the  amount,  and  released  his  debt 
against  the  estate : — Held,  that  the  executor 
having,  by  such  substitution  of  his  own 
seciuity  for  that  of  the  estate,  discharged 
the  debt,  as  against  the  estate,  should  not 
be  treated  as  a  mere  purchaser  of  the  debt 
of  the  creditor,  and  as  such  entitled  only 
to  stand  in  the  place  of  the  creditor ;  but 
that  the  executor  was  entitled  to  be  allowed, 
in  his  own  discharge,  the  amount  of  the 
debt  as  a  debt  of  the  testator  preferred  and 
paid.    Hepworth  v.  Heslop,  yi.  561 

8.  On  a  question  in  the  administration  of 
assets,  whether  a  bond  given  bv  a  testator 
to  his  son  for  alleged  arrears  of  salary  was 
voluntary  or  for  valuable  consideration,  the 
Court,  not  relying  on  the  admission  of  the 
testator,  or  the  examination  of  the  son  and 
executor,  in  a  case  where  the  estate  was 
insolvent,  directed  an  issue  on  the  question, 
whether  the  testator,  at  the  tune  of  exe- 
cuting the  bond,  was  indebted  to  the 
obligee  to  the  amount  thereby  secured.  Ih. 

4.  One  of  two  executors  may  sue  the 
other  executor  for  an  account  and  payment 
of  monies  owing  by  such  other  executor  to 
the  testator  at  the  time  of  his  death ;  and 
to  such  a  suit  the  persons  beneficially  inter- 
ested in  the  estate  are  not  necessary  par- 
ties.   Peake  v.  Ledger,  viii.  313 

6.  By  an  assignment,  by  one  of  several 
executors,  of  a  leasehold  estate,  the  pro- 
perty of  the  testatrix,  which  had  been  be- 
queathed to  that  executor  absolutely  for 
his  benefit,  reciting  that  the  assignor  and 
another  executor  had  proved  the  will  (but 
not  stating  the  fact  that  a  third  executor 
had  also  subsequently  proved),  and  reciting 
that  the  executors  had  assented  to  the  bc- 

auest  to  the  assignor,  it  was  witnessed  that 
be  assignor,  in  his  several  capacities  of 
executor  and  assignee  of  the  testatnx,  m 
consideration  of  the  sum  therein  mentioned, 


EXECUTOR. 


EXTRA-PAROCHIAUTY. 


sold  and  asaigiied  the  premises  to  the  pur- 
caser.  The  assignor,  in  his  character  of 
executor,  was,  at  the  time  of  the  assign- 
ment, indebted  to  the  estate  of  the  testa- 
trix in  a  sum  greater  than  the  value  of  the 
property  assigned.  On  a  bill  by  the  co- 
executors,  on  behalf  the  estate  of  the  tes- 
tatrix, to  set  aside  the  assignment,  and  re- 
coTer  the  title  deeds  : — Held,  that  the 
assignment  by  the  executor  to  the  pur- 
chaser was  OTectual;  and  that,  whether 
there  had  or  had  not  been  an  assent  to  the 
bequest  by  the  other  executors,  the  Court 
would  not  disturb  the  sale.      Cole  v.  Miles, 

X.  179 

6.  Whether,  without  any  express  assent 
by  executors  to  a  bequest  of  a  leasehold 
estate,  the  entering  of  the  legatee  into  pos- 
session and  receipt  of  the  rents  and  profits, 
with  the  knowledge  of  and  without  any 
objection  from  the  executors,  does  not 
amount  to  an  assent  by  them — Qucere.    lb. 

7.  A  testatrix  bequeathed  a  leasehold  to 
trustees  and  executors,  in  trust  for  sale, 
and  gave  one  of  such  executors  a  beneficial 
interest  for  his  life  in  one-fourth  part  of 
the  estate.  The  latter  executor,  hemg  at 
the  time  indebted  to  the  estate  of  the  tes- 
tatrix, made  an  assignment  of  his  beneficial 
interest  by  way  of  mortgage,  to  secure  a 
private  debt  which  he  owed  to  a  creditor, 
and  deposited  the  title  deeds  with  the  cre- 
ditor I—Held,  on  a  bill  by  his  co-executors, 
to  recover  the  title  deeds,  that  the  estate 
of  the  testatrix  was  entitled  to  a  lien  on 
the  interest  of  the  de&ulting  executor  in 
the  premises  comprised  in  the  deeds,  in 
prionty  to  the  lien  created  by  his  assignment 
to  the  mortgagee  ;  and  the  Court  decreed 
the  title  de^s  to  be  delivered  up,  with  a 
declaration  that  they  belonged  to  the  three 
trustees.     Cole  v.  Muddle^  x.  186 

EXECUTOR  DE  SON  TORT. 

1.  The  widow  of  the  testator  employed 
A.  to  collect  some  of  the  debts  due  to  the 
testator's  estate,  which  A.  accordingly  col- 
lected, and  paid  over  to  the  widow,  believ- 
ing that  she  was  the  administratrix.  The 
'wdow  subsequently  died  without  having 
obtamed  letters  of  administration :  —  Held, 
that  A.  having  received  monies  which  he 
knew  to  be  part  of  the  estate  of  the  testa- 
tor, and  not  having  accounted  for  such 
monies  to  the  legal  personal  representative 
of  the  testator,  A.  was  liable  to  be  sued  as 
executor  de  son  tort.  SharlandY.  MUdon, 
Sharland  v.  Loosemore,  v.  469 

2.  That  the  liability  was  not  avoided  by 
the  suggestion  that  A.  acted  as  the  u;ent 
of  the  widow,  inasmuch  as  the  acts  or  the 
^dow  and  A.,  in  reference  to  the  testator's 
6^te,  were  the  acts  of  wrong  doers,  and 
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the  law  does  not  recognise  the  relation  of 
principal  and  agent  as  existing  amon^ 
wrongdoers.  lb. 

S.  That  A.  was  liable  as  executor  de  son 
tort  to  account  to  a  party  interested  in  the 
testator's  estate,  in  a  smt  for  that  purpose, 
without  any  charge  of  collusion  between 
such  executor  de  son  tort  and  the  legal 
personal  representative.  lb, 

EXECUTOR  &  ADMINISTRATOR. 

See  Account — Adionistration — Costs 
— ^Debt  —  EquriABu  Set-off  —  Le- 
gacy— Parties — Power  —  Retainer 
— SoLicrroR. 

1.  Semble,  a  party  suing  as  executor  or 
administrator  cannot  sustain  proceedings 
to  recover  a  larger  sum  than  that  upon 
which  the  probate  duty  is  calculated. 
Jones  y.  Howells,  ii.  342 

2.  The  administrator  under  a  limited 
administration,  granted  by  the  proper 
Ecclesiastical  Court,  represents  the  estate 
of  the  deceased  to  the  extent  of  the  autho- 
rity conferred  by  the  letters  of  administra- 
tion ;  but  if  the  administration  granted  be 
more  limited  than  the  purposes  of  the  suit 
require,  and  it  is  in  the  power  of  the  plain- 
tiff to  obtain  a  more  general  administra- 
tion, the  Court  may  require  him  to  do  so. 
Faulkner  v.  Daniel,  iii.  207 

EXERCISE  OF  POWER. 
See  Breach  of  Trust. 

EXHIBITS. 

See  Bill  and  Answer — Production  of 
Documents. 

1.  A  deed  proved  by  the  attesting  vrit- 
ness  viv&  voce  at  the  hearing,  is  well 
proved  for  all  purposes  in  the  cause,  unless 
It  is  impeached.    Bowser  v.  Colby,     i.  109 

2.  Tne  43rd  Order  of  August,  1841, 
allowing  exhibits  to  be  proved  by  affidavit, 
instead  of  vivft  voce  at  the  hearing,  does 
not  dispense  with  the  practice  of  obtaining 
the  oraer  of  leave  to  prove  the  exhibit  at 
the  hearing,  but  that  order  may  be  ob- 
tained after  the  affidavit  has  been  made. 
Clare  v.  Wood,  i.  814 

EX  PARTE  PROCEEDINGS. 
See  Pro  Confesso. 

EXTRA-PAROCinALITY. 

In  a  suit  for  tithes,  a  district  consisting 
of  307  acres  of  land,  within  the  ambit  ot, 
and  surrounded  by,  the  pariah : — Held,  after 
the  trial  of  an  issue  at  law,  to  be  extra- 


Clayton  v.  Meadows^ 


iL  26 


FACTOR. 
See  Agent — Pbixcifal  and  Agent. 

FAILURE  OF  ISSUE. 
See  Construction. 

1.  Estates  settled  on  the  husband  for  his 
life,  with  remainder  to  his  sons  successively 
in  tail,  remainder  to  the  husband  in  fee, 
were  devised  by  the  husband,  in  c(ue  he 
should  die  without  having  any  issue  by  his 
wife,  to  his  wife  for  her  life,  remainder  to 
his  brother  for  his  life,  with  remainder 
in 'trust  for  sale,  with  a  direction  to  pay 
£4000  out  of  the  proceeds,  rents,  and  pro- 
fits, to  the  eldest  daughter  of  the  brotner, 
to  be  a  vested  interest  on  her  attaining 
twenty-one  or  day  of  marriage : — Hela^ 
that,  upon  the  true  construction  of  the 
will,  the  ulterior  limitation  depended  on 
the  failure  of  issue  at  the  death  of  the 
testator,  and  not  on  the  general  failure  of 
issue  ;  and  that  the  daughter  was  entitled 
to  the  £4000.  In  the  MatUr  of  Rye's  Settle- 
ment,  x.  106 

2.  Where  the  ulterior  limitations  in  a 
will  are  made  to  depend  upon  a  failure  of 
issue  of  the  testator,  and  tnere  are  found 
amongst  the  ulterior  limitations  provisions 
which  could  not  reasonably  be  meant  to 
depend  upon  a  general  failure  of  issue,  the 
will  is  to  be  construed  as  referring  to  a 
failure  of  issue  at  the  death,  and  not  to  a 
general  failure  of  issue.  lb 

3.  The  fixing  of  the  tune  of  the  death  of 
living  persons  as  the  period  of  disposition, 
considered  as  inconsistent  with  the  notion 
that  the  legacy  was  to  take  effect  only  on 
general  failure  of  issue.  lb. 

FAITH  AND  CONFIDENCE. 

See  Injunction. 

1.  Relief,  on  the  principle  of  correcting 
abuses  of  confidence,  given  against  the 
liability  in  the  maker  of  a  promissory  note, 
taken  from  a  poor  patient  on  the  occcasion 
of  a  change  of  his  position  in  life,  by  his 
medical  attendant  without  any  account 
having  been  rendered,  and  for  an  amount 
beyond  what  was  due  for  his  attendance 
on  the  most  extravagant  scale  of  charges. 
BiUage  Y.  Soiithee^  Ix,  534. 

2,  If  the  ri^^ht  to  a  benefit  taken  by  a 
pei>on  in  a  coatiJential  sit  nation  ]m  ques- 
tiuned  in  cqnity,  and  it  is  songht  to 
be  unstained  m  an  exercise  of  liboniHtj^ 
it  must  be  shown  tliat  it  was  the  in- 
tention of  tlie  piirty  from  whom  the 
l*cncfjt   emanated  to   t*e  liberal ;   but  in- 
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imports  the  absence  of  influence ;  and  the 
onus  of  establishing  a  gift  in  such  drcnm- 
stances  rests  with  the  party  who  has  re- 
ceived it.  76. 

3.  The  bill  sought  to  restrain  the  defen- 
dant from  proceeding  to  recover  the 
amount  of  a  promissory  note  for  £325,  on 
two  grounds :  first,  tliat  the  plaintiff  had 
signed  it  in  the  belief  that  it  was  for  £25 
only ;  and  secondly,  that  it  was  given  by 
the  plaintifiT,  the  patient,  to  his  medicu 
attendant,  on  the  occasion  of  an  aocesaon 
of  fortune  to  the  family  of  the  patient, 
without  any  account  debvered,  and  for  an 
amount  more  than  would  be  due  for  medi- 
cal attendance  on  the  most  extravagant 
scale  of  charges ;  and  the  Court,  on  proof 
of  the  circumstances  constituting  the  second 
ground  of  relief— JE/^bW,  that  the  plaintiff 
was  entitled  to  a  declaration  that  tne  note 
should  stand  as  a  security  only  for  the 
amount  due  for  medical  attendance  oii  the 
plaintiff,  although  the  case  of  the  plaintiff 
as  to  the  first  ground  of  rehef  sought  by 
his  bill  was  wholly  disproved.  76. 

4.  The  phuntiff  in  equity  having  an 
equitable  as  well  as  a  lesal  defence  to  the 
action  on  the  note,  and  having  filed  his 
bill,  is  not  bound  to  go  into  evidence  at  the 
trial  at  law  to  establish  his  le^  defence, 
but  may  rely  on  his  case  in  eqmty,       76. 

FALSE  RECITAL  OF  INCUM- 

BRANCE. 
See  Prioritt  op  Incumbrancers. 

FAMILY. 
See  AuENATioN — ^Devise. 

1.  The  testator  bequeathed  several  lega- 
cies, and,  among  others,  to  S.  W.  £14,000, 
"and  to  the  latter  gentleman's  family 
£6,000."  S.  W.  had  six  children,  aU 
living  at  the  date  of  the  testamentary 
instrument  and  at  the  death  of  the  testator, 
and  no  other  issue  : — Heldy  that  such  ax 
children  were,  as  joint  tenants,  exclusively 
entitled  to  the  legacy  of  X6,000.  Wood  r. 
Wood,  iii.  w 

2.  A  bequest  to  the  family  of  G.,  ^ 
not  to  be  void  for  uncertainty ;  bat  con- 
strued to  be  a  gift  to  the  chddrenof  G. 
(an  uncle  of  the  testator,  known  to  and  on 
terms  of  intimacy  with  him),  as  joint  te- 
nants, and  not  to  include  the  piurents  orth^ 
grand- cliildr en.     Gregory  v.  Umlhj  iJ-  '^ 

FAMILY   ARRAKGFJIENT. 

See  Rkcttfying  DieO- 

FAJULT   CONTRACT. 
L  A  deed  oonveyjug  the  property  of  ^ 


FAMILY  CONTRACT. 


FINES  ON  RENEWAL. 


intestate,  iipon  trusts,  in  pursuance  of  an 
agreement  for  the  diyision  of  such  property, 
o^e  soon  afler  the  death  of  the  intestate, 
between  his  sister  and  heiress-at-law,  her 
husband,  and  her  illegitimate  son,  and 
which  agreement  was  founded  on  the  sup- 
position that  the  intestate  had  made  a  wdl 
disposing  of  his  property  in  favour  of  the 
illegitimate  son,  which  will  had  not  heen 
found : — Held^  not  to  be  voluntary  within 
the  statute  of  Elizabeth ;  but  supported 
and  enforced  against  the  heiress-at-law 
and  her  husband,  and  also  against  subse- 
quent purchasers  from  them  for  valuable 
consideration  with  notice  of  the  trust  deed. 
Heap  V.  Tonge^  ix.  90 

2.  Under  the  agreement  and  trust  deed, 
other  children  of  the  sister  and  heiress-at- 
law,  both  legitimate  and  illegitimate, 
bendes  the  chud  in  whose  favour  it  was 
suggested  that  a  will  might  have  been 
made,  took  interests  in  the  property  of  the 
intestate;  and  it  was  held,  that  the  deed 
was  not  voluntary  as  to  such  other  parties, 
but  that  they  were  within  the  consideration 
of  the  family  contract.  Ih. 

3.  Power  of  the  parties  to  a  family 
arrangement,  stipulating  for  the  interests 
of  other  members  of  the  family,  afterwards 
to  modify  the  terms  of  the  arrangement. 
S.  C,  IX.  108. 

FEE  SIMPLE. 
See  Devise. 


FELON. 

^  Assignment — ^Attorney- General — 
Stock. 

FELONY. 
^Vhether  the  party  who  has  been  injured 
by  a  felonious  taking  of  his  property,  and 
is  prosecuting  the  imputed  felon,  may  not 
sustain  a  bul  or  proceeding  in  equity 
against  the  latter,  to  preserve  m  the  mean- 
time the  property,  the  abstraction  of  which 
is  the  subject  of  the  criminal  charge— 
q^ujtre.  In  the  matter  of  ike  Marquis  of 
Hertford,  i.  684 

FERRY. 

See  Penalties. 

FINE. 
ike  Copyhold— Lessor  and  Lessee. 

FINES  ON  RENEWAL. 
See  Renewal  of  Lease. 
1.  On  a  devise  of  successive  interests  in 
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leases  for  lives  or  years,  where  the  testator 
directs  that  the  leases  are  from  time  to 
time  to  be  renewed,  without  more,  the  fines 
and  expense  of  renewal  are  to  be  borne  by 
the  tenant  for  life  and  remainderman,  or 
parties  successively  entitled,  in  proportion 
to  their  actual  enjoyment  of  the  estate,  and 
not  in  proportion  to  an  extent  of  enjoyment 
to  be  determined  speculatively,  or  by  a 
calculation  of  probabilities.    Jones  v.  Jones, 

V.  440 

2.  There  is  no  difference  in  the  rule  as 
to  the  apportionment  of  fines  for  renewal 
between  the  devisees  of  successive  interests 
in  the  estate,  whether  the  leases  are  for 
lives  or  for  years.  Ih, 

3.  If  the  testator  provides  a  specific  fund 
for  the  renewals,  or  directs  that  the  re- 
newals shall  be  raised  or  borne  by  the 
parties  in  a  certain  manner,  or  in  certain 
proportions,  such  direction  supersedes  the 
general  rule ;  but  ii'  trustees,  having  power 
to  direct  the  manner  in  which  ^e  fines 
shall  be  raised,  do  not  exercise  the  power, 
the  Court  will  pursue  the  gener^  rule 
which  would  be  adopted  in  the  absence  of 
any  direction  as  to  tne  manner  of  providing 
for  the  fines.  /6. 

4.  Whether  there  is  any  difference  in 
the  rule  of  apportionment  in  cases  where 
the  parties  take  successive  interests  under 
wills,  and  in  cases  where  such  interests  are 
taken  under  settlements  by  deed — qucere, 

Ih. 

5.  Whether  trustees,  having  power  to 
raise  the  fines  out  of  the  rents  and  profits, 
or  bv  mortgage  or  otherwise,  as  they 
should  think  fit,  might  so  act  as  to  throw 
the  burden  on  the  parties,  in  proportions 
different  from  those  in  which  it  would  be 
distributed  by  the  general  rule  of  the 
Court — quctre.  Ih. 

6.  Where  the  tenant  for  life  pays  the 
whole  fine  on  renewal,  he  will  have  a  lien 
on  the  estate  for  the  proportion  which  shall 
ultimately  appear  to  be  chargeable  on  the 
remainderman,  or  parties  entitled  in  suc- 
cession; and  where  the  remainderman 
renews,  or  the  renewal  is  effected  by  means 
of  a  mortgage  of  the  estate,  the  tenant  for 
life  may  be  required  to  give  security  to  the 
remainderman  for  a  proportionate  part  of 
the  fine,  calculated  upon  the  assumed 
duration  of  the  life  interest ;  and  if  that 
interest  should  endure  longer  than  such 
assumed  period,  he  may  be  required  to  give 
further  security,  without  prejudice  in  eiUier 
case  to  the  actual  amount  which,  at  the 
determination  of  his  interest,  shall  appear  to 
be  his  due  proportion  of  the  fine.    S,  C, 

V.  465 

7.  Where  leases,  which  the  testator  had  di- 
rected to  be  renewed,  were  renewed  by  add- 
ing a  cestui  que  vie,  by  means  of  a  payment 
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oat  of  fluids  belonging  to  the  testator^s 
estate  (not  charged  with  such  renewal), 
and  it  was  referred  to  the  Master  to  inquire 
what  security  the  tenant  for  life  of  the 
leases  ought  to  ^ye,  and  to  what  amount, 
for  the  contribution  of  which  he  might  be 
liable  to  make  for  the  benefit  he  should 
derive  from  the  renewal,  the  Master  found, 
and  the  Court  had  confirmed  the  finding, 
that  the  payment  for  the  renewal  ought  to 
be  secured  by  a  policy  of  life  insurance  for 
the  amount  paid,  m  the  name  of  the  trustees, 
on  the  life  of  the  new  cestui  que  vie,  the 
costs  and  premiums  in  respect  of  which 
ought  to  be  paid  out  of  the  rents  and 
profits  of  the  estate  to  which  the  tenant 
for  life  was  entitled.  Hudleston  v.  Whelp- 
dale^  ix.  775 

8.  The  Court  subsequently  declared  the 
policy  of  life  insurance  to  be  a  security  for 
the  benefit  which  the  tenant  for  life  had 
deriyed,  or  might  deriye,  from  the  renewal, 
or  might  have  derived  therefrom  if  another 
proper  life  had  been  inserted  in  lieu  of  his 
own.  Ih. 

9.  But,  semhley  the  mode  of  providing 
the  security  adopted  by  the  report  is  erro- 
neous in  principle :  for  the  object  of  the 
Court,  in  requiring  security  to  be  given  by 
the  tenant  for  life  m  respect  of  the  benefit 
which  he  may  derive  from  the  renewal  of 
the  lease,  is,  that  the  sum  paid  out  of  the 
capital  shall  be  borne  by  the  parties  in 
proportion  to  the  benefits  which  they  de- 
rive ;  and  the  security  therefore  is  for  the 
purpose  of  bringing  back  to  the  capital  so 
much  as  the  tenant  for  life  has  had  the 
benefit  of;  and  this  sum  (which  would  be 
payable  on  the  death  of  the  tenant  for  life) 
IS  not  properly  secured  by  a  policy  of  in- 
rarance  on  the  life  of  another  person,  inas- 
much as  it  throws  upon  the  remainderman 
not  merely  the  interest  of  the  capital  pro- 
vided, but  the  burthen  of  keepmg  up  a 
policy  of  life  insurance  for  the  mil  amount ; 
and  It  is  mere  speculation  whether  this 
burthen  will  be  compensated  by  giving  him 
the  benefit  of  a  policy  at  a  less  rate  of 
premium,  owing  to  an  earlier  insurance  of 
the  life.  lb, 

10  Although  it  may  be,  that,  when  pro- 
vision is  made  of  a  mnd  for  renewal,  the 
remainderman  will  not  suffer,  this  is  not 
the  principle,  for  the  principle  is,  that  the 
remainderman  ought  to  bear  so  much  of 
the  capital  paid  for  renewal  as  may  not  be 
paid  by  the  tenant  for  life  under  tne  secu- 
rity which  he  has  given.  lb, 

11.  The  Court  will  not  retain  the  in- 
come of  the  tenant  for  life,  because  he  may 
become  liable  to  give  security  for  the  pay- 
ments on  account  of  renewals  before  the 
occasion  for  giving  such  security  has  arisen. 

lb. 
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FORECLOSURE. 

See  Appendix,  vol.  ix,  p.  xxvi ;  vol.  x,  pp. 
1,  li — Costs — ^Dbckee — Husband  aio) 
Wife — Mortgage  —  Mobtoagor  and 
Mortgagee  —  PRioRmr  op  Incum- 
brancers—Set-osv. 

1.  Where,  after  the  second  report,  and 
day  of  payment  fixed,  in  a  foreclosure  suit, 
the  mortgagor  was  prevented  by  the  act 
of  the  mortgagee  from  receiving  the  rents 
of  the  property,  the  time  of  payment  was 
ordered  to  be  enlarged  for  tnree  months, 
upon  payment  by  tne  mortgagor  within 
one  month  of  the  interest  and  costs  found 
due  by  the  last  report,  notwithstandmg 
there  was  doubt  whether  the  value  of  the 
security  was  ample.     Geldard  v.  Hornby^ 

L251 

2.  The  mortgagee  of  a  real  estate  made 
a  further  advance,  and  took,  as  security  for 
the  same,  a  further  charge  upon  the  mort- 
gaged premises ;  the  covenant  of  the  mort- 
gagor tor  payment,  and  an  assignment  of  a 
policy  of  assurance  on  the  life  of  the  mort- 
gagor, upon  trust  to  receive  the  monies  to 
become  payable  on  the  policy,  and  there- 
out first  to  pay  the  expenses  of  the  trust, 
then  to  apply  the  residue  towards  payment 
of  the  mortgage  debt,  or  so  much  tnereof 
as  should  remam  due,  and  subject  thereto 
upon  trust  for  the  mortgagor.  Upon  the 
bill  of  the  mortgagee  praying  a  sale  of  the 
policy,  and  payment  by  the  mortgagor  of 
so  much  of  the  debt  as  the  proceeds  of  the 
sale  should  be  insufficient  to  pay,  or  in 
default,  that  the  mortgagor  might  be  fore- 
closed:—  Held^  that  the  mortgagee  was 
entitled  only  to  the  usual  decree  for  pay- 
ment or  foreclosure  of  the  real  estate,  and 
not  to  a  decree  for  the  sale  of  the  policy; 
but  that  he  was  entitled  to  retain  the  policy 
upon  the  terms  of  the  trust,  notwithstand- 
ii^  the  foreclosure  of  the  real  estate. 
Dyson  v.  Morris,  i.  413 

3.  A  conveyance  of  an  estate  to  A.  in 
trust,  that  the  same  should  stand  charge- 
able with  a  sum  of  money  and  interest,  and 
subject  thereto  in  trust  for  B.,  with  a 
power  of  sale  by  A.,  upon  non-payment, 
af^r  notice,  is  not  a  mortgage  entitung  A. 
to  bring  his  bill  for  foreclosure.  Sampson 
y.  Patttson,  i.  533 

4.  On  a  motion  by  a  defendant  for  an 
immediate  decree  in  a  foreclosure  suit, 
under  the  stat.  7  Geo.  2,  or  under  the 
jurisdiction  of  the  Court,  independent  of 
the  statute,  the  order  may  be  made  without 
answer ;  and  if  the  bill  suggests  that  the 
defendant  has  parted  with  Uie  equity  of 
redemption,  he  will  be  allowed  to  give  the 
required  discovery  as  to  that  &ct  upoo 
affidavit.    FHggin  v.  Cheetham,  n.  SO 

6.  A  party  to  a  suit  in  which  a  decree  of 
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foreclosure  has  been  made  in  the  absence 
of  another  party  interested  in  the  estate, 
whose  interest  was  not  disclosed  on  the 
^leadings,  is,  notwithstanding  the  unper- 
rection  of  the  suit,  bound  by  the  decree  of 
foreclosure.    Bromitt  y.  Moor^         iz.  374 

6.  A  party  to  a  foreclosure  suit,  whose 
interest  is  thereby  foreclosed,  and  who  af-. 
terwards  becomes  entitled  to  an  interest  in 
the  same  estate  by  devise  or  otherwise, 
from  another  person  who  was  not  a  party 
to  the  foreclosure,  may  bring  his  bill  of  re- 
demption. Jb. 

7.  Relief  will  not  be  given  in  such  a  case, 
on  a  claim  for  redemption,  stating  only 
that  the  plaintiff  is  entitled  to  the  equity  of 
redemption  under  certain  instruments,  but 
not  Btatinff  any  of  the  proceedings  in  the 
snit  for  toreclosure,  or  the  ^unds  on 
which  the  plaintiff  seeks  to  set  it  aside.  lb. 

8.  Decree  for  foreclosure  upon  an  ori- 
ginal daim  on  further  directions,  and  on 
the  hearing  of  a  supplemental  claim,  where 
the  existence  of  an  mcumbrance  subsequent 
to  that  of  the  plaintiff  was  found  by  the 
Master,  and  the  subsequent  incumbrancer 
was  brouffht  before  the  Court  by  the  sup- 
plemental claim.  Robinson  y.  Turner^  iz.  488 

FOREIGN  ATTACHMENT. 

The  plaintifiB  advanced  several  sums  of 
nioney  to  S.,  M.,  and  W.,  on  the  security 
of  shipments  coming  to  them  as  return  re- 
mittances firom  their  correspondents  in 
Hayti,  which  shipments  they  directed  the 
Haytian  house  to  consign  to  the  plaintiffs. 
The  Haytian  house  was  informed  of  the 
contracts,  and  promised  the  plaintifEs  to 
make  the  remittances  accorungly.  In 
June,  1842,  a  cargo  of  goods  was  prepared 
^y  the  Haytian  house  as  return  renuttances ; 
and  they  directed  the  plaintiffs  to  insure  a 
part  of  the  car^o  on  the  account  of  S.,  and 
informed  W.  ^t  a  part  of  the  cargo  was 
intended  for  him,  which  W.  communicated 
to  the  plaintifis.  The  resident  partner  in 
the  Haytian  house  died  in  June,  1842, 
jfter  the  cargo  had  been  shipped,  but  be- 
fore it  was  consigned ;  and  his  administra- 
trix consiffned  the  cai^go  to  B.,  in  London, 
onder  wnose  orders  it  was  sold,  and  by 
whom  the  proceeds  were  received  in  De- 
wmber,  1842.  S.  &  Co.,  creditors  of  the 
^ytian  house,  on  the  29th  of  August, 
1^2,  attached  by  foreijni  attachment,  ac- 
^^l^duig  to  the  custom  of  London,  the  goods 
of  the  Haytian  house  in  B.*s  hands.  By  a 
letter,  dated  the  7th  of  September,  1842, 
^e  surviving  partner  in  the  Haytian  house 
directed  B.  to  hold  the  cargo  for  S.,  M., 
^  W.,  in  certain  parts.  On  a  bill  and 
inodoD  to  restrain  the  proceeding  of  S.  & 
Co.  against  B.,  in  the  Lord  Mayor's  Court 
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^HeU  that  the  riffht  of  the  plaintifis,  if 
any,  was  an  e<][uitable  and  not  a  legal  right ; 
that  the  plaintifis  were  entitled  to  the  aid 
of  the  Court  in  the  trial  of  the  right ;  and 
that  the  proceedings  in  the  Lord  Mayor^s 
Court  should  be  restrained  by  injunction. 
Cotesworth  v.  Stevens^  iv.  185 

FOREIGN  COURT. 
See  JuBisDicTiON. 

FOREIGN  FUNDS. 

See  JKYEBTiSBKt, 

FOREIGN  LAW. 

See  MOBTQAGOR  AND  MOBTQAOEE. 

FOREIGNERS. 
See  Patent. 
If,  in  any  case,  the  rights  of  foreigners 
out  of  their  own  country  are  governed  by 
their  own  laws,  it  is  not  by  force  of  those 
laws  themselves,  but  by  the  law  of  the 
country  in  which  they  may  be  adopting 
those  laws  as  part  of  tneir  own  law  for  the 
purpose  of  regulating  such  rights.  Cald- 
weU  y.  VanvlMsengen,  ix.  425 

FORFEITURE. 

See  AxxEKATioN  —  DiscoysRT — Egtirr- 
ABLB  Jurisdiction  —  Payment  into 
Court  —  Piracy  —  Statutes,  Con- 
struction OF. 

1.  A  court  of  equity  will  relieve  a  lessee 
from  a  forfeiture  by  non-payment  of  rent, 
where  there  is  a  proviso  that  in  that  case 
the  lease  shall  be  void,  as  well  as  where 
there  is  a  mere  power  of  re-entry.  Bow- 
ser y  Colbij,  i.  109 

2.  Equitable  agreements,  charging  the 
proper^  comprised  in  a  lease,  but  not  ac- 
compamed  with  a  change  of  possession  or 
other  alteration  of  the  property,  do  not 
work  a  forfeiture  of  the  lease  m  equity, 
notwithstanding  there  is  a  clause  in  l£e 
lease  against  assignment — eemble.  lb. 

3.  A  court  of  equity,  when  asked  by  a 
lessee  to  ^rant  him  rehef  against  forfeiture, 
win  consider  the  conduct  of  the  lessee  in 
dealing  with  the  property,  whether  that 
conduct  does  or  does  not  involve  a  breach  of 
covenant.  lb. 

FORMA  PAUPERIS. 

See  Appendix,  vol.  x,  p.  lii — SsRyiCB. 

Where  the  order  for  leave  to  sue  in 
formft  pauperis  has  not  been  served,  and  is 
not  rendered  inoperative  by  any  subsequent 


the  Court,  either  to   give  costs  to    the 

pnuper,  or  to  order  fairu  to  |>ay  tliem,  as 
the  ca&e  may  be.     Church  \\  MutbU^  ii.  654 


FOUNDEB. 

See  JuRisDiGTiox. 

FilANKALMOIGKE. 
Set  JuaiSDicnoBT. 


FRAUD. 
iSw  Ag^nt — Appointment — Debtor  and 

C  RKDITOR^Eg  L'  IT  AB  LE  J  U  RlJ^UICTiaN^ — 

Faith  akd  Confuienck  —  Ikfant  — 
Joint  Stock  CoMPAJfy  —  Land  Tax 
REDEafFrioT* — Marital  Eight — Part- 

NE  RS II  IP — PlE  ADING. 

1,  To  what  extent  the  equity  of  the 
bii«hand  to  set  aside  a  settlemeDtf  ha  a 
fraud  on  his  marital  rights  is  taken  ftway, 
by  the  oh^nce  of  any  other  petti ement  m 
favour  of  the  wife,  or  the  poverty  of  the 
husband,  or  the  reasonable  nature  or  meri- 
torious object  of  the  impeached  settlement, 
or^  the  ignorance  of  the  husband  of  the 
exiirtence  of  the  settled  property — gtwerg. 
Taylor  v.  P\igh^  i.  608 

%,  It  is  not  necessary,  in  order  to  estab- 
lish his  title  to  this  eqiuty,  that  the  husband 
should  prove  actual  traud  or  deception,  for 
deception  will  be  inferred,  if,  after  the 
commencement  of  the  treaty  of  marriage, 
the  wife  should  have  attempted  to  di.cposo 
of  her  property,  without  the  knowledge  or 
concurrence  of  her  intended  hu9!iand,     lb. 

3.  The  application  of  the  rule  of  the 
Court  to  dismiss  a  bill  in  which  the  title  to 
relief  Is  foimded  upon  allegations  of  fraud, 
if  such  fraud  be  not  proved,  depends  not 
upon  the  use  or  omission  in  the  bill  of  the 
word  *' fraud,"  but  upn  the  fact,  whether 
the  charges  upon  whicli  the  relief  is  sought 
ore  in  their  nature  sjuch  as  this  Court  re* 
gards  a9  conitituting  fraud.  J^Calmont  v, 
Bankin,  vtii,  I^ 

4.  The  defendant  became  acquainted 
with  the  fact,  that,  under  the  will  of  a  re- 
lation of  the  plaintiff,  an  estate  vested  in 
trustees  was  settled  (aller  a  subsisting  life 
eatate,  and  upon  the  failure  of  issue  of  the 
tenant  for  Hie,  who  had  then  no  issue),  to 
the  plaintiff  for  life,  with  remainder  to  his 
issue  in  tail,  with  remainders  over,  and  an 
ultimate  remainder  to  the  plaintiff's  bro- 
ther (then  deceased}^  and  his  heira  and 
assigns ;  the  defendant  having  communi- 
cated to  the  plaintiff  (who  was  then  sup- 
posed to  be,  and  wa*  in  fact,  the  hefr-at- 
law  of  hia  brother),  the  existence  of  such  a 
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impression  on  the  mind  of  the  plaintif, 
contrary  to  the  true  facts^  that  the  [ilaj stiff's 
interests  under  the  will  were  nrecarioaa; 
that  they  were  endangered  bv  tlie  condBrt 
of  the  trustees  and  tenant  fot  life,  and  coold 
not  be  ewtalilisbed  without  diiSculty,  Mi\\ 
and  litigation  ;  and  the  defendant  obtained 
a  conveyance  of  a  moiety  of  the  estate  from 
the  plamtiff,  the  defendant  indcumifving 
plaintiff  against  the  costs  of  recovering' tk 
property.  The  Court  a^t  aside  the  convej- 
ance  ;  and  keld^  that  it  was  not  su]  objee- 
tion  to  this  relief,  that  the  ptotitf  had, 
throughout,  the  means,  equally  with  the 
defend^it,  of  knowing  wbat  hi*  rights 
were,  and  of  obtaining  competent  addce 
respecting  them.  Rqfnell  v.  Sptye^  \m.  'M 
6,  Where  a  conveyance  of  a  moietj  of 
an  estate  was  made  by  A-  to  B.,  upmi  i 
represenUtioii  first  made  to  A,  by  B.»  that 
such  moiety  was  to  be  the  remmiertlioii 
of  the  lawyer  for  recovering  the  esute, 
and  upon  a  subseauent  reprei^entation-,  tiuU 
pnch  moiety  had  been  made  over  to  him, 
B.  ;  the  circumstaJice,  that  *iuch  represent- 
ations as  to  the  remuneration  for  profea- 
sional  services,  and  qa  to  the  Iraiister  to 
B.,  were  untrue,  was  htild  to  Iw  a  gttnind 
for  setting  aside  the  conveyance.  Ih< 

6.  Where  nroijcrty  is  In  the  haiid:^  of 
trustees  for  the  parties  entitled  toit.  tnd 
there  b  no  advcrs*e  claim  afler  the  death 
of  the  parties  in  possession, — a  comruuiit- 
cation  to  one  of  the  cestui  que  tm^t  in 
remainder  of  his  interest  in  tbe  property t 
is  not  a  conftideration  upon  whiti  a  c^- 
veyance  of  a  portion  of  the  property  can 
be  sustained  as  the  sale  of  a  secret ;  for, 
m  such  a  case,  the  disclosure  b  a  nulhtv. 

7.  The  defendant  having  taken  a  coct- 
veyanco  in  fee  from  the  plaintiff  of  an 
estate,  which  the  plaintiff  would  not  be 
able  so  to  convey  except  as  heir-it-lanf  pf 
his  deceased  brother,  and  a  suit  ham^ 
been  brought  by  the  plaintiff  against  ihc 
defendant  to  set  aside  the  conversance  on 
the  ground  of  fraud,  and  continued  by  the 
devisee  of  the  plaintiff  after  his  decease, 
the  absence  of  proof  that  the  plaintiff  w«i 
such  heir-at-law,  and  therefore  that  hi^ 
devisee  bad  any  interest  in  the  estate,  was 
hsld  not  to  be  an  objection  to  a  suit,  which 
it  was  open  to  the  defendant  to  raise.    B- 

8.  A  conveyance  of  one  moiety  of  m 
estate  being  set  aside,  a  contract  far  die 
sale  of  the  other  moiety  to  the  same  pifty, 
baaed  on  the  previous  conveyance  of  the 
fir»t  moiety,  cannot  be  supported.         /*^ 

9.  Circumstances  in  which  in^ianee 
companies  preparing  and  is^iuing  policies 
not  m  conformity  with  the  agreemeot  upon 
which  the  assurance  was  accepted,  msy  l^- 


FRAUD. 


GENERAL  ORDERS. 


liable  in  egnity  cm  the  ground  of  firaud. 
CoUat  V.  Mamson,  ix.  176 

10.  Ajmrchaae  obtained  by  frand  would 
be,  in  emet,  no  purchase,  and  could  not 
acquire  any  yaUdity  by  the  confirming 
statDtes.    beaden  y.  King^  iz.  523 


FRAUDULENT  CONVEYANCE. 

Su  Pbo  Interesse  suo — Statutes,  Con- 
STBUcnoN  OF,  13  EUz.  c.  5. 

FREE  CHURCH. 
See  Trustee  axd  Cestui  que  Trust. 


FREE  SCHOOL. 

The  term  ^^free  school"  is  flexible  in 
its  meaning,  and  must  be  construed  accord- 
ing to  the  context  and  usage.  It  has  no 
reference  to  the  instruction  given,  but  to 
the  terms  on  which  it  is  given.  AtL-Gen, 
T.  Bishop  of  Worcester,  368 

FREIGHT. 
See  Ship. 


FUND  IN  COURT. 
See  Costs. 

FURNITURE. 

See  Construction. 

FURTHER  ASSURANCE. 
See  Voluntary  Assignment. 

FURTHER  DIRECTIONS. 
See  Patment  into  Court. 

FUTURE  CARGO. 
See  Assignment. 

FUTURE  COVERTURE. 
See  Husband  and  Wife. 

GENERAL  ASSEMBLY. 
See  Trustee  and  Cestui  que  Trust. 


GENERAL  ORDERS. 

1661.  (Lord  Clarendon's  Order) — See 
Attachment. 

1666,  July.  (Lord  Clarendon's  Orders) 
— See  Outlawry. 

1748,  April  27. — See  Jurat. 

1796,  April  23. 

The  Masters  are  not  themselves  actors 
in  applying  the  General  Order  of  the  23rd 
of  April,  1796,  against  defaulting  receivers ; 
and  the  Court  will  not  open  accounts 
against  such  receivers  for  the  purpose  of 
depriving  them  of  their  poundage  and  the 
costs  of  passing  their  accounts,  when  the 
piurties  beneficially  interested  have  not 
raised  any  objection  to  the  allowance  of 
such  poundage  and  costs  before  the  Master. 
Ward  V.  Sinfl,  viii.  139 

1828,  April,  r.  IV.— See  Time. 
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GENERAL  LEGACY. 
&e  Legacy. 


r.  Xin. — See  Amendment. 

r.  Xm.    (Amended)  —  See 

Answer. 

r.  XV.— See  Replication. 

r.  XVI.— 5te  Time. 

r.  XVI.  (Amended).  —  See 

Dismissal  of  Bill. 

r.  XVn.— iSm  Combossion. 

r.  XVII.  (Amended)  —  See 

Dismissal  of  Bill. 

r.  XIX.— &«  Time. 

r.  XXVni.— 5te  Costs. 

r.  XLV. 

The  accidental  omission  of  an  usual  term 
or  direction  in  a  decree  or  order  is  an  error 
which  may  be  corrected  by  petition,  under 
the  45th  Order  of  April,  1828 ;  but  not  so 
the  omission  of  any  term  or  direction  which 
would  only  have  been  introduced  under 
the  express  judgment  of  the  Court.  Bird 
T,  Heath,  vi.  236 


r.  LXXrV.  —  5;ce  Ibocatb- 
riality. 


1831,  r.  XVI.— &€  Replication. 


r.  XXVI— ^  Time. 


1839,  May  9,  r.V. — See  Affidavit— Pre- 
UMINART  Inquiries. 

1839,  May  10,  rr,  I.  et  seq. — ^&6  Decree. 

1841,  August— 5€6  Jurisdiction. 

r.  Vn. — See  Appearance. 


—  r.  Vm. — See  Appearance 
Attachment  —  Bill 
OF    Revivor  —  Pro 

Ck>NFE880. 


r.  XI. — See  Decree. 

■ r.  Xn. — See  Attachment 

— ^Decree — ^Writ  of 
Assistance. 

'  r.Xni.  —  See    Writ    of 

Assistance. 

-. r.  XV. — Su  Attachment. 

■ r.  XVI.— »SiM  Answer. 

r.  XYU.  —  See  Answer- 
Interrogatories. 

—  r.  XVm.—  5^   Interro- 
gatories. 

r.  XIX. — See  Interroga- 
tories. 

r.  XXI. — See    Answer  — 

Traversing  Note. 

r.  XXin. — 5fe«  Appearance 

— Bill — Copy  of  Bill 
—  Demurrer  —  In- 
fant —  Pleading  — 
Trustee  and  Cestui 
que  Trust. 

r.  XXrV.— &«  Bnj^-CoPY 

of  Bill — Infant — In- 
terrogatories. 

r.  XXIX.— 5^     Copy    of 

Bill. 

r.  XXX.— i&e      Parties- 

Trustee  AND  Cestui 
QUE  Trust. 

1.  Under  the  30th  Order  of  August, 
1841,  the  trustees  of  real  estate  bv  devise, 
having  the  powers  mentioned  in  the  order, 
represent  the  persons  benefidallj  interested 
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necessary  that  persons  having  diarges 
thereon  should  be  parties),  not  only  in 
suits  by  persons  claiming  adversely  against 
the  estate,  but  also  in  suits  by  some  or  the 
persons  beneficially  interested,  and  where 
the  conduct  of  the  trustees  is  in  question. 
Osborne  v.  Foreham,  ii.  656 

2.  In  a  suit  sinoe  the  80th  Order  of  Au- 
gust, 1841,  to  establish  Uie  claims  of  credi- 
tors of  a  testator  against  his  real  estate  de- 
vised, legatees,  whose  legacies  are  charged  oo 
such  reiu  estate,  are  not  necessary  parties, 
where  they  are  devisees  in  trust,  naving 
the  powers  specified  in  the  order.  Ward 
V.  Basfett^  v.  179 

8.  Where  the  suit  involves  the  admin- 
istration of  the  estate,  and  distribution  of 
the  residue,  the  devisees  in  trust  do  not, 
under  the  30th  Order  of  August,  1841, 
sufficiently  represent  the  persons  benefi- 
cially interested  in  the  estate.  Jmes  ▼. 
flew,  vii.  270 


r.  XXXIL— 5^     Admixis- 

tration  Sutt— Pakties 
— ^Trustee  and  Cmtii 
QUE  Trust. 
If  a  suit  be  instituted  against  defendants 
jointly  and  severally  liable  within  the 
meanme  of  the  32nd  Order  of  August 
1841,  ttie  plaintiff  cannot,  after  the  cause 
stimds  for  hearing,  dismiss  his  bill,  or 
waive  the  relief,  as  to  some  or  one  of  such 
defendants,  and  prosecute  the  cause  against 
the  others  only  under  that  Order;  and, 
therefore,  where  one  of  such  defendants 
became  bankrupt  durmg  the  progress  of 
the  cause — at  the  hearing,  the  assignees  in 
the  bankruptcy  were  held  to  be  nece^ary 
parties.    Fitssell  v.  Elwin^  viL  29 

r.  XXXVn.— &e  Dbmtb- 


The  37th  General  Order  of  August, 
1841,  although  it  removes  the  technical 
objection,  that  an  answer  to  matters  covered 
by  a  demurrer  overrules  the  demurrer,  vet 
does  not  enable  a  defendant,  who  has 
answered  an  original  bill,  to  demur  to  sn 
amended  bill,  upon  any  cause  of  demurrer 
to  which  the  onjrinal  bill  was  open.  Attor- 
ney-General V.  Cooper^  viiL  166 

[Observations  on  WylUe  v.  EUice,  6  Hare, 
505].  ^* 


r.  XXXVra.  -  See  As- 
SWER  —  ExcEPnoKs 
—  Immateriautv  — 
Partnership. 


r.  XXXIX.-S«  Answer 
— Parties. 


GENERAL  ORDERS. 


1341,  August,  r.  XL. — See  Pakties. 

To  a  bill  to  enforce  payment  of  a  legacy 
charged  on  real  and  personal  estate,  the 
heir-at-law  of  the  survivor  of  the  trustees 
appointed  b^  the  testator,  and  the  personal 
representative  of  the  testator,  should  pro- 
perly be  parties;  but  the  defendants  not 
navuig,  by  plea  or  answer,  objected  that 
rach  heir  or  personal  representative  were 
necessanr  parties,  the  Court  would,  under 
the  40tn  Order  of  August,  1841,  in  the 
drcumstances  of  the  case,  make  a  decree 
savrng  their  rights.     Faulkner  y.  Dante/, 

iii.  199 


r.  XLin.—&c  Exhibit. 


r.XLIV. 
General    Order 


Since  the  General  Order  XLIV.  of 
August,  1841,  which  directs  that  the  de- 
cree against  a  defendant,  who  makes  de- 
fault at  the  hearing,  shall  be  absolute  in 
the  first  instance,  without  giving  him  a  day 
to  show  cause,  the  practice  has  been,  not- 
withstanding the  default  of  the  defendant, 
to  hear  the  cause,  aud  make  such  a  decree 
as  the  plaintiff  upon  the  pleadings  and  evi- 
dence IS  entitled  to,  and  not  as  Uieretofore 
to  allow  the  pliuntiff  to  take  such  a  decree 
as  he  can  abide  by.    Hakewell  v.  Webber, 

iz.  541 


r.  XLVI.  —  See  Adminis- 
tration Sun— -Intb- 

RE8T. 

r.  XLVn.— iS^  Costs. 

r.  XLVin.— See  Master's 
Report. 

r.  XLIX. — See  Pleading. 


1842,  April  11,  r.  I. — See  Absconding — 
Bill  of  Revivor — 
Pro  Confesso. 

1842,  October  26,  r.  XVI.— See  vol.  ii,  p. 
633,  n.  (b). 


r.  XYin.-'See   Soli- 
citor. 

r.  XX. — See  Address 

for    Service  — 
Service  —  Writ. 

r.  XXL—See  Service. 

r.  XXin.  —  See  De- 
murrer. 
The  omission  by  a  party  to  serve  notice, 
vol.  XL  485 


according  to  the  2drd  General  Order  of 
October,  1842,  of  filing  a  replication,  plea, 
demurrer,  &c.,  on  the  opposite  party  on 
the  same  day  that  the  replication,  plea, 
demurrer,  &c.,  is  filed,  wul,  in  ordinary 
cases,  be  corrected,  not  by  rendering  the 
replication,  plea,  demurrer,  &c.,  inopen^ 
tive,  or  taking  it  off  the  file  for  irregu- 
larity, but  b^  extendii^  the  time  allowed 
to  the  opposite  party  for  taking  the  next 
step  in  tne  cause,  so  as  to  give  him  the 
benefit  of  the  time  which  he  would  other- 
wise lose  by  the  delay  in  the  service. 
Wright  V.  Angle^  vi.  107 


r.  XXVm.— &«  Lu- 
natic. 

1846,  Mat. 

Where  the  time  allowed  for  taking  a 
certain  step  in  a  cause  expired  before  the 
Greneral  Orders  of  May,  1845,  came  into 
operation,  those  orders  do  not  revive  it. 
Medhurst  v.  Allison^  iv.  480 


r.  Xm.— iSee  Demurrer. 

r.  XIV.,  Art.  4.— &«  Repli- 
cation. 

r.  XVI. — See  Amendment. 

r,  XVI.,  Art.  41.— &«  Rb- 

PUCATION. 

r.  XXIV.— iSie«  Amendment. 

r.  XXXm.,  Arts.  1  &  2. 

Form  of  the  order  for  service  abroad, 
under  the  1st  and  2nd  articles  of  the  33rd 
General  Order  of  May,  1845.  Whitmore  v. 
Ryauy  iv.  612 


r.  XXXm.— iSfec  Jurisdic- 
tion. 

r,  XLm. — See  Answer. 

r.  XLVI. — See  Demurrer. 

r.  LVI.  —  Su  Traversing 
Note. 

r.  LXV.— iSip«  Amendment. 

r.  LXVI.— 5^e  Dismissal  of 
Bill. 

r.  LXXVI.  See  Statutes, 
Construction  of,  1  Will. 
4,  c.  36. 

r.  LXXVII.— &<j  Pro  Con- 
fesso. 

KK 


GENERAL  ORDERS. 


GUARDIAN. 


1845,  May,  r.  LXXVm..-.&«  Pbo  Con- 

FES0O, 


■  r.  XCm, — See  Dismissal  of 

Bill — ^Replication. 

— — ^—  r.  XCm.— iSm  Dismissal  of 
Bill. 

■■  r.  CXrV.— &c  Dismissal  of 

Bill. 

'  r.  CXTV.See  Disbhssal  of 

Bill,  s.  4. 

— — —  r.  CXVm.  — iSfee  Disbossal 
of  Bill. 

r.  CXX.— 5c«  Costs. 

r.  cxxn. 

Reference  to  the  Master,  under  the 
182nd  Order  of  May,  1845,  to  distmffuish 
the  parts  of  a  cross  bill  which  were  of  un- 
necessary length,  and  to  ascertain  the  costs 
thereby oeeaaoned.  Woods Y.Woods^y, 229 


r.  CXXrV.— See  Costs. 


1845,  May,  r.  I. 

The  repeal  of  former  Orders  by  the  Ist 
Order  of  May,  1845,  does  not  deprive  a 
party  to  a  cause  of  an^r  right  which  he  had, 
according  to  the  practice  of  the  Court,  ac- 
ouired  under  the  repealed  Order.  Brandt 
Epp9y  ii.  343 

1850,  Afbil,  rr.  I,  XSL-See  Claim. 

GENERAL  WORDS. 
See  Act  of  Fabuament. 

GOODS  AND  MERCHANDISE. 

See  Agent. 

GRAMMAR  SCHOOL. 
See  Jurisdiction. 

1.  There  is  no  general  rule  against  the 
admission  of  boarders  in  grammar  schools ; 
but  the  number  of  boarders  admitted  oufht 
not  to  be  snch  as  in  any  manner  to  amct 
the  admission  of  free  boys,  or  the  means  of 
educating  them  to  the  best  advantage, 
according  to  the  provisions  of  the  scheme. 
AU,'Gen.  v.  Biskop  of  Worcester,    ix.  328 

8.  Although  there  be  reason  to  suspect 
that  a  Bchooi  was  in  connexion  with  the 
Church  of  England,  in  the  absence  of  any 
positive  evidence  confining  the  benefit  of 
the  charity  to  memben  of  the  Church  of 
England, — ^the  usage  hsving  been  to  admit 
486 


the  children  of  dissenters  to  the  benefits  of 
the  school, — the  question  of  their  admis- 
sibility must  be  governed  by  usage.       76. 

3.  The  foundation  of  a  school  ia  or 
before  the  17th  century,  for  the  instmction 
of  children  and  youth  in  good  liteiature 
and  learning,  goes  far  to  show  that  it  wu 
intended  for  instruction  in  the  leanted 
languages.    5.  C,  ix.  8^ 

4.  fmdence  on  which  the  Court  con- 
cluded that  a  school  was  a  mmmar  school 
within  the  jurisdiction  of  £e  Court  under 
Sir  Eardley  Wilmot's  Act.  lb, 

5.  Distinction  between  schools  endowed 
for  the  education  of  children  and  youth  in 
a  certain  town,  in  which  the  inhabitants, 
might  therefore  take  as  boarders  boys 
resorting  to  the  place  for  their  education, 
and  schools  endowed  for  the  education  of 
boys  bom  in  the  town  in  which  the  school 
is  situated.    S,  C,  ix.  368 

6.  If,  on  the  one  side,  there  may  be 
evils,  there  are  on  the  other  great  advan- 
ta^s  resulting  from  the  admixture  of 
children  of  the  upper  and  lower  classes  in 
the  same  school.    S,  C,  ix.  365 

7.  The  question  is,  not  whether  a  com- 
petent master  of  a  grammar  school  can  be 
provided  for  a  given  income,  but  by  what 
means  the  services  of  a  superior  master 
can  be  secured ;  and  there  is  no  rule  that 
the  Court  will  exclude  boarders  in  aQ  cases 
where  the  income  of  the  charity  is  suffi- 
cient for  the  maintenance  of  the  master.  Ih 

GRANDCHILDREN. 
See  Children. 

GRANDSON. 

The  fact,  that,  wherever  a  limitati<m 
occurred  in  the  will  in  favour  of  sons,  it 
was  accompanied  by  the  provision  that 
thev  should  take  in  order  of  primo^niture, 
and  that  there  was  no  such  provision  as  to 
grandsons: — Held,  to  indicate  that  the  sons 
were  intended  to  take  by  particular  descnp- 
tion,  and  the  grandsons  as  a  dass.  East  v. 
Tw^ord,  ix.  718 

GREAT    BRITAIN— LEGACY    FOR 
THE     BENEFIT     AND     ADVAV- 
TAGE  OF. 
See  Charitable  Trust  ob  Use. 

GUARANTEE. 
See  Principal  and  Surety. 

GUARDIAN. 

See  Infant— Lunatic— Rbceiveb. 

Testamentary   guardian  of   an  inftn* 


GUARDIAN. 


HEIRLOOMS. 


tnutee,  who  was  reading  out  of  the  juris- 
dictioii,  appointed  guardian  ad  utem, 
without  eitner  the  appearance  of  the  infant 
in  Court,  or  a  commission.  ShuUUwwih  y. 
SkvMewwih^  ii.  147 

GUARDIAN  AD  LITEM. 

Su  Appendix,  vol.  ix,  pp.  xzvi,  Ixxyi ;  voL 
z,  pp.  xxIt,  lii,  Izvii— Infant. 
A  guardian  ad  litem  to  a  defendant 
shown  by  affidavit  to  be  a  lunatic,  but  not 
so  found  hj  inquisition,  appointed  without 
1  eommissum,    Piddoch  y.  Smiik^     It.  896 


GUIANA. 

&S  MOBTOAOOB  AND  MOBTGAOSE. 

HABEAS  CORPUS. 
Su  MonoK. 

HALF  BLOOD. 

See  Nephew. 

HEARING. 
See  Amsntmsnt — CBEDrroBS*    Sirrr  — 

Coots  —  Eyidekcb  —  Injitkction  — 

Inquibt— WmiEss. 

If,  at  the  hearing  of  the  cause,  it  be 
stated  and  admitted,  that  a  defendant  on 
the  record  has  become  bankruijt  since  the 
institution  of  the  suit,  the  plaintiff  is  not 
(in  ordinary  cases)  at  liberty  to  disregard 
the  bankruptcy,  and  take  a  aecree  against 
the  defendant,  as  if  no  bankruptcy  had 
occurred ;  but  the  cause  will  be  ordered  to 
stand  over,  that  tiie  assignees  may  be  made 
parties.    Fustel  r.  Elwin^  vii.  29 

HEIR  AT  LAW. 
Su  AuEN  —  Amendment  —  Chabge — 
Conversion — ^Debtor  and  CRBDrroR 
— Devme — Discovert — Evidence — 
PREUMiNARr    Inquiries — Statutes, 
Construction  of,  4  j*  5  WiU.  4,  c.  22 — 
YoiD  Devise — ^Voluntary  Deed. 
1.  The  heur-at*law  of  the  vendor  of  the 
real  estate  is  a  necessary  party  to  a  suit  by 
the  administrator  of  the  vendor  against  the 
purchaser  for  specific  performance  of  the 
contract.    Roberts  v.  Marchant^         I  547 
^  2.  An  heir-at-law,  by  his  answer  admit- 
ting the  execution  of  the  will  under  which 
the  plaintiff  claims,  but  allenng  that  it 
was  revoked  by  a  subsequent  mSl,  whereby 
the  estate  in  question  was  devised  to  the 
defendant,  which  subsequent  will  was  un- 
intentionidly    destroyed,    and    submitting 
either  that  the  subseouent  will  ought  to  be 
cstablidied,  or  that  tnere  was  an  intestacy, 
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— ia  not  entitled  to  an  issue  devisavit  vel 
non.     Whitiaker  v.  Newman^  ii.  229 

3.  The  defendant,  in  such  a  case,  not 
giving  any  evidence  of  the  alleged  revoca- 
tion TOyond  the  mere  statement,  which  was 
read  by  the  plaintiff  from  the  answer,  is 
not  entitled  to  anv  inquiry  respecting  it, 
and  tiie  Court  wiU  declare  ^e  will  esta- 
bUshed.  lb. 

4.  The  testatrix  devised  and  bequeathed 
her  real  and  personal  estate  in  trust,  as  to 
the  real  estate,  for  sale,  as  soon  after  her 
decease  as  conveniently  could  be,  and  de- 
clared that  the  trustees  should  stand  pos- 
sessed of  the  proceeds  of  the  sale  as  a 
fund  of  personal  and  not  real  estate,  for 
which  purpose  such  proceeds,  or  any  part 
thereof,  should  not,  in  any  event,  lapse  or 
result  for  the  benefit  of  her  heir-at-law; 
and,  after  giving  l^^es,  the  testatriz  di- 
rected her  trustees  to  pay  and  apply  the 
residue  of  her  estate  and  effects  as  she 
should,  by  any  codicil  to  that  her  will,  di- 
rect or  appoint.  The  testatrix  made  no 
codicil: — Heldy  that  the  heir-at-law  was 
entitled  to  the  proceeds  of  the  real  estate 
tmdisposed  of  by  the  will.    Fitch  v.  Weber^ 

vi.  146 

5.  In  a  creditors'  suit,  seeking  the  appli- 
cation of  real  estate  in  the  payment  of  debts, 
both  the  heir-at-law  ana  aevisees  of  the 
debtor  being  parties,  and  the  will  not  beinf 
admitted  by  the  heir, — ^the  Court  would 
neither  dismiss  the  bill  against  the  heir, 
nor  direct  an  issue  devisavit  vel  non  at  his 
request, — the  right  of  the  creditors  being 
paramount.       SpickemeU   v.    Hotham^ 

ix.  73 

6.  ** Inherit"  construed  in  the  sense  of 
succession  by  descent.    East  v.  Twvford, 

tt.  729 

HEIR  AT   LAW  AND  RESIDUARY 
LEGATEE. 

See  Hebttabub  Bond. 


HEIR  OF  ENTAIL. 
See  Parties. 

HEIRLOOMS. 

1.  Bequest  of  plate,  jewels,  and  other 
chattels  by  the  Earl  of  Aberj^avenny  to  his 
son.  Viscount  Nevill,  and  his  heirs.  Earls 
of  Abemvenny,  *^  to  be  held  as  heirlooms," 
with  a  Erection  to  the  testator's  executors 
to  make  an  inventory  of  all  such  chattels 
and  effects;  and  a  subsequent  bequest  by 
a  codicil,  declaring,  that,  in  adcutioa  to 
the  articles  and  things  he  had  in  his  will 
made  heirlooms,  certain  other  articles 
should  be  considered  and  taken  to  be  heir- 
looms, and  bequeathing  the  same  to  his 

kk2 


HEIRLOOMS, 


HUSBAND  AND  WIFE. 


executors  "  as  heirlooms  in**  his  "  family,** 
directing  them  to  make  an  inventory 
thereof,  and  sign  the  same : — Held^  that 
the  gift  of  the  chattels  was  not  executory ; 
that  the  same  vested  absolutely  in  the  first 
taker,  Viscount  Nevill,  who  succeeded  the 
testator  in  the  earldom  ;  and  that,  not 
having  been  disposed  of  by  him  in  his  life- 
time, the  same  upon  his  death  passed  to 
bis  executors.    Rowland  v.  Mor^n^  vi.  463 

2.  The  addition  in  the  codicil  of  the 
words  *^  as  heirlooms  in  my  family,"  gives 
rise  to  no  distinction  in  pomt  of  construc- 
tion, lb, 

3.  Semble,  if  the  gift  had  been  executoxy, 
inasmuch  as  there  was  the  dignity,  the 
family  estate,  and  the  purchased  estate, 
and  it  was  not  certain,  upon  the  language 
of  the  bequest,  to  which  tne  testator  would 
annex  the  chattels,  the  conclusion  would 
have  been  the  same.  lb. 


HEIRS. 
See  Remotexess. 

HERITABLE  BOND. 

The  testator,  who  was  a  Scotchman, 
domiciled  in  England,  devised  all  the  rest 
and  residue  of  his  real,  personal,  and 
mixed  estates  and  effects,  whatsoever  and 
wheresoever,  which  he  might  be  seised  or 
possessed  of  or  entitled  to  at  the  time  of 
nis  decease,  upon  trust  for  his  children,  in 
certain  shares.  One  of  the  children,  being 
the  heir-at-law  of  the  testator,  became 
entitled,  according  to  the  law  of  Scotland, 
to  a  heritable  bond  made  bv  a  debtor  of 
the  testator  after  the  date  of  the  will,  and 
given  as  a  security  for  a  debt,  which  was 
owing  to  him  at  the  time  the  will  was 
made : — Held^  that  the  heir  was  not  a 
trustee  of  the  heritable  bond  for  the  exe- 
cutors of  the  testator,  and  that  he  was  not 
bound  to  elect  between  the  heritable  bond 
and  the  benefits  to  which  he  was  entitled 
under  the  will.    Allen  y.  Anderson^  v.  163 

HUSBAND  AND  WIFE. 

See  ADSMPnoN  —  Alienation— Answer 
—  Appointment  —  (Consideration  — 
Ck>NSTRUcnoN  —  Contingent  Re- 
mainder —  Ck)PYHOLD  —  CJOVENANT  — 

Debtor  and  Creditor — Equitable 
Set-off  —  Evidence  —  Family  — 
Fraud — Infant  —  Joint-tenanct — 
Marttal  Right  —  Next  Friend  — 
Power  —  Separate  Use  —  Set-off  — 
Settlement — Tenant  by  the  Curtesy 
—Will. 

1.  The  testatrix  gave  the  residue  of  her 
real  and  personal  estate  equally  between 
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her  brother,  her  sister,  and  her  *^  nephew 
W.,  and  E.  his  wife"  (£.  being  the  niece 
of  the  testatrix)  i-^Held^  that  the  husband 
and  wife  took  one  share  each,  and  not 
merely  one  share  between  them.  War- 
rington V.  Warrington^  ii.  54 

2.  Husband  and  wife  ass^ed  by  way  of 
mortgage  the  equitable  interest  of  the 
husband  in  right  of  his  wife  in  a  term  of 
years .  The  mortgagee  filed  his  bill  against 
the  husband  and  we  and  the  trustee  of 
the  legal  estate,  for  a  foreclosure  and  as- 
dgnment  of  the  term : —  JETeU,  upon  the 
authority  of  Sturgis  v.  Champneg»^  that  the 
wife  was  entitled  to  a  provision  for  her  life, 
by  way  of  settlement,  out  of  the  mortgaged 
premises.     Hanson  v.  Keating^  iv.  1 

S.  A  married  woman,  entitled  to  a  legacy, 
appeared  by  her  counsel  at  Uie  hearing  of 
the  cause,  and  claimed  her  ^nity  to  a 
settlement  out  of  the  fund.  The  legacy 
was  directed  to  be  carried  to  the  separate 
accoimt  of  the  husband  and  wife.  The 
husband  was  a  bankrupt,  and  his  assignees 
sold  his  interest  in  the  legacy.  The  soli- 
citors for  the  purchaser  and  for  the  wife 
agreed  to  refer  the  claim  of  the  wife 
to  their  counsel ;  and  the  counsel  deter- 
mined that  she  was  entitled  to  a  set- 
tlement of  the  moiety,  subject  to  the 
costs.  Before  any  mrther  steps  were 
taken,  the  wife  died,  leaving  children : — 
Held^  that  the  husband  and  uiose  claiming 
under  him  were,  by  the  steps  which  had 
been  taken,  bound  to  allow  a  settlement  of 
part  of  the  fund  upon  the  wife  and  children; 
and  that,  upon  tne  death  of  the  wife,  the 
children  were  entitled  to  the  portion  which 
would  have  been  settled.    Hoyd  v.  Matmiy 

V.  149 

4.  Whether  an  ante-nuptial  contract, 
whereby  the  intended  husband  agreed  to 
secure  to  the  intended  wife  an  annuity  for 
her  separate  muntenance,  in  the  event  of 
his  death  or  any  separation  taking  place 
between  them  during  their  lives,  is  void ; 
and  if  not,  whether  such  contract  is  vahd 
so  far  as  it  is  intended  to  secure  an  annuity 
to  the  wife  in  case  of  a  separation  or  di- 
vorce for  any  cause ;  or  whether  it  is  valid 
to  the  extent  of  securing  the  annuity  to 
the  wife  in  case  of  desertion  by  the  husband, 
or  divorce  vrithout  misconduct  on  the  part 
of  the  wife ;  or  whether  it  is  valid  only  to 
the  extent  of  securing  the  annuity  to  the 
wife  in  the  event  of  her  surviving  the  hus- 
band— quoere.      Cocksedge    v.     Cochsedge^ 

V.  397 

5.  Injunction  restraining  the  husband 
from  interfering  or  intermeddling  with 
or  continuing  in  possession  of  a  house  and 
furniture  setUcd  to  the  separate  use  of  the 
wife.     Green  v.  Green^  v.  400,  n. 

6.  Bequest  of  leaseholds  to  a  married 
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woman  "  for  her  whole  and  sole  use  daring 
her  life,  free  from  the  control  of  any 
future  husband,  and  not  to  be  sold  or 
mortgaged,  and,  after  her  decease,  to  her 
heir  or  heirs ;  and  provided  her  child  or 
children  shoald  die  before  her,  then  that 
she  may,  at  her  decease,  leave  them  to 
whom  she  will  for  the  remainder  of  the 
term/'  The  hnsband  and  wife  demised 
the  premises  to  a  purchaser,  and  the  pur- 
chaser demised  them  to  another.  The 
wife  then  filed  her  bill  to  have  the  under- 
lease set  aside  : — HM^  that  the  gift  was  to 
the  separate  use  of  the  wife,  as  well  during 
the  present  as  during  a  future  coverture ; 
that  the  under-lessees  from  the  purchaser 
most  be  treated  as  having  notice  of  the 
wife's  interest;  and  that  the  under-lease 
to  the  purchaser  should  be  set  aside,  but 
without  costs.  Steedman  y.  Poole^     vi.  193 

7.  To  a  bill  by  a  husband,  claiming,  in 
his  marital  right,  against  his  wife  and  the 
trnstees  of  their  marriage  settlement,  part 
of  the  furniture  of  a  house  which  was  let 
furnished  at  an  entire  rent,  the  whole  of 
which  had,  from  the  time  of  the  marriage, 
heen  received  by  the  wife  for  her  separate 
nae,  and  seeking  to  have  the  rent  appor- 
tioned, the  answer  of  the  wife  set  up  a 
parol  agreement  by  the  husband,  made 
before  the  marriage,  tiiat  the  wife  should 
possess  the  furniture  in  question  for  her 
separate  use,  although  it  was  not  included 
in  the  marriage  settlement: — Held^  that 
the  Plamtiff  had  no  equity  to  sustain  a 
suit  for  an  account  of  an  apportioned  part 
of  the  past  rents.    Simmons  v.  Simmons, 

vi.  852 

8.  That  the  Plaintifi*  had  no  equity  to 
sustain  a  suit  for  the  apportionment  of  the 
rent  of  the  house  and  furniture,  in  respect 
of  his  alleged  interest  in  the  latter,  unless 
it  appeared  that  he  was  by  some  reason 
precluded  from  bringing  his  action  at  law 
to  recover  the  furniture  which  he  claimed ; 
and  that  the  Plaintiff  not  having  shown 
that  he  had  no  remedy  at  law,  the  bill 
must  be  dismissed.  76. 

9.  Although  a  parol  agreement,  before 
inarriage,  that  particular  chattels  of  the 
wife  snail  be  possessed  by  her  for  her 
separate  use,  is  not  binding  upon  the  hus- 
buid ;  yet,  if  the  agreement  be  acted  upon 
by  the  chattels  being  placed  under  the 
dominion  of  the  trustees,  and  treated  as 
separate  property,  the  agreement  may  be 
nuide  effectual.  lb. 

10.  Although  a  bequest  of  stock  for  a 
niarried  woman,  for  her  separate  use  for 
her  life,  and,  after  her  decease,  for  her 
H^intees  by  deed  or  will,  directs  that 
sny  appointment  by  deed  shall  not  come 
into  operation  untd  after  her  death,  the 
flurried  woman  is  not  thereby  restrained 


from  anticipation,  or  prevented  from  ap- 
appointine  the  fund  by  an  irrevocable 
deed.     Alexander  v.  Young,  vi.  893 

11.  By  a  post-nuptial  settlement,  a  sum 
of  money,  the  property  of  the  wife,  was 
vested  in  trustees,  upon  trust  to  pay  the 
income  as  the  wife  should  from  time  to 
time  appoint,  not  by  way  of  anticipation ; 
and  in  aefault  of  appointment,  to  the  vrife 
for  her  separate  use,  independent  of  G., 
her  husband;  and  from  and  after  her 
death,  to  G.,  the  husband,  for  life ;  and 
from  and  after  the  death  of  the  survivor, 
to  the  children  of  the  marriage,  as  therein 
mentioned;  and  if  there  snould  be  no 
children,  and  the  wife  should  survive  G., 
the  husband,  the  whole  trust  property  to 
be  paid  to  her ;  and  if  G.,  the  husband, 
should  survive  the  wife,  then  at  his  death, 
as  the  wife  should  appoint,  or,  if  no  ap- 
pointment, to  her  next  of  kin : — Held,  that, 
there  being  no  definite  term  during  which 
the  trustees  were  dkected  to  pay  the  in- 
come as  the  wife  should  appoint,  or  for  her 
separate  use,  and  the  direction  to  pay  to 
herself  being  made  vrith  reference  only  to 
the  marital  rights  of  G.,  the  then  existing 
husband,  and  Uiere  being  no  protection, 
by  the  express  words  of  the  settlement, 
dSbrded  against  a  future  marriage  of  the 
wife,  the  provision  for  the  separate  use 
and  the  clause  against  anticipation  had  no 
force  after  the  death  of  G.,  the  husbuod, 
and  during  a  second  coverture  of  the  wife ; 
and  that,  therefore,  the  second  husband 
had  power  to  assign  the  interest  of  the 
wife  m  the  trust  property.  Jn  re  the  Ad 
10  ir  11  Vict,  c.  96,  and  In  re  Gaffee's 
Settlement,  vii.  101 

12.  In  the  joint  answer  of  a  husband 
and  wife  to  a  creditors*  bill  for  jM^ent 
out  of  an  estate  of  which  the  wife  was 
administatrix,  the  wife  alone  set  up  the 
Statute  of  Limitations  as  a  defence  to  the 
suit  \—Held,  that  the  interest  of  the  wife 
was  not  so  merged  in  the  coverture,  that 
the  Court  would  disregard  her  separate 
defence  ;  and  that  the  statute  was,  for  the 
protection  of  the  estate,  sufficiently  pleaded 
by  the  wife  alone.    Beeehing  v.  Morphew, 

viu.  129 

13.  The  obligation  imposed  upon  a  hus- 
band, suing  for  the  property  of  his  wife, 
of  doing  equity  by  making  a  settlement,  is 
not  enforced  by  the  Court  upon  the  bill 
bemg  filed,  nor  upon  the  decree  being 
made,  where  the  interest  is  in  reversion 
(for  the  Court  only  deals  with  the  interest 
in  possession) ;  but  the  obligation  is  en- 
forced when  the  property  comes  to  be  dis- 
tributed.    Osbom  V.  Morgan,  ix.  432 

14.  On  the  principle  that  marriage  is  a 
gift  of  the  personal  property  of  the  wife 
to  the  husband,  there  is  no  distinction  be- 


tween  projierty  to  which  the  wife  ii  enti- 
tled in  equity  and  property  to  whieh  she 
18  entitled  at  law.  lb. 

15.  The  wife*8  equity  for  a  settlement 
does  not  depend  on  any  right  of  property 
in  her,  hut  rests  on  the  control  which 
Courts  of  equity  exercise  over  proper^ 
falling  under  their  domini<m.  /(. 

16.  The  right  to  a  settlement  is  an  ohli- 

Stion  which  the  Court  fastens,  not  u^oa 
e  property,  but  upon  the  right  to  receive 
it.  76. 

.  17.  Originofthewife*s  equity  for  a  set- 
tlement. S.  a  iz.  484 
.  18.  The  Court  cannot  take  the  consent 
of  the  wife  to  part  with  her  revenionaiT 
interest  lb, 

19.  The  consent  of  the  wife  taken  in  a 
Court  of  eauity  to  part  with  her  interest  in 
property  about  to  be  distributed,  is  not 
analogous  to  a  fine  at  law  with  respect  to 
teal  estate.    S.  C.  ix.  486 

20.  A  Court  of  eqdty  will  not  lend  it- 
self as  an  instrument  to  enable  a  husband 
to  acquire  a  right  in  his  wife's  property, 
which  he  has  no  means  of  acquixing  at  law. 

lb, 

21.  If  a  wife  thinks  proper  to  keep  up  an 
establishment  against  the  wishes  of  the 
husband,  what  is  supplied  for  the  establish- 
ment will  be  a  consideration  for  payments 
out  of  her  estate  on  that  account  Hughes 
T.  Wells,  ix,  749 

22.  That,  the  proceeds  of  the  settled 
funds  having  been  placed  to  the  wife's  ac- 
count at  her  bankers,  and  applied  princi- 
pally to  the  current  expenses  of  the  esta- 
blishment of  her  husband  and  herself  by 
the  order  and  direction  of  the  wife,  the 
husband  being  the  agent  in  their  applica- 
tion—as to  monies  so  appUed,  there  was  a 
defective  appointment,  which  ought  to  be 
aided  bv  the  Court  lb. 

23.  u  the  husband  have  not  in  any  de- 
gree influenced  the  acts  or  conduct  ik  the 
wife,  there  is  no  reason  why  (the  wife 
having  been  constituted  a  feme  sole  by  the 
settlement)  her  assets,  including  the  trust 
funds  which  have  become  her  assets  by  the 
exercise  of  her  pow^,  should  not  be  Ixmnd 
to  the  same  extent  as  the  assets  of  any  other 
person,  not  under  the  disability  of  coverture, 
would  be  bound  in  the  same  drcumstaiices. 

lb, 

24.  The  riehts  of  married  women  may 
be  barred,  and  their  estates  affected,  by  ac- 
tive participation  in  breaches  of  trust,  and 
if--4neir  powers  having  been  exercised  by 
will — ^the  trust  Amda  become  their  assets, 
they  must  be  liable  for  those  breaches  of 
trust,  semble.  But  the  fact  of  a  married 
woman  having  permitted  her  husband  to  re- 
ceive the  trust  funds  doesnotpreclu^a  right 
to  relief  by  her  or  her  i^pdntee,  for  that 
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would  be  to  defeat  the  purpose  fbr  which 
the  trust  was  created— -the  protection  of 
the  wife  against  the  husband.  Ih. 

25.  A  married  woman,  whose  hosbsnd 
did  not  maintain  her,  held  not  to  be  enti- 
titled,  as  asainst  a  particular  assignee  of 
the  husbanc^  to  maintaiance  out  of  the  in- 
come of  the  real  and  personsl  estate  to 
which  she  was  entitled  in  equity  for  her 
life.  TiddY.Lisier.Bassar.Lisier,  x.  140 

26.  As  affamst  purchasers  for  value 
from  the  husband,  of  the  life-interest  of  the 
wife,  equity  will  follow  the  law,  wloeh 
gives  to  the  husband  the  power  of  desfing 
with  ^e  income  of  his  wife's  property,  sod 
will  not  put  in  force  the  rule  that  he  who 
comes  into  equity  must  do  equi^,  wher^ 
purchasers  would  be  involved  m  imndriet 
mto  the  reUtions  between  husband  and 
wife,  thdr  property,  and  means  of  msmtc- 
nance.  ^^* 

27.  Distinetion  between  the  eam  p 
which  a  wife  takes  an  absolute  interest  m 
her  property,  and  those  in  which  shetakes 
a life-mterest  only;  and  between  cases  of 
an  assignment  by  the  husband  of  the 
wife's  property  to  his  general  assignee  on 
his  bankruptcy  or  insolvency,  and  of  an  a^ 
signment  to  a  particular  assignee  fer  valoe 

88.  Monies  eominjc  to  the  hands  of  ^ 
receiver  in  a  cause  m  which  the  hnsbana 
and  wife  are  parties, mi^ht  be  oonfideredas 
not  reduced  into  ponession  by  ihe  huBhand; 
but  where  the  husband  has  created  incim- 
branoes  on  the  property  in  which  he  be- 
came interested  m  right  of  his  wife,  and 
the  Court  has  ordered  the  monies  to  be 
applied  in  favour  of  the  incnmfaraneen, 
^e  effect  is  to  divest  the  title,  and  rediMe 
into  possession  the  monies  whkh  were  ue 
subject  of  the  order.  J^^ 

29.  Settlement  of  the  whole  of  the  A«w 
of  a  married  woman  in  the  estsie  of  » 
intestate  upon  the  married  woman  ^^ 
children,  with  a  provision,  that,  if  woj 
should  be  no  children,  and  the  hnsbind 
should  survive  the  wife,  the  assigDees  or 
the  husband  should  take  the  fimd,  the  eatt 
being  one  in  which  the  husband,  be^  ^ 
uncertificated  bankrupt,  had  nis^ed  an 
infant,  and  afterwards  abandoned  bff. 
Cfent  V.  Harris,  ^  ^ 

80.  By  a  marriage  settlement,  an  esta« 
was  conveyed  to  trustees,  upon  t""|^ 
pay  the  rents  and  profits  to  the  mtendea 
wife  during  her  life,  for  her  separate  i«j 
but  the  same  to  be  appUed  for  the  benem 
of  herself,  and  also  for  the  «opP«rt.  »*^ 
tenance,  and  education  of  the  cb"*5*,J" 
the  marriage ;  and,  after  the  decessc  rftw 
wife,  to  the  use  of  the  husbsnd,  witfi  re- 
mainder to  his  first  and  other  sons  m  t«^, 
and  it  was  provided,  that,  m  case  a  septf*' 


HUSBAND  AND  WIFE. 

tion  should  take  place,  by  reason  of  any 
disagreement  or  otherwise,  between  the 
hus&nd  and  wife  afler  the  marriage,  the 
rents  and  profits  should,  from  the  time  of 
euch  separation,  during  the  joint  lives  of 
the  husband  and  wife,  be  paid  to  the  hus- 
band for  his  own  use,  but  without  pr^udice 
to  the  ri^ht  of  the  wife  to  receive  them  for 
the  remainder  of  her  life,  in  case  she  should 
survive  her  husband.  Upon  a  claim,  filed 
by  the  husband  against  the  trustees  and 
the  wife,  to  enforce  the  proviso: — Held, 
that  the  separation  referred  to,  if  it  received 
a  judidal  construction,  could  not  be  con- 
strued as  applying  to  an  accidental  and 
temporary  separation  arising  from  the  state 
of  health  of  tne  parties,  or  from  the  neces- 
sity or  convenience  of  residing  in  different 
places  with  their  mutual  concurrence,  nor 
to  a  separatioQ  arising  from  the  absence  of 
the  husband  on  business  ;  but  that  it  must 
be  constmed  to  mean,  either  a  separation 
by  contract  between  the  husband  and  wife, 
or  the  result  of  proceedings  in  a  Court  of 
competent  juris^ction.  Cartwright  v. 
Cartwrjahtj  x.  630 

81.  lliat,  supposing  the  proviso  to  be 
valid,  a  Court  of  equity  would  not  give 
effect  to  it  in  favour  of  the  husband,  where 
the  separation  had  taken  place  under  the 
sentence  of  a  Court  of  competent  jurisdic- 
diction,  fonnded  upon  the  misconduct  of 
the  hosband,  entitling  the  wife  to  a  divorce 
k  mensft  et  thoro.  lb, 

32.  But,  whether  the  proviso  for  the 
event  of  a  separation  was  not  wholly  void, 
or  whether  it  could  be  supported  by  con- 
struing the  settlement  as  making  a  provi- 
sion for  the  wife  and  children  so  long  as 
the  wife  should  reside  in  the  house  of  the 
husband,  and  to  go  over  upon  her  ceasing 
to  do  so — quctre,  lb, 

33.  The  interest  of  a  married  woman  in 
the  proceeds  of  real  estate,  devised  by  the 
will  under  which  she  took  such  interest, 
upon  tmst  for  sale,  held  to  pass  by  her 
deed  executed  and  acknowledged  according 
to  the  provisions  of  the  stat.  8  &  4  Will.  4, 
c  74,  for  abolishing  fines  and  recoveries, 
and  substituting  more  simple  modes  of  con- 
veyance, whether  such  interest  be  in  pos- 
Bession  or  reversion,  and  whether  the  sale 
of  the  real  estate  be  or  be  not  made. 
Briggi  y.  Chamberlain^  xi.  69 

34.  AVhere  a  testator  had  directed,  that, 
in  the  event  of  the  marriage  of  his  daughter, 
a  certain  portion  of  his  property  should  be 
secured  to  her  and  the  issue  of  her  mar- 
riage, by  a  settlement  or  some  other  good 
•asurance,  in  such  manner  as  his  trustees 
or  trustee  for  the  time  being  might  think 
fit,  the  Court,  on  an  application  to  which 
the  surviving  trustee  was  a  party,  approved 
of  a  power  in  the  settlement  made  on  the 
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IMPLICATION. 

marriage  of  the  daughter,  enabling  her  16 
appoint  by  will  a  life  estate  in  the  property 
to    her   husband.      Charlton   v.    Rmdall, 

ZL396 


iDENTrry  of  interest. 

See  Joint-Stock  Company. 

IGNORANCE. 

A  plaintiff  may  be  entitled  to  relief  firom 
a  contract  or  conveyance,  on  the  ground  of 
ignorance  and  mistake,  although  the  de- 
fendant with  whom  he  dealt,  and  against 
whom  relief  is  sought,  was  also  in  ignorance 
and  under  mistake — ^the  contract  or  con- 
veyance not  being  made  upon  the  principle 
of  compromising  doubtful  rights.  Reynell 
V.  Sprye,  Yiii.  222 

ILLEGAL  CONTRACT. 
See  FuBUC  PoucT. 

ILLEGITIMATE  CHILDREN. 
iSee  Childrxn. 

TMMATERI/gjTY. 

Under  the  74th  Order  of  April,  X828, 
the  Master  does  not,  on  the  ground  of 
immateriality,  overrule  exceptions  for  in- 
suflSciency,  unless  it  is  clear  that  the 
question  cannot  be  material.  If  the 
materiality  be  doubtftil,  the  case  is  not 
within  the  Order.      Tipping   y.    Clarke^ 

ii.  388 

IMPERTINENCE. 
See  Pleading. 

IMPLICATION. 
See  Estate  in  Fee — ^Leqact. 

1.  A  devise  and  bequest  of  real  and 
personal  estate  upon  trust  for  the  children 
of  the  testator,  subject  to  the  dower  and 
thirds  at  common  law  of  his  wife,  followed 
by  a  direction  to  apply  the  rents,  issues, 
and  profits,  after  deaucting  the  dower  and 
thirds  of  his  wife,  to  the  maintenance  of 
the  children,  is  not,  by  implication,  a  ^ 
of  any  interest  in  the  estate  to  the  wife. 
Adams  v.  Adams,  i.  687 

2.  A  marriage  settlement  declared  the 
trusts  of  a  sum  of  stock  to  be,  that,  dniiog 
the  joint  lives  of  the  husband  and  wife,  the 
dividends  should  be  paid  to  the  wife  for 
her  separate  use  :  and  if  she  should  die  in 
the  husband*s  lifetime,  the  principal  sum 
should  be  transferred  to  him  absolutely ; 


IMPLICATION. 


INFANT. 


and  if  the  husband  should  die  in  the  wife*s 
lifetime,  then  the  same  should  be  held  in 
trust  for  such  person  as  the  wife  should  by 
will  appoint.  The  wife  survived  the  hus- 
band : — Heldy  that  the  wife  took,  by  impli- 
cation, a  life  interest  in  the  trust-fund. 
Allin  V.  Crawshayj  ix.  382 

IMPROVEMENTS. 

See  Acquiescence — Contract— Mistake 

—Tenant  for  Life. 

1.  To  a  bill  which  aile^d  (amon^t 
other  things)  that  the  plaintiff,  believuig 
themselves  to  be  entitlea  under  a  devise  to 
a  dwelling-house  and  shop,  entered  into  an 
agreement  for  a  lease  of  tne  premises,  then 
in  a  dilapidated  state,  to  a  tenant,  in  pur- 
suance of  which  the  tenant  expended 
mone^  in  pulling  down  and  rebuildmg  the 
premises, — ^that  the  defendant,  who  was, 
as  it  afterwards  appeared,  the  actual  owner 
of  a  moiety  of  the  property,  knew  the  true 
state  of  the  title,  and  nad  made  a  claim  to 
the  whole  property,  which  claim  he  re- 
peated a  few  days  l)efore  the  improvements 
were  commenced, — ^that  he  knew  also  that 
the  improvements  were  being  made,  and 
that  the  plaintiffs  and  their  tenant  were 
acting  unaer  a  mistake,  and,  nevertheless, 
permitted  the  works  to  be  carried  on 
without  any  objection  during  their  pro- 
gress,— and  praying  that  the  defendant 
might  be  decreed  to  confirm  the  lease,  and 
in  the  meantime  be  restrained  from  evicting 
the  tenant ; — a  demurrer  for  want  of  equity 
was  allowed.  Master  or  Keeper^  Fellows 
and  Scholars  of  Clare  Hall  v.  Harding, 

vi.  273 

2.  Held,  also,  that  in  such  a  case  the 
principle  is  the  same  whether  the  owner 
and  tne  party  making  the  expenditure  by 
mistake  are  strangers,  or  tenants  in  com- 
mon of  the  property.  Ih. 

8.  That  the  owner  having  once  and 
recently  given  notice  of  his  claim  to  the 
property,  was  not,  in  order  to  exclude  any 
equity  m  respect  of  the  expenditure  on  the 
ground  of  mistake  by  the  party  in  posses- 
sion, or  of  acquiescence  on  his  own  part, 
bound  again  to  assert  it  when  the  expendi- 
ture began,  or  while  it  was  going  on.      7ft. 

4.  That,  in  order  to  exclude  such  equity, 
it  was  not  necessary  that  the  notice  of 
hia  claim,  given  by  the  claimant  to  the 
part^  in  possession,  should  disclose  any 
particulars  relating  to  his  title ;  nor,  if  the 
claim  which  he  made  exceeded  what  he 
was  entitled  to,  was  the  party  in  possession 
justified  in  disregarding  it,  or  supposing  it 
to  be  unfounded.  76. 
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INCLOSURE. 
See  Common  Lands. 


INCLOSURE  ACT. 
See  Act  of  Parliament. 

INCOME  OF  RESIDUARY  ESTATE. 

See  Tenant  for  Life  and  Re- 
mainderman. 

INCOMPETENCY. 
See  Witness. 

INCUMBRANCE. 

See  Annuttt — Priority  of  Chabge— 
Trustee  and  Cestui]  que  Trust. 

INCUMBRANCER. 
See  Notice — ^Priorttt. 

INDEFINITE  ACTS. 
See  Injunction. 

INDEMNITY. 

See    Interpleader  —  Mortgagor  and 

Mortgageb^Specific  Peuformance. 

INDEPENDENTS. 
See  Trustee  and  Cestui  que  Trust. 

INDORSEMENT  ON  BILL  OR  CLAIM. 
See  Appendix,  yoL  iz,  p.  zzrii. 

INFANCY. 
See  Husband  and  Wife. 

INFANT. 

See  Acquiescence — Appendix,  toI.  x,  p. 
xxiv — Copyhold— Guardian— JuBW- 
diction — ^Marriage — ^Mortgagor  axd 
Mortgagee — ^Next  Friend — Souci- 
tor— Trustee  and  Cestui  que  Tbust. 

1.  The  motion  for  leave  to  enter  a  me- 
morandum of  service  of  a  copy  of  the  bill, 
under  the  24th  Order  of  August,  IM, 
needs  not  to  be  supported  by  an  affidavit, 
showing  that  the  defendant  is  not  an  in- 
fant.    Welch  V.  Welch,  I  293 

2.  An  infant  plaintiff  coming  of  age 
during  the  progress  of  the  cause,  and  dis- 
approving of  the  proceedings,  cannot  ap- 
pear in  the  nroceedings  by  counsel  other 
than  those  woo  appear  for  the  plaintiffi 
generally :  he  can  only  complain  of  or  re- 
pudiate the  proceedings  by  making  them 
the  subject  of  a  speciu  application.  Bal' 
lardY.  White,  nAbS 


INFANT. 


INJUNCTION. 


3.  Payment  by  a  trustee  to  an  infiint 
cestui  que  trust,  nineteen  years  of  age,  on 
the  false  representation  by  herself  and  her 
parents  tiiat  she  had  attained  the  age  of 
twenty-one,  held  to  be  a  discharge  to  the 
trustee  for  the  sum  so  paid ;  but  a  release 
executed  by  the  infant  to  the  trustee  of  all 
demands  in  respect  of  the  trust,  held  not 
to  be  a  bar  to  a  suit  by  the  same  cestui  que 
trust  against  the  trustee,  although  such 
suit  was  not  brought  until  seven  years  after 
the  cestui  que  trust  had  attained  twenty- 
one.    Overton  v.  Banister^  iii.  503 

4.  The  circumstance  that  infants  are  re- 
siding in  two  different  parts  of  the  king- 
dom, is  not  a  sufficient  ground  for  dispens- 
ing with  the  practice  for  assigning  a 
guardian  ad  litem  by  commission  or  upon 
their  appearance.    Mower  v.  Orr^    vi.  417 

5.  A  party  entering  upon,  and  taking 
the  rents  and  profits  of,  an  infants  estate, 
majr  be  sued  at  law  as  a  trespasser,  or  in 
eauity  as  the  bailiff,  guardian,  and  trustee 
of  the  infant,  at  the  election  of  the  plain- 
tiff.   WyllUY.EUice,  tI.  506. 

6.  Where  it  appears  that  several  persons 
entered  on  and  held  the  estate  of  an  infant, 
one  of  such  persons  cannot  be  sued  by  the 
infant  in  equity  as  lus  bailiff,  guardian,  or 
trustee,  for  an  account  of  the  rents  and 
profits  of  the  estate,  without  making  par- 
ties to  the  suit  the  others  of  such  persons. 

lb. 

7.  Articles  made  upon  the  mtmaae  of  a 
minor,  covenanting  to  settle  her  realestate 
on  attaining  her  majority,  for  the  benefit  of 
herself  and  her  husband,  and  the  issue  of 
her  marriage,  preclude  the  husband,  during 
the  coverture,  froQi  doing  or  concurring  in 
any  act  inconsisteiit  with  the  articles,  but 
sre  not  binding  upon  the  wife.  Pymm  v. 
/wo//,  vii.  198 

INFORMATION. 

The  Court  disapproves  of  charity  infor- 
niations  got  up  b^  public  meetings,  and 
supported  by  pubbc  subscriptions.  Attor- 
ney-General V.  Bishop  of  Worcester,  ix.  369 


INGROSSING  CLERK. 
See  SuppRKBSiNG  Depositions. 

INHERITANCE. 
See  Auxs. 

INJUNCTION. 
See  Abateitent — ^Acquiescekcb — Admi- 

NI8TRATI0N  SUIT — ^AFFIDAVn^— AOREE- 

UEMT— Bill  of  Exchange — Contempt 
—Contract— <;JoPYHOLD — Demxjerer 
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— EQurrABLE  Jurisdiction  —  Equrr- 
ABLE  Set-off — ^Foreign  Attachment 
— Husband  and  Wifr — Improvements 
— Interpleader — ^Insolvent  Debtor 
— Joint-Stock  Company  — J urisdic  - 
tion — ^Mistake  of  Practice  at  Law 
— Nuisance — Outstanding  Term — 
Parties  —  Patent  —  Penalties  — 
Pleading — ^Principal  and  Surety — 
Railway  Company — ^Receivbr — Ship 
—Specific  Chattels — Statutes,  Con- 
struction OF,  8  ^  9  VicL  c.  18— Trust 
— ^Trustee  and  Cestui  queTrustn— 
Undue  Influence — Yendor  and  Pur- 
chaser— ^Waste. 

1.  It  is  not  the  practice  of  the  Court  to 
look  into  the  answer  to  an  injunction  biU, 
for  the  purpose  of  determinmg  wheUier 
the  answer  is  suflScient,  without  exceptions 
having  been  previously  taken  thereto,  not- 
withstandmg  the  answer  may  be  filed  so 
near  the  day  of  trial,  that  it  is  probable 
the  trial  will  be  had  before  the  proceedings 
can  be  stayed  by  the  result  of  a  reference 
in  the  usual  course.  If  the  answer  were 
a  mere  pretence  and  evasive,  it  might  be 
otherwise.    Scotson  v.  Gaury,  i.  99 

2.  If,  in  such  a  case,  the  answer  is  ex- 
cepted to  for  insufficiency,  the  Court  will 
look  into  the  exceptions  and  the  answer, 
instanter,  witiiout  referring  them.  Ih. 

3.  Where  the  Master  has  certified  the 
defendant's  answer  to  be  insufficient,  the 
Court,  notwithstanding  the  |^laintiff  has 
been  dilatory  in  his  application  for  the 
injunction,  will,  on  the  eve  of  the  trial, 
look  into  the  answer  and  the  exceptions, 
instanter,  to  determine  if  the  answer  is 
evasive.  Ih, 

4.  The  goods  of  the  defendant,  and  the 
lease  of  certain  premises  belonging  to  him, 
were  taken  in  execution  under  a  fi.  ft.  and 
sold:  the  plaintiff  became  the  purchaser  of 
the  term,  and  was  put  into  possession  of 
the  premises  by  the  sheriff,  but  no  assign- 
ment of  the  term  was  otherwise  xnaae. 
The  defendant  afterwards  brought  eject- 
ment and  recovered.  The  plamtiff  filed 
his  bill  to  restrain  proceeding  in  the  eject- 
ment, and  moved  for  the  imunction  upon 
the  answer,  bv  which  the  defendant,  ad- 
mittinff  the  plaintiff^s  case,  insisted  upon 
alleged  irreffularities  in  the  execution  of 
the  fi.  fii.,  which,  it  was  argued,  rendered 
the  proceedings  in  that  execution  invalid 
at  law.  The  Court  granted  the  iiynnction, 
with  liberty  to  the  plaintiff  to  take  such 
proceedings  at  law  as  he  might  be  advised 
to  perfect  his   title.      Jones  v.  Hughes^ 

1.888 

5.  Equity  confessed  on  the  answer. 
Bentinck  v.  WUUnk^  ii.  1 

6.  The  Court  will  not,  on  the  application 


of  a  mortgagee  out  of  posaeMbn,  restrain 
the  mortgagor  from  proceeding  to  fell 
timber  growing  upon  the  mortgaged 
estate,  unless  Uie  security  is  insufficient. 
King  ▼.  Smiih,  ii.  289 

7.  What  proportion  the  value  of  the 
mortgaged  property  should  bear  to  the 
mort^i^ed  aebt,  in  order  to  be  deemed  a 
sufficient  security  within  the  rule  under 
which  the  Court  acts  in  restraining  waste 
by  the  mortgagor — qucere.  lb, 

8.  The  pendency  of  proceedings  before 
the  Judge  at  chambers  to  settle  Uie  pleas 
to  the  action  is  no  ffronnd  for  yarying  the 
form  of  the  order  for  extendmg  the  com- 
mon injunction  to  stay  trial.  Woodall  y. 
White,  iii.  411 

9.  That,  where  the  opinion  of  the  Court 
was  not  clearly  for  or  against  the  plaintiff, 
it  would  be  governed  l)y  the  balance  of 
inconvenience,  on  either  side,  in  enmting 
or  reftising  the  imunction ;  and,  wnere  the 
damage  to  the  plaintiff  was  shown  to  be 
small  m  amount,  the  Court  would  not  pre- 
judice the  legal  question  b^  granting  the 
uyunction,  but  would  reijmre  an  account 
to  be  kept  pending  the  tnal  at  law.  ^  Cory 
T.  YarmotUh  and  N'orwich  Railway,  iii.  593 

10.  Form  of  the  common  ii\junction 
restraining  proceedings  at  law  touching 
the  matters  m  question  in  the  cause.  Lw3i 
Y.  Blanshard,  iii.  81 

11.  Whether  the  Court  will  grant  an 
injunction,  restraining  a  party  from  taking 
a  ship  to  any  other  than  a  certain  port, 
thereby,  in  etrect,  compelling  him  to  pro- 
ceed to  such  port — quart.  Lidgeti  v.  WU- 
Hams,  iv.  465 

13.  After  an  injunction  had  been  gutt- 
ed, restraining  a  defendant  from  permitting 
a  certain  injurious  effect  to  be  produced 
by  a  given  cause  (but  not  otherwise  re- 
straining any  definite  act\  the  apprehended 
injury  took  place,  but  tne  defendants  de- 
lued,  to  the  beat  of  their  belief,  that  it 
aroaa  from  the  alleged  cause ;  and  the 
Cowt,  in  such  circumstances,  refused  to 
treat  the  defendants  as  contumacious,  until 
it  should  have  been  eonclusively  deter- 
mined by  a  verdict  at  law,  that  the  injury 
complained  of  was  produced  by  the  cause 
assigned.    DawMon  v.  Paver,  v.  424 

18.  The  verdict  of  a  jury  on  the  trial  of 
one  issue  had  found  tnat  the  forbidden 
cause  would  produce  the  effect ;  but  inas- 
much as  a  new  trial  of  the  issue  had  been 
directed,  the  Court  would  not  treat  the 
verdict  of  the  jury,  on  the  first  trial,  as 
floffioient  evidence  to  connect  the  cause 
with  the  effect,  for  the  purpose  of  pro- 
eeeding  as  upon  a  breach  of  the  injunc- 
tion, lb. 

14.  In  a  suit  for  an  injunction  against  the 
use  by  the  defendants  of  a  certain  name 
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and  mark  upon  their  goods,  the  defend- 
ants admitted  the  use  of  the  name  and 
mark,  but  said  that  it  was  their  true 
name,  and  that  they  were  entitled  so  to  use 
it :  the  plaintiffs,  without  moving  for  the 
injunction,  went  into  evidence  in  equity. 
At  the  hearing  of  the  cause,  the  Court 
being  of  opinion  that  the  evidence  did  not 
establish  the  plaintiflb'  right  to  the  injunc- 
tion, but  that  it  showed  the  defendsnts 
to  have  used  the  name  and  mark  in 
question  on  their  goods,  in  a  manner  which 
might  lead  purchasers  to  understand,  falsely, 
that  the  goods  were  manufactured  by  the 
plaintiffs, — gave  Uie  defendants  the  option 
either  of  having  the  bill  dismissed  ag^st 
them,  without  costs,  or  of  harintr  the 
right  tri^  at  law.      Rodgers  v.  iVwnU, 

vLS25 

15.  The  bill  bdng  retained  for  a  vear, 
with  liberty  to  the  phuntifis  to  bring 
an  action  at  law,  the  actiim  was  broufht, 
and  the  plaintiffs  recovered  a  venoct 
The  Court  then  granted  the  injunction, 
and  ordered  the  defendant  to  pay  the 
costs  at  law  and  in  equity,  except  the  costs 
of  the  evidence  in  equity.  Z^* 

16.  Upon  a  bill  for  an  iigunctUni  to  ie« 
strsin  the  defendants  from  usinff  a  certsin 
mark,  alleged  to  be  fraudulently  used  bf 
them  on  goods,  in  order  untruly  to  denote 
that  such  goods  were  maaufaetved  by  the 
plaintiffs,  the  Court  at  the  hearinj^  re- 
tained the  bill,  and  §[ave  the  phunti^ 
liberty  to  bring  an  actum,  but  rmsed  to 
direct  any  admissbns  to  be  made  by  the 
defendants  on  the  trial  of  such  actum. 
S.C.  vi  337 

17.  On  a  bill  for  an  injunction  to  pro- 
tect the  plaintiffs*  coal-mines  from  injury 
by  the  water  flowing  to  them  from  the 
defendants*  colliery,  Uie  Court  on  motion 
muted  an  injunction  restraining  the  de- 
fendants from  working  their  coal-mines  in 
any  places  which  mignt  injure  or  endsnger 
the  plaintiffs'  mines,  untu  answer  or  far- 
ther order,  but  gave  no  directions  for  the 
trial  of  the  ri^ht  in  a  court  of  law.  The 
parties  went  mto  evidence,  and  the  esose 
was  brought  to  a  hearing,  when  the  Court 
refitsed,  until  the  plaintiffs  had  ests- 
blished  their  right  at  law,  to  make  the  in- 
junction perpetual,  but  retained  the  bul 
for  a  year,  giving  the  plaintifis  liber^ 
brin^  such  action  as  they  might  be  advued, 
contmuing  the  ii^unction  in  the  meantime* 
The  Duke  of  Beaufort  v.  Morris,     ri.  WO 

18.  CtMxre,  whether  the  present  pnc- 
tice  of  Uie  Court  is,  in  any  case,  upon  mo- 
tion (not  ex  parte)  to  grant  an  iiyuncW 
for  the  purpose  of"^  protecting  akgalnght 
which  18  not  admitted,  without  providing 
by  the  order  for  the  trial  of  the  ngbt  »  J 
court  of  law.    S.  C,  ▼»•  ^^ 


INJUNCTION. 


"mjURIOIJSLT  AFFECTED/' 


19.  The  cireiiinatanee  that  the  defend- 
ants rabmit  to  sn  ii^anction  granted  upon 
■n  interlocutory  application,  and  that  none 
of  the  acts  complained  of  were  subse- 
j^uently  repeated,  is  no  objection  to  the  in- 
junction being  made  perpetual  at  the  hear- 
ing M"  the  cause.    S,  C,  tI.  860 

20.  Where  an  injunction  is  applied  for 
upon  a  distinct  sronnd,  which  iwu,  it  will 
not  in  general  he  granted  upon  another 
ground  which  has  not  been  put  fonrard, 
bat  which,  it  appears,  might  have  been 
put  forward  in  tne  circumstances  of  the 
ease.    CaHelU  v.  Cooky  vii.  89 

21.  An  injunction  granted  to  restrain 
the  use  of  a  secret  in  3ie  compounding  of 
a  medicine,  not  being  the  subject  of  a  pa- 
tent, and  to  restrain  the  sale  of  such  medi- 
cine by  a  defendant  who  acquired  a  know- 
ledge of  the  secret  in  Tiolation  of  the  con- 
tract of  the  party  by  whom  it  was  com- 
municated, and  in  br^^ch  of  trust  and  con- 
fidence.   MoriMon  y.  Moai^  iz.  241 

22.  A  plaintiff  not  having  the  privileges 
of  a  patentee,  may  have  no  title  to  be  pro- 
tected in  iikt  exchuive  manufacture  and 
sale  of  a  medicine  against  the  world ;  but 
be  may,  notwithstanoing,  have  a  good  title 
to  nroteetion  against  the  partiadar  de- 
fendant Ih. 

28.  The  case  of  a  secret  acquired  by  a 
breach  of  fiuth  or  conildence,  but  conunu- 
nieated  to  a  purchaser  for  value,  without 
notice  of  any  obligation  affecting  it,  distin- 
gnished  fWmi  that  of  a  party  whose  claim 
of  right  to  use  the  secret  is  that  of  a  volun- 
teer. Ih. 

24.  The  Court,  in  interfering  in  such 
eases  upon  the  ground  of  faith  or  confidence, 
fastens  upon  the  conscience  of  the  party, 
and  enforees  the  obligation  against  bun,  as 
it  enforces,  against  a  party  to  whom  abenefit 
is  given,  an  obligation  to  perform  a  promise 
npon  the  fSaith  of  which  the  benefit  has 
been  cmiferred— -iSemMe.  Ih. 

26.  The  injunction  restrained  the  sale  of 
medicine  by  the  defendant  under  the  name 
of  the  medicme  prepared  according  to  the 
■ecret  prescription,  not  on  the  around  of 
the  use  of  the  name  alone,  but  because  it 
Was  by  the  use  of  the  name  that  the  de- 
fendant was  availing  himself  of  the  breach 
of  fiuth  and  contract.  Whether,  apart 
from  that  ground  of  interference,  the  Court 
would  have  restrained  the  use  of  the  name 
before  the  plaintiff^s  rig^t  had  been  esta- 
blished at  law — qwiert.  Ih. 

26.  On  a  bill  to  restrain  the  exercise  of 
a  legal  right,  it  is  the  duty  of  the  plaintiff 
to  satisiy  the  Court  that  there  are  substan- 
tial Rounds  for  doubting  the  existence  of 
the  legal  right,  ^rrow  v.  The  Oxford^ 
Worcesiery  and  WolverhampUm  Railway 
Cmpantfj  ix.  441 
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27.  Although  the  Court  has  power  to 
restrain  parties  from  usiuff  a  building 
which  has  been  erected  in  a  form  that  is  in 
violation  of  the  terms  of  a  contract  or  of  an 
Act  of  Parliament,  vet  a  small  excess  in 
the  height  of  a  buuding  beyond  that  to 
which  it  mi^ht  lawfully  nave  been  raised, 
where  no  irreparable  ii\jury  arises  from 
such  excess  in  height,  would  not  be  a 
case  in  which  the  Court  would  interfere  by 
interlocutory  ii^unction  to  restrain  the  use 
of  the  builmng  after  it  had  been  erected. 
The  Warden^  jx?.,  qf  Dover  Harhour  y. 
The    South    Eastern    Railway    Company^ 

ix.  498 

28.  The  Court  refused  to  grant  an  in- 
junction at  the  suit  of  Flavel,  to  restrain 
Harrison  firom  making  and  selling  a  stove 
by  the  name  of  "  Flavers ''  Patent  Kitch- 
ener, on  the  ground,  first,  that  Flavel  had 
falsely  assumed  to  describe  the  article  as 
being  patented ;  and,  secondly,  that  he  had 
known  of  the  use  of  the  name  by  Harrison 
four  months  before  he  applied  for  the  in- 
junction. But  the  Court,  not  deciding  the 
question  whether  Flavel  nad  or  had  not  a 
legal  remedy,  retained  the  bill,  giving  him 
likrty  to  bring  an  action.  Flavd  v.  HoT' 
rison^  x.  467 

29.  The  plaintiffs,  who  represented  the 
original  patentees  of  an  artide,  Uie  patent 
for  the  manufacture  of  which  had  expired, 
continued  to  use  labels  on  their  goods 
printed  firom  the  original  blocks  belonging 
to  the  patentees,  on  which  labels  the  goo£ 
were  described  as  patented.  The  defend- 
ants adopted  and  issued  labels  closely  re- 
sembling those  of  the  plaintifib.  And  under 
such  circumstances,  altnouffh  the  description 
of  the  plaintiffo*  goods  on  tneir  labels  as  be- 
ing patented  had  ceased  to  be  strictly  true, 
the  Court  granted  an  iiyunction,  restrain- 
ing the  detendants  firom  using  labels  bear- 
ing an  inscription  appearing  to  designate 
the  goods  contained  tnerein  as  being  manu- 
factured by  the  plaintiffs.    Edei^tmr.  Vick^ 

xi.  78 
SO.  Cases  (as  of  waste)  in  which  delay 
in  applying  fbr  an  imunction  may  not  lie 
deemed  to  preclude  tne  parties  agjpieved 
from  obtainmg  that  relief  upon  an  mterlo- 
cutory  application.  Attorney-General  v. 
Eastlake,  xi.  206 


INJUNCTION  TO  STAY  PROCEED- 
INGS AT  LAW. 

See  Appendix,  voL  ix,  pp.  xxix,  IxxvL 

"INJURIOUSLY  AFFECTED,** 

See  Statutes,  CoNflTKUcnoN  of,  8  Tiot. 
c.  20,  8.  6. 


INQUIRY. 

See  Afpendix,  vol.  x,  p.  lii— Evidence — 
Pleading — pRioRmr. 

1.  Circumstances  under  which  the  Court 
will,  before  m^ing  any  other  decree  in  the 
cause,  direct  an  inquiry  with  respect  to  a 
document  which  is  msisted  upon  as  affect- 
ing the  interests  of  the  parties  in  the 
matter  in  question,  but  is  not  produced. 
Hart  V.  Hart^  i.  I 

2.  After  several  references  to  the  Master, 
and  after  the  cause  had  been  arf^ed  and 
judgment  given  on  further  directions,  the 
Court  refused  to  stavthe  distribution  of 
the  ftmd  and  direct  a  nirther  reference  with 
respect  to  a  new  case  as  against  certain 
creditors,  which  case  it  did  not  appear  that 
the  parties  might  not  have  previously 
brouffht  forward,  and  which  was  not  proved 
by  Uie  evidence  adduced.  Philips  v. 
PhOips,  iu.  301 

3.  Considerations  which  influence  the 
Court  in  directing  inouiries  at  the  hearii^ 
of  a  cause  to  perfect  the  evidence  on  behaff  ^ 
of  the  plaintiff;  and  distinction  where  the 
inquiries  are  sought  to  show  that  the  plain- 
tiff is  entitled  to  relief  in  the  suit,  and 
where  the  title  to  some  relief  beincr  proved, 
the  inquiries  are  to  be  directed  omy  to  tlie 
measure  of  that  relief.  Simmons  v.  Sim- 
monsy  vL  360 

INQUIRY  BEFORE    THE  MASTER. 

See  Evidence. 

INROLMENT  OF  ORDER. 

An  order  refusing  a  motion  for  a  new 

trial  of  an  issue  devisavit  vel  non,  may  be 

inroUed  at  the  application  of  either  partv. 

McGregor  v.  Topham^  iv.  162 


INSOLVENT  COURT. 

See  MOBTGAGOR  AND  MORTQAOEE. 

INSOLVENT  DEBTOR. 
See  Costs — ^Equitable  Set-ofp— Mort- 
gagor AND  Mortgagee — ^Vendor  and 
Purchaser— Witness. 

1.  The  assignee  of  an  insolvent  debtor 
is  a  necessary  party  to  a  bill  by  the  insol- 
vent,  prayinff  that  an  instrument  which 
belonged  to  him,  prior  to  his  insolvency, 
may  be  delivered  up  to  him,  and  an  in- 
junction to  restrain  proceedings  upon  it. 
Balls  V.  StnUt,  U6 

2.  Under  the  stot.  7  Geo.  4,  c.  57,  all 

Sersons  who  are  creditors  of  an  insolvent 
ebtor,  at  the  time  his  petition  for  dis- 
charge is  filed  in  the  Court  for  the  Relief 
496 


of  Insolvent  Debtors,  are  entitled,  tatdng 
proper  steps  for  that  purpose,  to  participate 
m  nis  estate,  whether  the  same  have  or 
have  not  been  inserted  by  the  insolvent  in 
his  schedule.    BoreU  v.  l>ai»n,  ii.  440 

3.  An  insolvent  debtor  cannot,  on  the 
mere  allegation  that  the  assignee  in  the 
insolvency  colludes  with  a  d^tor  to  the 
estate,  and  refuses  to  sue,  sustain  a  suit  for 
a  lec^acy  which  passed  by  the  assignment 
of  his  estate  and  effects  under  the  insol- 
vency, although  chamng  Uiat  the  legacy, 
if  recovered,  will  afford  a  balance  after 
satisfying  all  his  debts,  and  praying  that 
the  legacy  may  be  paid  either  to  the 
assignee  or  to  himself:  nor  can  the  suit  be 
sustained,  even  if  the  provisional  assignee 
cannot  empower  another  party  to  sue  for 
the  insolvents  estate,  except  by  allowing 
such  other  party  to  sue  in  his  (the  assig- 
nee's) name.    Major  v.  Aukland^      m,  77 

4.  Whether,  if  the  alleged  collusion  or 
refusal  to  sue  were  proved,  the  insohent 
could  sustain  such  a  8mtr--quare.  lb, 

5.  The  pliuntiff  filed  his  petition  in  the 
Court  of  Bankruptcy  under  the  provisions 
6f  the  Act  5  &  6  Vict.  c.  116,  for  the  re- 
lief of  insolvent  debtors  not  owin^  more 
t^n  £300,  and  passed  his  examination, 
and  obtained  his  interim  and  final  orders 
for  protection.    He  then  filed  an  sffidaTit 
in  the  Court  of  Bankruptcy,  statinfthat 
he  had  satisfied,  and  obtained  a  discharge 
from,    all    the    creditors    named  in  his 
schedule ;  and  that  he  had  notified  such 
satisfaction  and  dischai|^e  by  public  adrer- 
tisement.     The  plaintiff  then  applied  to 
the  official  assignee  for  a  release  of  his 
estate,  which,  according  to  the  provisions 
of  the  Act,  vested  in  such  assignee  <»i  the 
presentation  of  the  petition ;  but  in  the 
absence  of  any  proviso  in  the  Act  ffx  de- 
termining the  duties  of  the  official  assignee 
in  such  a  case,  the  plaintiff  was  unaUe  to 
obtain  any  release  or  reconveyance.   The 
plaintiff  then  filed  his  bill  against  the  de- 
fendant as  mortgagee,  for  we  redemptiw 
of  an  estate,  wnich  had  been  mortgaged 
before  he  presented  his  petition  to  the 
Court  of  Bankruptcy.    Upon  the  objection 
of  the  defendant,  that  the  estate  of  Uie 
plaintiff  (if  any)  was  vested  in  the  official 
assignee : — Held^  that,  in  the  absence  of 
any  statutory  jurisdiction  on  the  subject  m 
the  Court  of  Bankruptcy,  and  upon  the 
submission  of  the  asaisnee,  the  plaintiff 
was  entitled  to  sustain*  the  suit  at  the  hetf- 
iug.    Preston  j.  TTiboit,  ▼•  ^P 

6.  Whether,  if  the  defendant  had  de- 
murred, the  bill  would  have  been  sustained 
— qucere,  *^' 

7.  The  clauses  of  the  statute  for  the  re- 
lief of  insolvent  debtors,  which  V^Vt^ 
that,  in  case  the  insolvent  shall  be  entitled 


INSOLVENT  DEBTOR. 


INTEREST  OF  LEGACY. 


to  any  copyhold  or  cnstomary  estate,  the 
ass^^nment  to  or  certified  copy  of  the  ap- 
pointment of  the  assignee  shall  he  entered 
on  the  court  rolls  of  the  manor,  and  that 
the  assignee  shall,  with  all  convenient 
speedy  make  sale  of  all  the  estate  and 
effects  of  the  insolvent,  are  not  mandatory, 
but  are  directory  only.  CoU  v.  Coles, 

▼i.  617 

8.  The  omission  of  the  assignees  of  an 
insolyent  debtor  to  sell  or  take  possession 
of  the  copyhold  estate  of  the  insolvent,  or 
to  cause  an  entry  of  the  assignment  or 
copy  of  the  appointment  of  the  assignee  to 
be  made  on  the  court  rolls,  or  to  possess 
themselves  of  the  copies  of  coart  roil  for  a 
period  of  nineteen  years  after  the  insol- 
vency, whereby  the  insolvent  is  enabled 
to  retain  the  property  and  hold  himself  out 
as  the  owner,  and  mortgage  it  for  value  to 
a  person  who  had  no  actual  knowledge  of 
the  insolvency,  does  not  constitute  an 
equitable  ground  for  giving  such  mort- 
gagee a  charge  in  priority  to  the  title  of 
the  assignee.  -^  lb. 

9.  An  appointment  of  a  person  claiming 
to  be  a  creditor  of  an  insolvent  debtor, 
Assignee  of  his  estate  and  effects  in  the 
place  of  a  deceased  assi^ee,  on  condition 
that  the  person  so  appomted  shall  prove 
bis  debt  by  affidavit  on  taking  out  his 
tppointment,  such  debt  having  been  after- 
wards proved  accordingly,  is  a  valid  ap- 
pointment, entitling  the  puty  so  appointed 
to  sustain  a  suit  for  the  purpose  of  recover- 
ing property  claimed  as  part  of  the  estate 
of  the  insolvent.  lb. 

INSPECTION. 

Order  upon  motion  before  the  hearing, 
that  the  plaintiffs  and  their  witnesses 
should  be  allowed,  until  publication,  to 
▼iew  and  inspect  the  working  by  the  de- 
&ndants  in  the  pluntiffs*  mme,  of  which 
the  defendants  were  lessees,  and  which 
mine  was  entered  and  worked  by  means  of 
a  shaft  in  an  adjoining  mine  belonging  to 
the  defendants.    Lewis  v.  Marsh,    viii.  97 

INSPECTION  OF  DOCUMENTS. 

See  Apfexdix,  vol.  ix,  p.  Ixxvi, 

INSUFFICIENCy. 
See  Discovery, 

INSUFFICIENT  SECURITY. 
See  Trustee  and  Cestui  que  Trust. 

INSURABLE  INTEREST. 

See  Policy  of  Assurance. 
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INSURANCE  AGAINST  FIRE. 

See  Mortgagor  AND  Mortgagee. 


INTEREST. 
See  Annutty — ^Debtor  and  Creditor — 
C9-PLAINTIFF8 — Joint-Stock  Company 
— Stay  of  Proceedings— Vendor  and 
Purchaser. 

1.  Interest  on  debts  by  judgment  re- 
covered against  the  executor.  Gaunt  v. 
Taylor,  ii,  414 

2.  The  reference  to  compute  interest 
under  the  46th  Order  of  Aug^t,  1841,  on 
debts  not  by  law  carryinji^  interest,  may  be 
made  on  further  directions,  although  not 
made  at  the  hearing.    Flintoff  v.  Saynes, 

iv.  809 
8.  A  firm  in  India  collected  the  estate  of 
a  deceased  person  in  that  country,  imder 
a  power  of  attorney  fh>m  the  administra- 
trix in  England,  and  remitted  the  amount 
to  their  agents,  a  firm  in  London,  with  an 
order  to  pay  it  to  the  administratrix  upon 
receiving  a  proper  discharge.  The  London 
firm  decuned  to  pay  over  the  fund  to  the  ad- 
ministratrix, on  the  ffTound  that  the  letters 
of  administration  which  she  had  obtained 
did  not  bear  a  sufficient  stamp.  A  suit  was 
soon  afterwards  instituted  by  other  persons, 
claiming  to  be  next  of  kin  of  the  intestate, 
for  the  administration  of  the  estate,  and  to 
restrain  the  payment  to  the  intestate. 
The  London  firm  were  defendants  to  the 
suit.  No  application  was  made  to  pay  the 
money  into  Court  for  upwards  of  ten 
years,  and  during  the  whole  of  this  period 
it  remained  in  tiie  hands  of  the  Ix>ndon 
firm,  mixed  with  their  own  monies : — Held, 
that  the  London  firm  was  not  liable  to  pay 
interest  on  such  monies.    Wolfe  v.  Findlay, 

vi.  66 

INTEREST  OF  CHILDREN  IN  A 
SETTLEMENT. 

See  Husband  and  Wife. 

INTEREST  OF  LEGACY. 

Where  a  testator  bequeathed  an  annuity 
to  his  granddaughter  for  her  life,  and  di- 
rected, that,  if  she  should  die  during  the 
lifetime  of  his  widow,  the  annuity  snould 
be  paid  for  the  maintenance  of  the  children 
of  the  granddaughter,  and  that,  from  and 
after  the  decease  of  his  widow  and  grand- 
daughter, the  value  of  the  amount  of  the 
annuity  (such  a  sum  as  would  produce  it 
according  to  the  then  legal  rate  of  interest) 
should  be  paid  to  all  and  every  the  child 
and  children  of  the  granddaughter,  if  more 
than  one,  to  be  eoually  divided  amonsst 
them  when  and  as  tney  should  respectively 


attain  the  acre  of  twenty-one  yeara,  and  if 
there  should  be  but  one,  then  the  whole  to 
Buch  one  child,  with  a  gift  over,  in  case  of 
the  death  of  the  granddaughter  without 
issue,  who  riiould  attain  the  age  of  twenty- 
one, — the  children  of  the  granddaughter 
are  not  entitled  to  the  annuity  or  interest 
of  the  fiind  after  the  death  of  the  widow 
and  their  mother,  until  they  attam  ^e 
age  of  twenty-one  years.    Fating  y.  AUen^ 

V.  676 

INTERLOCUTORY  PROCEEDINGS. 
Su  Eyidemcs. 

INTERPLEADER. 

Se€  Costs. 

1.  Circumstances  under  which  no  costs 
will  be  ordered  to  be  paid,  as  between  co- 
defendants,  in  an  interpleading  suit.  Mtux 
V.  BeO,  i.  78 

2.  A  supplemental  bill  of  interpleader 
held  to  be  regular,  although  filed  in  respect 
of  a  sum  amounting  to  less  than  XIO. 
Crawford  ▼,  Fisker^  i.  436 

3.  Observations  on  the  circumstances 
which  render  cases  jpjroperly,  or  not  pro- 
perly, the  subjects  ot  interpleader.         Ih. 

4.  Semble^  a  suit  of  interpleader  ouffht 
to  be  so  constituted  at  the  hearing,  tnat 
the  decree  may  embrace  the  whole  pro- 
perty, which  is  the  subject  of  the  claims 
of  the  defendants,  whereupon  the  Courtis 
required  to  a^udicate.  lb, 

5.  A  life  insurance  company  received 
notice  of  an  assignment,  by  an  insurer  of 
a  policy  which  the  company  had  granted, 
and  the  insurer  aiterwunds  became  bank- 
rupt Soon  after  the  death  of  the  person 
whose  life  was  assured,  the  party  to  whom 
the  assignment  had  been  made  applied  for 
the^  payment  of  the  sum  due  upon  the 
policy,  and  the  company  inquirea  of  the 
assignees  of  the  bankrupt  whether  there 
was  any  objection  to  payment  being  made 
to  the  claimant  The  assignees  £d  not 
assent  to  the  payment,  but  made  no  posi- 
tive clidm  to  the  policy.  In  the  meantime 
an  action  was  brought  upon  the  policy  by 
the  claimant  in  the  name  of  the  bankrupt, 
against  the  comnany  i-^Held^  that  it  was  a 
case  in  which  the  company  were  entided 
to  file  their  bill  of  interpleader  against  the 

Elalntifi^  in  the  action,  the  banlmipt,  and 
is  assignees ;  and  that  the  assignees,  who 
had  in  the  suit  shown  no  title  to  the  policy, 
must  pay  the  costs.     Fenn  v.  E(Un(mds, 

y.  814 

6.  The  right  of  the  plaintiff  in  inter- 

S leader  is  to  be  protected  not  merely  from 
ouble  liability,  but  firom  double  vexation ; 
and  he  is  not  therefore  bound  to  show  the 
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existence  of  an  apparent  tide  in  each  of 
the  defendants  who  are  claimants  of  the 
mroperty  in  dispute.  East  amd  Wat  India 
Vock  Companv  y.  LitdcddU^  vii.  57 

7.  The  stakeholder  is  entitled  to  relief 
by  suit  of  interpleader,  and  is  not  bound 
to  accept  an  indemnity  from  either  of  the 
claimants,  although  die  claimant  offering 
such  indenmity  shows  an  apparent  title  to 
the  property  in  dispute.  /&. 

8.  A  derendant  in  interpleader  cannot 
generally  be  ordered  to  mterplead,  bj 
bringing  or  defending  a  suit  m  respect 
of  the  property  in  question,  until  he  has 
put  in  his  answer,  or  the  bill  is  taken /wti 
confeuo  against  him ;  but  where  the  de« 
fendant  aeeks,  as  an  indulgence,  time  to 
answer  beyond  that  which  the  general  role 
allows,  he  must  satis^  the  Court  that  the 
case  cannot  with  justice  be  put  in  a  conrse 
for  determination  without  further  delay; 
and,  in  this  case,  the  further  time  ivif 
granted  only  upon  the  defendant  forth- 
with proceeding  to  try  his  legal  right  by 
defending  the  action  which  had  beoi 
brought  by  the  other  defendant  against 
the  stakeholder.  Ih. 

9.  The  plaintiff  in  interpleader  imder* 
takes  by  his  suit  to  use  all  proper  diligence 
to  get  in  the  answer  of,  or  take  the  bOi 
pro  amfesao  against,  each  of  the  defendants ; 
and  if  any  delay  should  occur  in  sach  pro- 
ceedings, any  defendant  may  applj,  » 
BgaxDBt  the  plaintiff,  for  a  dissolution  of 
the  iniunction,  or  for  the  deliveiynp  of 
the  subject  of  interpleader,  as  the  eaia  may 
be.  /*• 

10.  In  an  interpleader  suit,  to  determine 
the  right  of  conflicting  claimants  to  portioiu 
of  an  aggregate  fund,  the  Court  directed  in- 
quiries as  to  the  claims  of  the  several  defend- 
ants, and  reserved  ftirther  direetionB  and 
costs.  One  defendant  obtained  a  separate  re- 
port finding  his  title  to  a  portion  of  the  fond, 
and,  being  unable  to  set  down  the  canseon 
fiirther  mrections,  in  consequence  of  the 
claimants  of  the  other  portions  of  the  fond 
not  having  proceeded  to  establish  his  title, 
he  presented  his  petition  for  payment  of 
the  sum  found  due  to  him :  but  the  Court 
refused  to  order  such  payment  npon  peti- 
tion, or  until  the  cause  was  heard  on  further 
directions  and  the  costs  of  the  suit  could 
be  disposed  of.    Bruce  v.  Elwin^     ix.  294 

INTERROGATORIES. 

See  Answer — ^Appendix,  voL  ix,  pp.  »i^t 

Ixxvii  —  Debt  —  Parties  —  Bxtppi** 

MENTAL  Bill— WriNBss. 

1.  The  affidavit  of  service  of  the  copy  of 

the  bill,  under  the  23rd  Order  of  August, 

1841,  on  the  motion  for  leave  to  enter  the 

memorandum  of  service  under  the  24th 


INTERROGATORIES. 
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Order,  must  sfaow  that  in  the  copy  serred 
the  interrogating  part  was  omitted.  Gibson 
T.  Haines^  i.  317 

2.  A  Bole  defendant,  who  is  specially  in- 
terrogated to  the  matter  of  the  bill,  and 
who  has  taken  an  office  copy  of  the  bill 
containing  the  interrogatories,  is  not  ex- 
empted from  answering  the  same,  on  the 
ground  that  the  interrogatories  are  not 
numbered  or  specified  in  a  note  at  the  foot 
of  the  bill.    I^fnch  ▼.  Lecane,  i.  626 

3.  Sembk,  the  17th,  18th,  and  19th  Or- 
ders of  Augnst,  1841,  do  not  apply  to  a 
suit  where  there  is  an  only  defendant.   lb, 

INTESTACY. 

See  Construction— Covenant— Hbir  at 
Law  —  Next  of  Kin  —  Besiduabt 
Shake. 

INTITULING  CAUSE. 
See  Motion. 

INVALID  CONTRACT. 
See  Husband  and  Wife. 

INVALID  EXECUTION  OF  POWER. 
^Equitablb  Jurisdiction. 

INVESTMENT. 

iSes  Administration  —  Conversion  — 
Costs — ^Lunacy-t-Trustee  and  Cestui 
<|17R  Trust — ^Vendor  and  Purchaser. 
The  testator  gave  to  the  executors  and 
tmstees  appointed  by  his  will  so  much 
of  his  personal  estate  as  would  produce  a 
certain  annuity,  upon  trust  to  select,  aji- 
propriate,  and  set  apart  the  same,  in  their 
uneontroned  discretion,  and  pay  the  in- 
terest, dividends,  and  annual  produce 
thereof  to  his  widow  for  her  life  or  widow- 
hood; and  if  the  annual  produce  of  the 
personal  estate  and  effects  so  set  apart  and 
appropriirted  should  from  any  cause  be 
increased  or  reduced,  his  widow  was  to 
receive  such  increased  or  reduced  interest, 
dividends,  and  annual  produce ;  and,  from 
and  after  her  decease  or  second  marriage, 
the  testator  directed  that  the  personal. 
estate  and  effects  so  appropriated  or  set 
apart  should  fall  into  his  residuary  estate. 
And  the  testator  empowered  his  trustees, 
at  their  own  discretion,  to  permit  the 
whole  or  anv  part  of  his  personal  estate  to 
remain  on  the  securities  on  which  the  same 
might  happen  to  be  at  his  decease,  or 
otherwise  to  convert  and  alter  the  same  at 
their  own  absolute  discretion.  The  tes- 
tator's personal  estate  was  invested  in 
foreign  rands.  The  trustees  did  not  exer- 
cise their  discretion  as  to  the  appropria- 
tion of  the  investments  to  answer  the 
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annuity,  but  submitted  to  act  as  the  Court 
should  direct : — Held^  that  the  Court  would 
not  direct  any  appropriation  of  the  foreign 
funds  to  answer  the  annuity  to  the  widow, 
but  would  direct  the  annuity  to  be  raised 
by  the  purchase  of  Consols,  referring  it  to 
the  Master  to  inquire  what  part  of  the 
existing  investments  it  would  be  proper 
for  that  purpose  to  call  in,  having  regard 
to  the  interests  of  other  parties  under  the 
will.    PrendergaetY.  Lushington^        v.  171 

IRREGULARITY. 

See  Amendment  —  Appearance  —  Db 
bene  esse  — '  exceptions  —  motion — 
Office — Pleading — Taking  Puud^ 
iNGS  OFF  File. 

IRREGULAR  ORDER. 

See  Order. 

An  order  made  by  the  Master,  although 
obtained  irregularly,  and  ex  parte  as  to 
some  of  the  parties  in  the  cause,  cannot 
be  treated  by  them  as  a  nullity,  Hughee 
V.  WiUiams^  vi.  71 

IRREPARABLE  INJURY. 

See  JcRiSDicnoN. 

ISSUE. 

See  ApTissfDix^  vol.  iz,  p.  xxz ;  vol.  x,  p. 
xxiv  —  Construction  —  Decree  — 
Devise— Failure  of  Issue — Lbgact 
—  Remoteness  —  Specific  Perform- 
ance-—Statutes,  Construction  of,  ^ 
j-  4  WUL  4,  c.  27  ;  7  WiU,  4  j- 1  Vict.  o. 
26 ;  Id.  ss.  3,  24,  83— Trial  of  Issue. 

ISSUE  MALE. 

See  Legacy. 

ISSUE  ON  ACTION. 
See  Tithes. 

ISSUE  OR  INQUIRY. 
See  RECTiFYiNa  Settlement. 

JOINT  SOLICITORS. 
See  Partnership. 

JOINT  STOCK  BANK  SHARES. 
See  Mortgagor  and  Mortgagee. 

JOINT-STOCK  COMPANY. 

See    Jurisdiction  —  Mortgagor    and 
Mortgagee — Partnership— Parties 
— Railway  Company — Specific  Per- 
formance— ^Tttle  . 
1,  When  the  relation  of  trustee  and 


jecton  of  public  companies  and  such  com- 
panies.   Pos8  V.  HarootUe^  ii.  489 

2.  Hie  plaintiffs,  who  claimed  as  trustees 
of  a  dissolved  banking  company,  and  were 
proved  to  have  been  partners  m  the  com- 
pany, "held  entitled  to  sustain  a  suit,  as  re- 
presenting the  company,  against  a  defend- 
ant who  had  been  in  the  habit  of  transact- 
ing business  with  the  company,  and  had 
d^t  with  the  trustees  in  that  character, 
and  by  his  answer  to  the  suit  made  no 
positive  suggestion  that  the  plaintiffs  did 
not  sufficiently  represent  the  company. 
Gordon  t.  Pym^  iii.  223 

3.  Bill  by  some  of  the  shareholders  of  a 
jobt-stock  bank,  on  behalf  of  themselves 
and  all  the  other  shareholders  (except  the 
defendants),  charging  the  directors  of  the 
bank  and  others  of  the  defendants  with 
fraudulent  misapplication  of  the  funds  of 
the  bank;^  with  having  borrowed  from 
third  parties  (who  were  also  defendants) 
monies  in  the  name  of  the  bank,  for  pri- 
Tate  and  improper  purposes;  and  with 
having,  by  tneir  public  officer,  suffered 
judgement  to  be  recovered  against  the  bank, 
oy  such  third  parties,  for  the  amount  of 
such  advances,  in  order  that  the  same 
might  be  recovered  from  the  shareholders 
of  the  bank ;  changing  also  the  defendants 
with  making  use  of  the  proceedings  imder 
the  judgment  to  enforce  payment  from  the 
flhareholders  of  a  call  of  £3  per  share,  not 
warranted  by  the  deed  of  association ;  and 
praving  that  the  de^ts  and  liabilities  of  the 
EMuik  might  be  ascertained,  and  the  assets 
applied  in  satisfying  them,  and  an  injunc- 
tion issued  to  restrain  process  by  the  de- 
fendants (the  third  parties)  against  the 

Slaintiffs  under  the  judgment : — Held^  on 
emurrer,  that  certain  shareholders  of  the 
bank  who  had  paid  the  call  of  £3  per  share, 
and  who  were  thereupon,  by  express  en- 
gagement with  the  bank,  relieved  from 
proceedings  under  the  judgment,  were 
necessary  parties  to  the  suit ;  and  that,  in- 
asmuch as  such  parties,  not  being  named 
as  defendants,  must  be  regarded  as  plain- 
tiffs under  the  general  description  of  other 
shareholders,  the  suit  was  improperly 
framed  on  the  ground  of  misjoinder.  Xund 
T.  Blan$hardy  iv.  9 

4.  That,  where  the  defendants,  the  third 
parties,  had  aided  in  the  misapplication  of 
the  frmds  in  the  manner  stated,  they  might 
be  properly  made  defendants  to  a  suit  by 
the  cestui  que  trust ;  and  that  a  bill  seeking 
relief  both  agkinst  such  third  parties  and 
the  directors  of  the  bank  was  not  multi- 
farious. Ih. 

5.  The  deed  of  association  of  a  joint- 
»tock  company  proiitled  tliat  tlic  business 
of  the  company  sh^mld  be  transacted  bv  | 
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business  for  a  considerable  time,  and  had 
various  dealings  with  a  third  party,  as 
agent  of  the  company : — HeJd^  that  it  was 
not  competent  to  sudi  third  party  to  object, 
in  a  suit  agunst  him,  that  the  four  directors 
did  not  sufficiently  represent  the  company. 
Benson  v.  Hadjield,  iv.  32 

6.  Amendment  of  a  bill  brought  by  some 
of  the  members  of  a  joint-stooc  company, 
on  behalf  of  themselves  and  all  the  other 
shareholders,  except  the  defendants,  by 
striking  out  ^^  on  behalf  of  themselves  and 
all  the  other  shareholders,**  &c.,  and  making 
it  the  bill  of  the  plaintiffs  named  on  the 
record  only.    Janes  v.  Rose,  iv.  52 

7.  A  suit  by  some  partners  in  a  jobt- 
stock  banking  company,  on  behalf  of 
themselves  and  the  other  shareholden,  to 
restrain  a  creditor  of  the  company  fbm 
suing  the  shareholders  for  a  debt  allied 
to  have  been  inequitably  created.  The 
common  injunction  restrained  the  defend- 
ants from  proceeding  at  law  against  the 
plaintiffs  touching  the  matters  in  question : 
— Held,  Uiat  the  common  injunction  in 
terms  only  protected  the  plaintiffs  named 
on  the  record ;  and  that,  therefore,  a  pro* 
ceeding  by  the  defendants  agamst  the 
other  snareholders  not  individually  named 
was  no  breach  of  the  injunction.  Lund  t. 
Blanshard,  iv.  290 

8.  That,  if  the  pUintifiB  on  the  record 
could  procure  the  other  shareholders  to 
submit  to  the  same  terms  as  the  plamtiffs 
on  the  record  must  submit  to,  the  Court 
would,  on  an  interlocutory  application  by 
the  plaintiffs  on  the  record,  give  the  same 
relief  or  protection  to  the  other  share- 
holders as  to  the  plaintiffs  on  the  record.  lb. 

9.  That,  in  tne  circumstances  of  the 
case,  a  special  application  was  neces^ry  to 

S've  the  full  benefit  of  the  injunction  to 
e  shareholders  not  named  on  the  record; 
and  that,  for  such  purpose,  it  was  nece^aiy 
to  show  that  such  other  shareholders  stood 
in  the  same  situation  as  the  plaintiffs 
named  on  the  record,  but  not  necessary  to 
show  that  the  other  shareholders  were,  on 
the  merits  of  the  case,  entitled  to  the 
injunction ;  and  that  it  was  competent  to 
the  defendants  to  show  any  special  circum- 
stances which  would  make  it  unjust  to 
extend  the  benefit  of  the  injunction  to  the 
other  shareholders.  U- 

10.  Whether,  in  a  suit  by  a  few  of  the 
shareholders  of  a  company,  on  behalf  of 
themselves  and  the  other  shareholders,  it 
is  competent  to  some  of  such  other  share- 
holders, who  may  disapprove  of  the  suit,  to 
move  the  Court  that  the  suit,  so  far  as  it 
is  instituted  on  their  belialf,  mav  be  staved 

,:•.  .    s^a,  ^      I',  r. 

11.  The  fiolicitor  who  had  prtyected.  ^u^ 


JOINT-STOCK  COMPANY. 


at  his  own  expense  brought  forward,  a 
scheme  for  making  a  railway,  entered  into 
an  agreement  with  the  persons  who  be- 
eame  the  provisional  committee  for  pro- 
secuting the  undertaking,  that  the  costs 
and  expenses  should  be  paid  by  such  soli- 
citor and  projector,  and  that  the  members 
of  such  provisional  committee  should  not 
be  personally  liable  to  him  for  such  costs 
and  disbursements,  but  that  the  same 
should  be  paid  out  of  the  fund  to  arise 
from  the  deposits  to  be  paid  on  the 
shares: — HM,  that  this  agreement  was 
not  illegal  as  between  the  provisional  com- 
mittee and  the  shareholders,  regarded  as 
trustee  and  cestui  que  trust,  inasmuch  as 
the  trustee  was  entitled  to  be  indemnified 
by  his  cestui  que  trust  in  respect  of  the 
costs  and  expenses  properly  incurred. 
Parsons  v.  Spaoner^  v.  102 

12.  Whether  the  contract  to  pay  future 
costs  out  of  the  deposits  was  illegal  as 
between  the  solicitor  and  client,  attending 
to  the  fact  that  the  client,  being  a  trustee, 
might  properly  stipulate  that  he  should 
not  be  personally  liable  for  the  costs  to  be 
incurred,  but  that  the  same  should  be  paid 
exclusively  out  of  the  trust  fund — qucere, 

lb. 

13.  One  of  the  members  of  the  com- 
mittee of  management  of  a  joint-stock 
company  sold  his  shares  to  the  committee, 
on  iMehalf  the  company,  at  a  price  not  ex- 
ceeding the  market  price  of  the  shares  at 
that  time.  The  shares  were  transferred  to 
the  trustees  in  trust  for  the  company,  and 
the  vendor  thenceforward  ceasea  to  inter- 
fere in  their  affairs.  Three  years  after  it 
was  known  to  the  shareholders  generally 
that  the  shares  had  been  sold  to  the  com- 
|>any,  the  company  having  during  that 
time  continued  the  business,  and  having 
obtained  new  parliamentary  powers,  the 
plaintiff,  on  behalf  of  himself  and  all  the 
shareholders  in  the  company,  filed  his  bill 
against  the  vendor  to  set  aside  the  sale 
and  transfer  of  the  shares  as  fraudulent, 
and  to  obtain  contribution  from  the  vendor 
towards  the  debts  of  the  company.  The 
Court  refused  to  disturb  the  siue,  and  dis- 
missed the  bill  with  costs.  Walford  v. 
AdUy  v.  112 

14.  Bill  against  the  directors  of  a  rail- 
way company,  provisionally  registered  but 
not  incorporated,  brought  bv  A.  and  B. 
(alleging  themselves  to  be  holders  of  scrip 
of  certam  shares  on  which  they  had  paid 
the  deposits),  on  behalf  of  themselves  and 
all  other  the  shareholders  of  the  company, 
except  the  defendants,  stating  that  the  ob- 
jects of  the  undertaking  had  been  unpro- 
perl^  diverted  by  the  defendants,  and 
seelong  to  charge  them  with  the  amount  of 
losses  occasioned  by  their  alleged  miscon- 
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duct,  and  also  to  have  the  deposits  re- 
turned, or  the  assets  administered  and  the 
surplus  divided.  Plea,  by  one  of  the  de- 
fendants, that,  before  the  bill  was  filed,  the 
plaintiff  B.  had  sold  and  assigned  to  one  0. 
the  shares  in  the  bill  mentioned  to  have 
been  allotted  to  B.,  and  that,  at  the  time 
ttie  bill  was  filed,  all  right,  title,  and  in- 
terest in  the  said  shares  were  vested  in  C, 
and  that  B.  had  at  such  time  no  interest 
therein — ^allowed ;  but,  owing  to  the  gene- 
rality of  the  averments  in  the  plea  as  to 
the  transaction  constituting,  or  assumed  to 
constitute,  the  alleged  sale  and  assignment, 
the  costs  were  reserved.      Doyle  v.  MuntZy 

V.  609 

15.  Heldy  also,  that  the  bill  could  not  be 
sustained  on  the  suggestion  that  B.,  al- 
though he  had  parted  with  his  interest  m 
the  snares,  was  still  liable  to  third  persons, 
and  therefore  entitled  to  call  upon  the  di- 
rectors to  administer  the  assets  of  the  com- 
pany in  discharge  of  its  liabilities.  lb, 

16.  That  the  bill  could  not  be  main- 
tained on  the  suggestion  that  C.  was  a 
party  to  the  suit,  as  being  one  of  the 
^'  otner  shareholders  **  for  >vn68e  benefit  it 
was  brought,  for  such  ^^  other  share- 
holders "  must  be  not  merely  other  per- 
sons, but  persons  owning  other  shares  uian 
those  held,  or  claimed  to  be  held,  by  the 
plaintiffs  named  on  the  record.  lb. 

17.  That  B.  was  not  in  such  a  case  suing 
as  a  trustee  for  C. — ^that  he  was  not  en- 
titled to  sue  in  that  character — ^and  that 
parties  allowed  in  such  cases  to  represent 
absent  shareholders  must  be  parties  naving 
the  beneficial  interest  in  the  shares  in  re- 
spect of  which  they  seek  relief.  lb, 

18.  A  railway  company  resolved  to  raise 
a  sum  of  money  upon  loan  notes,  payable 
at  the  end  of  five  years,  bearing  interest  at 
£b  per  cent,  in  the  meantime,  with  an  op- 
tion to  the  holders  to  convert  them,  at  tne 
expiration  of  three  years,  into  shares  of 
the  company,  at  a  certain  rate  per  share, 
under  the  powers  of  an  Act  of  Parliament, 
to  be  applied  for  as  earl^  as  possible ;  and 
the  company  advertised  mr  tenders  accord- 
ingly— one-naif  of  the  loan  to  be  paid  to 
the  company  when  the  tenders  should  be 
accepted  (February,  1842),  one  quarter  on 
or  before  the  15th  of  April,  and  the  other 
quarter  on  or  before  the  15th  of  July  fol- 
lowing. The  loan  was  made  by  various 
persons,  to  whom,  on  the  payment  of  the 
last  instalment  (July,  1842),  loan-notes 
were  delivered,  promising  to  pay  the  sums 
expressed  therein  on  the  15th  of  February, 
1847,  with  an  indorsement  thereon  refer- 
ring to  the  resolution,  and  intimating  that, 
in  pursuance  thereof,  application  was  in- 
tended to  be  made  to  Parliament  for  an 
Act,  under  the  terms  of  which  the  bearer 
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would  be  entitled,  on  the  15th  of  Febroary, 
1845,  provided  previous  notice  was  given, 
to  convert  the  loan-notes  into  shares,  at 
the  price  mentioned  in  the  resolution.  An 
Act  was  afterwards  obtained,  enabling  the 
company,  for  the  purposes  therein  men- 
tioned, to  issue  new  shares  of  such  amount 
and  to  be  appropriated  and  disposed  of  in 
Buch  manner,  for  such  prices,  and  by  such 
ways  and  means,  as  by  tne  order  of  a  meet- 
ing of  the  company  should  be  determined. 
By  a  meeting  of  the  company,  subse- 
quently held,  it  was  resolved  that  the  new 
snares  authorised  by  the  Act  should  be 
raised  and  allotted  to  and  amongst  the 
holders  of  loan  notes,  in  the  manner  and 
upon  the  terms  directed  by  the  Act : — 
Held^  that  the  effect  of  the  Act,  and  the 
subsequent  resolution  of  the  company  was 
not  to  allot  the  new  shares  amongst  all  the 
loan-note  holders  unconditionally,  but  only 
as  they  had  acquired  a  right  to  such  allot- 
ment by  virtue  of  their  antecedent  con- 
tract. Campbell  v.  The  London  and  Brigh- 
ton Railway  Company^  y.  519 

19.  That  the  term  of  five  years,  at  the 
end  of  which  the  notes  were  to  be  paid  off, 
must  be  reckoned  from  February,  1842, 
when  the  first  instalment  of  the  loan  was 
advanced ;  and  that  the  three  years,  during 
which  tiie  holders  were  to  have  the  option 
of  converting  the  notes  into  shares,  must 
be  reckoned  from  the  same  time.  76. 

20.  That,  from  the  nature  of  the  pro- 
perty which  was  the  subject  of  the  option, 
time  was  of  the  essence  of  the  contract.  Ih. 

21.  That  the  indorsement  on  the  loan- 
notes  did  not  enlarge  the  time  of  the  option 
by  continuing  it  until  limited  by  an  Act  of 
Parliament  or  otherwise — but  whether  the 
company  had  power  to  restrict  the  option, 
by  reqiuring  notice  before  the  15th  or  Feb- 
ruary, 1845,  (Ae  end  of  the  three  years), 
or  whether  the  loan-note  holders  accepting 
the  notes  with  the  indorsement  expressing 
that  restriction,  without  objection  or  pro- 
test, would  be  bound  thereby — qucBre.    Ih. 

22.  The  company  could  only  be  imder- 
stood  aa  contracting  to  apply  lor  an  Act  of 
Parliament  having  the  effect  suggested, 
but  could  not  be  understood  as  guarantee- 
ing the  lenders  of  the  money  that  such  an 
Act  should  be  obtained.    S.  C,         v.  534 

23.  The  Eastern  Union  Railway  Com- 
pany was  authorised  b^r  several  Acts  of 
ParUament  to  make  railways  from  Col- 
chester to  Ipswich,  from  Ipswich  to  Bury  St. 
Edhnonds  and  Norwich,  and  from  Ipswich 
to  Harwich,  and,  for  those  purposes,  to 
raise  monies  by  shares  and  loans,  not  ex- 
ceeding certain  sums  in  the  whole.  The 
same  company  was  also,  by  a  distinct  Act, 
authorised  to  purchase  and  complete  the 
Hadleigh  Junction  Railway,  and  for  that 
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purpose,  by  shares  or  loan,  to  raise  a  ftam 
not  exceeding  £100,000.  In  a  suit  brought 
by  the  proprietor  of  a  scrip  certificate  for 
stock,  forming  part  of  the  capital  raised  in 
pursuance  of  the  Acts  authoriidng  the 
company  to  purchase  the  Hadleigh  June- 
tion  Railway  and  make  the  Harwich  line, 
— charging,  that  the  company  was  about 
to  misapply  the  £100,000  raised  under  the 
Hadleiffh  Act  in  the  construction  of  the 
Norwicn  line,  and  seeking  to  restrain  such 
misapplication,  —  the  demurrers  of  the 
company  and  the  directors  for  want  of 
equity,  were  overruled.  Bagskaw  t. 
The   Eastern    Union    Railway    Company, 

vii.114 

24.  Where  a  company  is  authorised  by 
Act  of  Parliament  to  raise  monies  for  a 
specific  puri>ose  only,  it  is  not  competent 
to  any  mi\jority  of  the  shareholders  of  the 
company  to  divert  such  monies  to  another 
purpose  against  the  will  of  a  single  share- 
nolaer ;  nor  could  unanimity  amonest  the 
shareholders  make  such  a  divernonuwibl. 

Ik 

25.  Qwojrc,  whether  a  company,  hvms 
powers  to  construct  several  branch  and 
extension  railways,  and  to  raise  eertam 
distinct  sums  of  money  for  such  respectirc 
works, — such  monies  being  declared  to  be 
part  of  the  general  capital  of  the  company, 
— may  or  may  not  lawfully  apply  monies 
in  the  execution  of  one  undertiwing,  which 
they  were  empowered  to  raise  for  another. 

26.  The  company,  in  its  corporate  char- 
acter, was  properly  made  a  defendant  to 
such  a  suit  by  some  of  the  members.     Ih. 

27.  The  proprietor  of  a  scrip  certificate, 
whether  rep;istered  or  not  (such  proprietor 
not  beinff  m  default),  may  sue  on  behalf 
of  himseff  and  all  other  proprietors  of  like 
certificates,  and  of  the  stock  which  they 
represent,  or  into  which  they  are  convert- 
ible, where  the  proprietors  of  ccrtificatw 
and  stock  are  very  numerous ;  there  bein^ 
no  incompatibility  in  the  interest  of  the 
registered  and  unregistered  proprietors  to 

Ereclude  the  plaintiff  from  representing 
oth  classes  of  persons.  ^^• 

28.  The  original  subscriber  of  the  sum 
represented  by  the  scrip  certificate,  and 
vendor  of  the  same  to  the  plamtiff,  is  not 
a  necessary  party  to  the  suit,  inasmuch  as 
the  contract  between  such  originai  sub- 
scriber and  the  company  gave  we  former 
the  right  to  assign  his  interest  and  be  dis- 
charged, and  such  interest  was  dnlv  ^ 
signed  by  him  to  the  plaintiff,  and  the 

Elamtiff  was  accepted  by  the  company  m 
is  stead.  . ' ^' 

29.  Where  the  absent  partners  in  a 
numerous  partnership  are  to  be  bound  by 
proceedings  taken  in  a  suit  In  their  absence, 
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it  18  neoeBsary  that  the  parties  who  re- 
present them  on  the  record  should  have 
interests  identical  with  those  of  the  ahsent 
parties ;  and  the  Court,  in  such  a  case,  in 
making  a  decree  which  is  to  bind  absent 
parties,  must  ascertain,  by  strict  proof,  that 
the  parties  by  whom  the  cause  is  conducted 
have  the  interests  which  they  allege  that 
they  have,  and  upon  which  their  title  to 
sustain  the  suit  is  founded.  Clay  v.  Ruf- 
ford,  viii.  281 

30.  Evidence  which,  in'  a  suit  by  some 
on  behalf  of  the  others  of  the  members  of 
a  joint-stock  company,  is  necessary  to 
show  that  the  plaintiffs  are  the  managing 
directors  of  the  company,  and  that,  in  such 
character,  they  represent  the  company 
within  the  rule  of  tne  Court  which  allows 
8ome  members  of  a  partnership  to  repre- 
sent others  who  are  absent.  76. 

31.  Cases  in  which  the  Court  wHl,  at 
the  hearing,  give  the  plaintifis  in  such  a 
auit  the  opportunity  of  supplying  the  de- 
ficiency of^tne  evidence  as  to  the  character 
which  they  sustain.  Ih, 

32.  After  the  creation  of  the  original 
shares  in  a  railwa]^  conipany,  a  further 
capital  was  raised  in  half  shares,  upon 
which  a  resolution  of  the  directors  gua- 
ranteed interest  at  £6  per  cent,  for  ten 
years.  On  a  motion  by  a  holder  of  origi- 
nal shares,  to  restrain  the  company  from 
myinff  any  interest  or  dividends  on  the 
half  shares  out  of  the  profits  of  capital 
subsequently  created,  in  preference  to  the 
interest  or  dividends  on  the  original  shares, 
andfirom  paying  any  preferential  interest 
or  dividends  on  the  naif  shares,  while  any 
of  the  floating  or  imsecured  debt  of  the 
company  was  unpaid,  except  out  of  the 
clear  profits  of  the  current  naif-year — ^the 
company  entered  into  an  imdertaking  not 
to  make  such  payments,  unless  under  the 
authority  of  Parliament,  imtil  the  hearing 
or  further  order.  By  a  subsequent  Act  of 
Parliament  it  was  enacted,  that  it  should 
be  lawfiod  for  the  company  to  commute  the 
guarantee  attached  to  the  half  shares  into 
any  other  guarantee  or  privilege,  per- 
petual or  terminable,  which  should  be 
agreed  upon  by  four-fifths  of  the  share- 
holders <n  the  company  at  meetings,  after 
notice,  as  therein  mentioned.  The  directors 
thereupon  proposed  to  commute  the  gua- 
rantee into  an  annual  payment  for  each 
half  share  in  perpetuity.  Upon  a  motion 
to  restrain  the  company  from  in  any 
manner  acting  on  or  giving  effect  to  the 
proposed  scheme  for  tne  commutation  of 
the  guarantee,  or  from  declaring  or  paying 
any  commuted  or  other  dividend  on  the 
original  or  half  shares,  while  any  of  the 
miseeured  debt  remained  due,  and  except 
oat  of  the  clear  profits  of  the  current  hau- 
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year,  and  so  far  as  such  profits  should  be 
sufficient  after  payment  of  such  debt,  and, 
upon  a  cross- motion,  to  discharge  the 
undertaking : — IhUl^  that  the  Act  of  Par- 
liament authorising  the  commutation  did 
not  take  the  case  out  of  the  undertaking ; 
and  that,  therefore,  the  undertaking  was 
binding  until  the  hearing  of  the  cause,  or 
the  further  order  of  the  Court.  Stevens  v. 
The  South  Devon  Railway  Co.,  ix.  313 

33.  Held,  also,  that  the  undertaking  was 
not  an  agreement  which  bound  the  defend- 
ants to  do  nothing  in  the  matter,  the 
subject  of  the  injunction,  except  under  the 
order  of  the  Court,  or  unless  the  Court 
should  be  of  opinion  that  what  they  pro- 
posed to  do  was  proper  to  be  done ;  but 
was  in  the  nature  of  an  ini  unction  obtained 
without  argument,  and  which  Uie  defend- 
ants might  apply  to  discharge.  Ih, 

34.  That,  upon  the  construction  of  the 
resolution,  the  holders  of  half  shares  were 
entitled  to  the  guaranteed  £6  percent,  out 
of  any  funds  or  the  company  which  could 
be  lawfully  so  applied,  and  therefore  out 
of  future  profits,  before  any  dividend  could 
be  payable  upon  the  whole  shares.  lb. 

35.  That,  independently  of  the  construc- 
tion of  the  resolution,  the  Act  of  Parliament 
having  authorised  a  commutation  of  the 
guarantee,  and  the  commutation  having 
received  the  consent  required  by  the  Act, 
the  company  might  lawfully  carry  it  into 
effect.  Ih. 

36.  That  the  principles  which  apply  to . 
partnerships  composed  of  a  limited  number 
of  persons,  apply  to  such  companies;  and 
that  the  majority  of  the  partners  in  a 
partnership  of  a  limited  number,  consti- 
tuted with  similar  provisions  as  to  profits, 
could  overrule  the  minority,  upon  the 
question,  whether  profits  should  be  divided 
while  debts  of  the  partnership  were  unpro- 
vided for.  Ih. 

37.  That  the  manner  in  which  profits 
were  to  be  ascertained  and  divided  was  a 
question  of  internal  management,  and 
within  the  power  of  the  company  to  direct. 

Ih. 

38.  Bill  by  one  of  the  shareholders  of 
the  Eastern  Archipelago  Compan^r,  which 
was  incorporated  by  charter,  alleging  that 
the  public  purposes  of  the  grantors  of  the 
lancte  and  mines  which  the  company  held, 
and  in  furtherance  of  which  the  plaintiff 
had  subscribed  for  shares,  had  not  been 
fulfilled ;  and  that  such  grants  had  been 
diverted  in  a  great  degree  to  private  ob- 
jects ;  and  that  the  charter  bad  been 
granted  by  the  Crown  on  condition  that  a 
moiety  of  the  capital  should  be  subscribed 
for,  and  a  fourth  thereof  paid  up  within  a 
limited  time,  which  condition  also  had  not 
been  fulfilled ;  and  that,  having  fiuled  to 
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fulfil  such  intentions  and  conditions,  it  was 
a  fraud  on  the  part  of  the  directors  to  cer- 
tify that  they  had  heen  performed,  and  to 
commence  the  business  of  the  company 
and  make  calls,  as  they  had  done;  and 
praying  repayment  of  such  calls,  an  in- 
junction to  restrain  the  directors  from 
making  calls  and  carrying  on  business  for 
the  future,  and  an  indemnity  to  the  plain- 
tiff. The  company  and  directors  demurred 
to  the  bill,  and  the  demurrer  was  allowed. 
Macbride  v.  Lindsay,  ix.  574 

89.  A  party  becoming  a  member  of  a 
public  company  or  corporation  upon  false 
representations,  made  not  to  hmi  aJone 
but  to  him  and  other  members,  cannot  be 
entiUed,  on  that  ground,  to  any  decree  for 
the  repayment  of  his  subscriptions,  to 
which  the  other  members  would  not  be 
equally  entitled ;  and  if  he  be  entitled  to 
such  repayment,  he  cannot  obtain  that  re- 
lief in  the  absence  of  the  other  members. 

lb. 

40.  It  is  no  ground  for  relief  in  equity 
at  the  suit  of  a  shareholder  against  the 
company,  that  the  charter  from  tne  Crown 
or  tne  grant  to  the  company  from  a  pri- 
Tate  person  has  been  obtained  by  misre- 
presentation to  the  Crown  or  to  such 
grantor.  It  is  for  the  Crown  or  the 
ffrantor,  if  either  should  complain  of  the 
fraud  and  misrepresentation,  to  take  pro- 
ceedings to  set  aside  tiie  charter  or  the 
grant.  lb, 

41.  The  provision,  that  the  business  of 
the  company  should  commence  from  the 
date  of  tne  certificate  of  the  directors  that 
a  stipulated  number  of  shares  had  been 
aubscribed  for,  and  the  stipulated  capital 
paid  up : — Held,  not  to  mean  that  the  com- 
pany was  not  to  exist  antecedently  to  that 
date — where  the  deed  also  provided  that 
the  parties  were  to  be  associated,  tiie  busi- 
ness to  be  carried  on,  and  the  directors  to 
have  power  to  act  for  the  company,  not- 
withstanding the  full  number  of  shares 
were  not  subscribed  for.  lb, 

42.  The  averment  in  the  bill,  that  the 
defendants  alleged  that  the  otiier  share- 
holders had  concurred  (or  the  admission  of 
the  defendants,  the  directors,  that  the  other 
shareholders  had  concurred)  in  the  prose- 
cution of  the  business  of  the  company, 
notwithstanding  the  terms  of  the  charter 
were  not  satisfied,  does  not  afford  ground 
for  a  decree  which  miffht  prejudice  the  in- 
terests of  the  other  shareholders ;  for  the 
allegations  (or  admissions)  of  the  defend- 
ants cannot  be  taken  as  proof  of  the  con- 
duct, or  affect  the  rights,  of  sudi  other 
shareholders.  lb. 

43.  Where  it  appeared  upon  the  bill 
that  the  deed  of  settlement  of  the  company 
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was  enrolled  in  court,  and  that  the  plain- 
tiff had  seen  the  deed,  (the  bill  stating  the 
number  of  shares  which  were  subscribed 
for  thereupon),  the  allegation  in  the  same 
bill,  that  the  plaintiff  was  ignorant  and 
unable  to  discover  who  the  shareholders 
were,  was  not,  upon  demurrer,  taken  to 
be  a  fact ;  and,  in  such  a  case,  the  Court, 
weighing  one  allegation  against  the  other, 
held,  that  the  absence  of  the  other  share- 
holders was  not  sufficiently  accounted  for. 

76. 

44.  If  a  member  of  a  company  has  a 
common  interest  in  the  subject  of  his  suit 
with  the  other  members,  he  must  sue  on 
behalf  of  himself  and  all  tiie  other  partners ; 
and  if  he  has  not  such  common  interest* 
the  other  partners  must  be  represented  on 
the  record,  that  they  may  be  heard  upon 
the  question.     S.  C,  ix.  585 

45.  Effect  of  the  execution  of  the  deed 
of  settiement  by  the  plaintiff.    5.  C, 

ix,  690 

46.  A  bill,  originally  commenced  by  one 
on  behalf  of  the  other  shareholders  of  an 
abortive  railway  company  (excei>t  the 
defenduits),  to  recover  from  the  provisional 
directors  and  secretary  monies  alleged  to 
have  been  abstracted  from  the  company 
by  the  fraud  of  some  and  negligence  of 
others  of  the  defendants ;  and  af&rwards 
ordered  to  be  prosecuted  by  the  official 
manager  under  the  Winding-up  Act  11  & 
12  Vict.  c.  45,  s.  53— It  appeared  that  the 
bill  had  been  filed  by  the  former  solicitor 
of  the  company,  and  that  the  original 
plaintiff  had  (as  stated  by  the  answers,  and 
not  denied)  been  indemnified  by  such  soli- 
citor ;  and  the  Court  being  satisfied,  firom 
those  and  other  circumstances,  that  the 
suit  had  its  origin  in  other  motives  than 
the  benefit  of  the  shareholders,  and  findii^ 
that  it  was  improperly  constituted,  and 
that  tiie  bill  contained  charges  which  ou^ht 
not  to  have  been  made  i—Held,  that,  havmg 
regard  either  to  its  frame  or  its  merits,  it 
oiu;ht  not  to  have  been  adopted  b^  the 
official  manager ;  and  the  bill  was  dismissed, 
with  costs  to  be  pud  by  him.  The  Official 
Manager  of  the  Grand  Trunk  or  Stafford 
and  Peterborough  Union  Railway  Company 
V.  Brodie,  ix.  823 

47.  A  railway  company,  having  failed 
in  prosecuting  the  undertaJdng,  resolved 
to  return  the  unapplied  portion  of  the  de- 
posits to  the  shareholders  rateably ;  and, 
on  the  first  instalment  being  repaid,  the 
original  scrip  certificates  were  called  in 
ana  new  certificates  issued,  to  the  effect 
that  tiie  holders  were  entitled  to  a  further 
pro  ratft  division  of  the  balance  of  the 
company*s  fimds ;  and  on  pa3rment  of  the 
final  instalment  of  the  unapplied  fund,  the 
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new  eertifieates  were  called  in,  and  the 
shareholders  were  required  to  sign  a 
memorandum,  undertalung  to  release  the 
directors  when  called  upon  to  do  so : — 
BMj  that  the  terms  on  which  the  old  and 
new  certificates  respectively  were  delivered 
up  constituted  new  contracts  between  the 
shareholders  and  the  directors;  that  the 
persons  entering  into  such  contracts  in 
Ignorance  of  the  frauds  which  were  alleged 
to  have  been  committed  by  the  directors, 
would,  on  proof  of  such  fraud,  be  entitled 
wholly  to  undo  such  contracts,  but  not  to 
set  them  aside  partially,  bv  retaining  the 
instalments  and  getting  rid  of  the  agree- 
ment to  release  the  directors;  that  one 
shareholder,  having  no  right  to  make  an 
election  for  the  others,  between  abiding  by 
the  new  contracts  or  setting  them  aside, 
could  not  sue  on  behalf  of  himself  and  all 
other  shareholders  to  recover  firom  the  di- 
rectors more  than  the  amount  which  was 
refunded  under  the  contracts.  /6. 

48.  A  purchaser  of  173  shares  in  a  bank- 
ing company  executed  a  deed  transferrins 
from  the  vendor  to  himself  five  of  such 
shares,  the  purchaser  thereby  covenanting 
with  the  vendor  and  with  the  public  oflicer 
of  the  companv,  at  all  times  tnereafter,  in 
respect  of  the  snares  thereby  assigned,  to  pay 
all  instalments  and  sums  of  money  to 
become  due  thereon,  and  also  to  perform 
and  keep  all  the  covenants  and  stipulations 
of  the  deed  of  settlement  of  the  company, 
and  also  all  other  stipulations  and  re- 
gulations for  the  time  being  affecting 
holders  of  shares,  and,  if  required  by 
the  directors,  to  execute  a  deed  of  covenant 
to  the  trustees  or  public  officer  of  the  com- 
pany, to  observe  and  abide  by  all  the  sti- 
pulations and  regulations  affecting  holders 
of  shares  in  the  company.  By  the  deed  of 
settlement,  a  transferee  of  shares,  not 
being  theretofore  a  member  of  the  company, 
and  subject  to  the  provision  of  the  deed  of 
settlement,  was  to  become  thereby  a  mem- 
ber of  the  company  as  to  obligations,  but 
not  as  to  benefits  until  his  execution  of  the 
deed  of  settlement;  and  a  transferee  of 
shares  who  had  previously  executed  the 
deed  of  settlement,  was  to  become  a  mem- 
ber in  respect  of  the  transferred  shares 
from  the  date  of  transfer,  without  again 
executing  the  deed : — Held,  that  the  exe- 
cution of  the  deed  of  transfer  was  not  con- 
structively or  in  substance  an  execution  of 
the  deed  of  settlement ;  that  the  covenants 
of  the  deed  of  settlement  were  incorporated 
in  the  deed  of  transfer  only  so  far  as  re- 
lated to  the  five  shares  assigned  by  that 
deed ;  and  that,  by  the  execution  of  that 
deed,  the  purchaser  became  a  debtor  by 
specialty  to  the  company  in  respect  of  such 
five  shares,  bnt  not  in  respect  of  the  other 
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shares  which  he  purchased,  and  as  to  which 
he  executed  neitoer  the  deed  of  settlement 
nor  any  deed  of  transfer.  Hay  v.  Wil- 
loughby,  X.  242 

49.  The  deed  of  settlement  of  a  joint- 
stock  banking  company  provided,  that  no 
person  should  become  a  shareholder  with  - 
out  the  consent  of  the  directors ;  and  in 
case  the  board  should  refuse  to  consent  to 
any  transfer  of  shares,  they  should,  at  the 
request  of  the  holder,  be  obliged  to  pur- 
chase the  same  out  of  the  funds  and  on  be- 
half of  the  company,  at  a  price,  in  case  the 
parties  should  not  a^ee,  to  be  fixed  by  ar- 
bitration. The  plaintiff  contracted  to  sell 
his  shares,  but  the  board  refused  to  con- 
sent to  the  transfer,  and  he  then  required 
the  board  to  purchase  them.  The  plain- 
tiff's shares  not  being  purchased  for  the 
company,  and  an  action  being  afterwards 
brought  against  him  for  calls  made  subse- 
Guently  to  his  application  to  sell  them,  he 
nled  his  bill  to  compel  the  company  to  pur- 
chase the  shares,  and  to  restram  the  action. 
On  a  motion  for  the  injunction : — Held,  that 
the  fact,  that,  at  the  time  the  application 
was  made  by  the  plaintiff  to  the  board  to 
purchase  his  shares  out  of  the  funds  and 
on  behalf  of  the  company,  and  thencefor- 
ward, the  company  had  no  funds  applicable 
to  the  purchase  of  shares,  was  a  defence 
to  the  equity  of  the  plaintiff,  founded  on 
the  provisions  of  the  deed  to  compel  such 
purdiase  ;  that  it  did  not  follow,  from  the 
absence  of  such  funds  of  the  company, 
that  the  board  of  directors  was,  therefore, 
under  all  circumstances,  bound  to  adopt 
the  alternative  of  permitting  the  plaintiff  to 
transfer  his  shares  to  any  other  person ; 
and  held,  also,  that  the  fact  of  the  price  at 
which  the  plaintiff  had  contracted  to  sell  his 
shares  showing  that  they  were  then  nearly 
valueless,  and  the  further  fact,  that,  in  the 
following  month,  the  banking  company 
suspended  its  payments,  afforded  sufficient 
primft  facie  evidence  that  the  board  were 
justified  in  not  purchasing  or  permitting 
the  tranrfer  of  tne  shares  to  induce  the 
Court  to  refuse  to  stay  the  action  for  calls 
until  the  hearing  of  the  cause,  except  upon 
the  terms  of  bringing  the  amount  into 
Court.     Tafl  v,  Harrison,  x.  489 

50.  Held,  also,  that  the  question  whether 
the  board  was  justified  by  the  facts  of  the 
case  in  refusing  either  to  permit  the  trans- 
fer of  the  shares  or  to  purchase  them  for 
the  company,  was  a  question  to  be  tried  in 
equity.  lb. 

51.  A  landowner,  being  a  peer  of  Par- 
liament, entered  into  an  agreement  with 
the  projectors  of  a  railway,  stipulating, 
among  other  things,  that  they  should  take 
certain  portions  of  his  land,  and  pay  him 


certain  specified  sums  for  the  same  and  by 
way  of  compensation  for  permanent  injury 
to  nis  mansion  and  estate  ;  that  they  should 
execute  certain  works  of  utility  and  orna- 
ment on  his  property,  and  make  and  main- 
tain a  station  adjoining  or  near  to  a  parti- 
cular road,  at  which  all  trains  passing 
along  the  railway  should  stop  for  the  ac- 
commodation of  passengers,  and  for  the 
receiving  and  unloading  of  goods,  luggage, 
carriages,  and  horses;  with  a  provision 
that  the  landowner  should  withdraw  his 
opposition  to  the  bill  of  the  projectors,  and 
co-operate  with  them  and  use  nis  best  en- 
deavours to  prevent  the  bill  of  a  rival  com- 
pany from  passing  into  a  law ;  but  that  if 
the  bill  of 'the  rival  company  should  pass, 
then  the  first-mentioned  company  should 
pay  the  plamtiflf  certain  sums  for  the  land 
the  rival  company  might  take,  and  recover 
from  the  latter  and  pay  to  the  first-men- 
tioned company  the  largest  amount  of  price 
and  compensation  which  could  be  obtained ; 
and  a  provision  that  either  of  the  parties 
might  determine  the  agreement  by  notice 
to  the  other  if  the  bill  of  the  first-men- 
tioned company  should  not  pass  within  six 
months ;  and  a  further  provision,  that,  if 
the  two  projected  companies  should  be 
amalgamated,  the  amalgamated  company 
should  pay  certain  sums  to  the  plaintifiT  as 
purchase  money  and  compensation;  and 
that  the  covenants  and  agreements  concern- 
ing the  piurchase  and  taking  of  land,  not 
making  deviations  without  the  plaintifiTs 
consent,  and  the  making  and  maintaining 
such  station,  and  all  otner  the  covenants 
and  agreements  thereinbefore  contained  on 
the  part  of  the  first-mentioned  company, 
so  far  as  the  same  should  be  applicable, 
should  be  performed  by  the  amalgamated 
companies.  By  an  Act  passed  within  six 
months,  the  subscribers  to  the  two  pro- 
jected companies  were  incorporated  in 
one  body,  and  authorised  to  make 
certain  of  the  projected  lines  of  rail- 
way ;  and  it  was  enacted,  that  the  share- 
holders of  each  company  should  be  en- 
titled in  certain  rates  or  proportions  to  the 
shares  of  the  united  company.  It  was 
held  by  the  House  of  Lords,  affirmmg  the 
judgment  of  the  Exchequer  Chamber 
(which  reversed  that  of  the  Court  of  Ex- 
chequer), that,  notwithstanding  the  bill 
of  the  first-mentioned  company  did  not 
pass,  the  agreement  could  not  be  deter- 
mined by  a  notice  given  by  the  projectors 
who  were  parties  to  the  agreement,  or  by 
the  amalgamated  body.  The  amalgamated 
company  naving  then  taken  the  land  referred 
to  in  the  agreement,  and  paid  for  it  the 
price  thereby  stipulated,  and  having,  in  a 
suit  in  equity  brought  ngainst  them  by 
the  landowner,  claimed  the  benefit  of  the 


agreement,  he  filed  his  bfll  for  a  spedfie 
performance  of  his  contract  with  the  pro- 
jectors of  the  first-mentioned  company, 
and  moved  for  an  injimction  to  restrain  the 
incorporated  company  from  permitting  any 
of  their  trains  to  pass  a  certam  station  near 
the  road  mentioned  in  the  agreement  with- 
out stopping  thereat  for  the  accommodation 
of  passengers,  &c. : — Held^  that  the  union 
and  incorporation  of  the  shareholders  of 
the  two  companies  in  one  body,  and  the 
consolidation  of  their  several  shares  under 
the  Act  of  Parliament,  constituted  an 
amalgamation  within  the  meaning  of  the 
agreement.  The  Earl  of  Lindsey  v.  The 
Ureal  Northern  R.  Company^  x.  664 

52.  That  the  amalgamated  company  was 
bound  by  the  agreement  entered  mto  with 
the  plaintifi*  by  the  projectors  of  the  first- 
mentioned  company.  Ih. 

53.  That  there  was  no  objection  to  the 
agreement  in  point  of  legality,  with  refer- 
ence to  the  position  of  the  plaintifi*  as 
a  member  of  the  legislature;  and  that, 
especially  after  the  agreement  had  been 
the  subject  of  consideration  and  construc- 
tion in  the  House  of  Lords  and  in  the 
Court  of  Queen^s  Bench,  this  Court  would 
not  refuse  to  enforce  it  on  any  suggestion 
of  illegality.  Ih. 

54.  That  the  plaintiff  was  therefore  en- 
titled to  the  injunction,  and,  under  the  cir- 
cumstances of  the  case,  upon  the  inter- 
locutory application,  before  the  hearing  of 
the  cause.  lb. 


55.  Construction  of  the  deed  of 
ciation  of  a  joint-stodc  banking  company, 
composed  of  shareholders  whose  shares  had 
been  created  at  different  times,  and  upon 
some  of  which  the  amount  of  the  shares 
had,  and  upon  others  had  not,  been  reqmred 
to  be  paid  up,  as  governing  the  rights  of 
such  several  classes  of  diareholders,  with 
reference  to  a  providoQ  enabling  the 
directors  to  declare  a  dividend  out  of  the 
profits,  ^*and  to  apply  such  dividend  either 
as  a  bonus  to  be  added  to  the  recn[)ecdve 
shares,  or  as  interest  or  dividend  upon 
shares  or  upon  the  amount  paid  up  in 
respect  of  such  shares,  or  as  part  bonus 
and  part  interest  or  dividend,  or  other- 
wise, as  they  may  deem  most  expedient, 
and  to  divide  sucn  dividend  or  bonus  into 
as  many  equal  parts  as  there  shall  be 
shares  then  held  in  the  capital  of  the  com- 
pany.^^     WiJkiMon  v.  Cunmins^        xL  337 

JOINT-TENANCY. 

See  Ct  Frbs  —  Husband  and  Wife- 
Tenancy  IN  Common. 
1.  Severing  joint   tenancy.      Wood  v. 
Wood^  vL  67 


JOINT  TENANCY. 

2.  A  bequest  of  properly  to  be  at  the 
disposal  of  the  testator*s  wife,  for  herself  and 
children,  does  not  give  the  widow  a  power 
of  appointment,  or  make  the  widow  and 
children  tenants  in  common,  but  creates  a 
joint  tenancy.     Crockett  v.  Crockett,  v.  326 

3.  A  woman,  joint  tenant  of  a  rever- 
sionary interest  in  a  legacy  of  £2,000  stock, 
married ;  and,  afler  the  marriage,  the  hus- 
band became  bankrupt,  and  then  the  wife 
died,  leaving  the  tenant  for  life  of  the  fund 
surviving : — Held^  that,  by  the  death  of  the 
wife,  the  other  joint  tenants  of  the  fund 
became  entitled  to  her  interest  therein  by 
survivorship ;  that  that  was  the  elder  title 
to  that  of  the  husband,  which  also  accrued 
alter  the  death  of  the  wife  ;  and  that,  upon 
the  death  of  the  tenant  for  life,  the  ouer 
joint  tenants,  and  not  the  assignees  of  the 
huaband,  were  entitled  to  what  had  been 
the  wife's  share  of  the  Amd.  In  the  Matter 
of  Newton  Barton,  x.  12 

4.  A  bequest  of  residuary  personal  es- 
tate to  A.  for  life,  and  should  she  have  a 
child  or  children,  then  to  it  or  them  for 
ever.  Afler  the  death  of  the  testatrix,  A. 
married,  and  had  issue  : — Held,  that,  pur- 
suing the  intent  of  the  gift,  and  by  analogy 
to  estates  created  by  way  of  use  or  devise, 
as  distinguished  from  estates  raised  by  con- 
yeyance  at  common  law — ^the  children  of 
A.,  notwithstanding  their  interests  vested 
necessarily  at  different  times  as  they  came 
into  esse,  took  as  joint  tenants.  Kenworthy 
T.  Ward,  xi.  196 

JUDGES  OF  THE  COURTS  OF 
COMMON  LAW. 

See  Appendix,  vol.  ix,  p.  xxx. 

JUDGMENT. 

See  JuRisDicriON — Outstanding  Term 
— Statutes,  Construction  of,  13  EUz, 
C.6. 

JUDGMENT  CREDITOR. 

See  Debtor  and  Creditor — ^Parties — 
Statutes,  Construction  of,  8  j-d  Will, 
4,  c.  27,  8. 42 ;  1  j-  2  Vict,  c.  110,  ss.  14, 16. 

1.  A  ship  being  on  her  voyage  at  the 
time  of  the  assignment  of  the  ship  and 
car^o  by  way  of  mortgage,  the  parties  sent 
notice  of  the  assignment  to  the  master  of 
the  ship,  and  the  master  delivered  up  pos- 
session of  the  ship  and  cargo  to  the  mort- 
Sigees,  immediately  after  her  return  from 
e  voyage : — Held,  that  the  equitable  title 
of  the  mortgagees  to  the  cargo  was  per- 
fected, and  could  not  be  defeated  by  a 
judgment  creditor  of  the  assignor,  who 
afterwards  sued  out  a  writ  of  fl.  fa.,  and 
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JURISDICTION. 

proceeded  to  take  the  ship  and  cargo  in 
execution.     Langton  v.  Horton,  i.  649 

2.  An  equitable  mortgagee  of  lands  is 
entitled  in  equity  to  enforce  his  charge  in 
priority  to  a  creditor  of  the  mortgagor, 
who,  without  notice  of  the  equitable  mort- 
gage, has,  subsequently  thereto,  recovered 
judgment  against  the  mortgagor,  and 
obtained  actual  possession  of  the  lands  by 
writ  of  elegit  and  attornment  of  the 
tenants.     Whitworlh  v.  Gaugain,     iii.  416 

3.  In  a  suit  by  a  judgment  creditor 
against  his  debtor,  to  give  effect  to  a 
charge,  under  the  1  &  2  Vict.  c.  110,  on 
the  interest  of  the  debtor  in  an  estate  of 
which  he  was  mortgagee,  which  was  vested 
in  trustees  for  sale  to  satisfy  incumbrances 
and  pay  the  surplus  to  the  mortgagor,  a 
sale  of  the  estates  was  directed,  and,  the 
purchase  money  proving  insufficient  to 
satisfy  the  charges  thereon,  the  plaintiff 
was  AeW  entitled  to  be  paid  his  debt  and 
costs  in  priority  to  the  costs  of  the  mort- 
gagor or  mortgagee  of  the  estate,  or  any 
other  of  the  defendants,  except  the  trustees 
for  sale.     Clare  v.  Wood,  iv.  81 

4.  A  judgment  creditor,  who  had  exe- 
cuted a  deed,  whereby  the  real  and  per- 
sonal estate  of  the  debtor  were  conveyed 
to  trustees  for  the  benefit  of  such  of  his 
creditors  as  should  execute  the  deed,  as- 
signed his  judgment  to  such  trustees : — 
Held,  that  the  trustees  could  not  be  con- 
sidered as  owners  of  the  trust  estate,  so 
that  the  assignment  by  the  judgment  cre- 
ditor would  have  the  effect  of  merging  the 
judgment.     Squire  v.  Ford,  ix.  47 

6.  That  the  judgment  creditor  having 
assigned  his  judgment  to  the  trustees  of  a 
cremtors'  deed,  in  trust  for  the  benefit  of 
the  creditors  who  had  executed  the  deed 
(of  whom  he  was  himself  one),  was  en- 
titled to  sue  on  behalf  of  himself  and  all 
such  other  creditors,  for  the  establishment 
of  their  rights  in  respect  of  the  trust  estate 
and  the  execution  of  the  trusts.  Ih, 

JUDGMENT  CREDITOR  OF  TESTA- 
TOR. 

See  Administration  Sun. 

JURAT. 
Form  of  the  jurat  in  taking  the  answers 
of  defendants,  and  particularly  where  the 
defendant  is  illiterate.     WiUon  v.  Clifton, 

ii.636 


JURISDICTION. 
See  Account— -Agreement— Bill  of  Ex- 
change—Broker—Charity— Co-De- 
fendants— Deetor  and  Creditor — 


JUUISDICTIOX. 


Husband  and  Wife — Improvements 
—  Lunacy  —  Motion  —  Outstanding 
Term — Parties — Partnership — Pe- 
nalties—Ship— Ship  Registry  Acts 
— Specific  Chattels — Specific  Per- 
formance— Statutes,  Construction 
OF — ^Taxation. 

1.  Plaintiffs  in  equity  claiming  to  be  ad- 
mitted as  creditors  under  a  fiat  in  bank- 
ruptcy, in  respect  of  a  breach  of  trust  by 
the  bankrupts,  which  was  the  subject  of  the 
suit  in  equity,  appHed,  on  a  dividend  of  the 
bankrupt's  estate  being  about  to  be  de- 
clared, to  be  allowed  to  enter  a  claim  upon 
the  proceedings,  and  to  have  a  fund  re- 
served :  the  application  being  refused  by  the 
commissioners,  it  was  renewed  by  petition 
to  the  Court  of  Review,  and  was  also  refused 
by  that  Court.  A  supplemental  bill  was 
then  filed,  praying  an  injunction  to  restrain 
the  assignees  from  paying  any  dividend 
which  might  be  declared,  until  the  cause 
in  equity  was  heard,  or  without  reserving 
a  sufficient  fund  to  answer  the  plaintiff's  de- 
maud  : — Held^  that,  if  the  Court  of  Chancery 
bad  jurisdiction  to  interfere  in  the  distribu- 
tion of  the  estate  of  a  bankrupt,  the  Court 
ought,  upon  general  principles,  after  an 
adjudication  in  bankruptcy  on  the  subject 
of  the  distribution,  to  refrain  fi'om  exercis- 
ing such  jurisdiction.  Thompson  v.  Der- 
ham,  Thompson  v.  Goodman,  i.  358 

2.  Semble — the  Court  has  no  jurisdiction 
to  interfere  in  the  mere  distribution  of  the 
estate  of  a  bankrupt,  either  on  the  ground 
of  trust  or  otherwise.  lb. 

8.  The  Vice- Chancellor  cannot,  without 
special  authority,  hear  a  motion  to  dis- 
charge an  order  of  the  Lord  Chancellor, 
though  made  upon  petition  as  of  course. 
Earl  of  Glengall  v.  Bland,  i.  624 

4.  The  mortgagee  of  a  ship,  by  bill  of 
sale,  who  has  omitted  to  procure  an  in- 
dorsement thereof  on  the  certificate  of 
registry,  within  thirty  days  after  the 
return'  of  the  ship  to  port,  as  required  by 
the  Registry  Act,  the  registered  owner 
having  after  that  time  become  bankrupt, — 
has  no  equity,  distinct  from  his  legal  rights, 
to  restrain  the  sale  of  the  ship  by  the 
assignees ;  the  title  to  the  ship,  after  the 
bankruptcy,  depending  upon  tne  applica- 
tion of  the  rule  of  law  yntn  regard  to  order 
find  disposition.     Campbell  v.    Thompson, 

ii.  140 

b.  A  banking  company,  in  acknowledg- 
ment of  monies  deposited  with  them  by 
H.,  gave  him  two  accountable  receipts  for 
£100  each,  on  which,  according  to  the 
course  of  deding,  interest  would  be  paid. 
He  died;  and  pending  a  contest  for  the 
administration  of  his  estate,  the  receipts 
came  into  the  possession  of  a  stranger,  wno 
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fraudulently  obtained  payment  from  the 
bank,  and  the  receipts  were  returned  to 
the  bank,  and  cancelled  : — Held,  that  the 
administrator  of  H.  might  sustain  a  suit  io 
equity  against  the  bamcing  company  for 
payment  of  the  sum  for  which  the  receipts 
were  given.     Pearce  v.  Creswick,     ii.  286 

6.  The  necessity,  arising  from  the  nature 
of  a  transaction,  to  sue  m  equity  for  dis- 
covery, is  a  material  circumstance  to  be 
regarded  in  considering  the  iurisdictioQ  of 
the  Court  to  give  relief  in  the  same  case ; 
but  the  necessity  of  coming  into  equity  for 
discovery  does  not  necessarily  carry  with 
it  the  right  to  relief  /^ 

7.  Where,  on  a  bill  for  relief^  by  a 
plaintiff  having  a  legal  demand,— if  the 
Court  of  Equity  had  refused  its  aid,  the 
plaintiff  would  have  been  compelled  to  try 
nis  right  at  law,  whilst  documents  con- 
stituting evidence  of  his  right  were  in  the 
possession  of  the  defendant — ^the  Court,  in 
order  to  determine  the  title  of  the  plaintiff 
to  the  possession  of  the  documents,  being 
obliged  to  enter  into  the  legal  question, 
will  entertain  the  whole  case,  and  give  the 

Elaintiff  the  same  relief  as  he  would  hare 
ad  at  law.  Ih. 

8.  The  next  of  kin  of  an  intestate  filed 
their  bill  in  equity  in  the  Supreme  Court 
of  Newfoundland,  against  A.,  the  brother 
and  deceased  partner  of  the  intestate,  for 
an  account  of  the  estate  of  the  fiither  of  A., 
and  of  the  intestate,  possessed  by  A.,  and 
on  account  of  the  partnership  transactions, 
and  the  dealings  or  A.  with  tne  estate  since 
the  death  of  the  intestate.  The  bill  was 
taken  pro  confesso  against  A.  in  the 
Colonial  Court,  and,  on  a  reference,  the 
Master  reported  that  certain  sums  were 
due  to  the  several  next  of  kin  on  the  ac- 
count of  the  estate  of  the  intestate*8  father 
possessed  by  A. ;  but  that  no  account 
between  A.  and  the  intestate  had  been  laid 
before  him :  the  Supreme  Court  decreed 
that  the  sums  found  by  the  Master  to  be 
due  to  the  next  of  kin  and  the  costs  should 
be  paid  to  them  by  A.  The  next  of  kin 
brought  their  actions  in  this  country  a^nst 
A.  upon  the  decree.  A.  then  filed  his  bill 
in  this  Court  against  the  next  of  kin  and 
personal  representative  of  the  intestate, 
stating  that  the  intestate's  estate  was  in- 
debted to  him  on  the  partnership  accounts 
and  on  private  transactions ;  allegmg  various 
errors  and  irregularities  in  the  proceedings 
in  the  Supreme  Court,  and  that  A.  in- 
tended to  appeal  therefrom  to  thePri^T 
Council ;  and  praying  that  the  estate 
of  the  intestate  mignt  be  administered,  the 
partnership  accounts  taken,  the  amount  of 
the  debt  due  to  A.  ascertained  and  paid, 
and  the  next  of  kin  restrained  by  injunction 
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fiom  proceeding  in  their  actions.    Hmder- 
wn  y.  Henderson^  iii.  100 

9.  Demurrer  for  want  of  equity  allowed, 
on  the  ground  that  the  whole  of  the 
matters  were  in  question  between  the 
parties,  and  niight  properly  have  been  the 
subject  of  abjudication  in  the  suit  before 
the  Supreme  Court  of  Newfoundland.    lb, 

10.  That,  inasmuch  as  the  Privy  Council 
is  the  Court  of  Appeal  from  the  Colonial 
Court,  and  has  jurisdiction  to  stay  the 
execution  of  the  decree  pending  the  appeal, 
the  Court  will  not  interfere  by  injunction, 
on  the  ground  of  error  or  irregularity  in 
the  decree  of  the  Colonial  Court.  lb. 

11.  Whether,  in  a  case  of  error  shown' 
in  the  judgment  of  the  Court  of  a  foreign 
country,  from  which  there  was  no  appeal 
to  any  of  her  Majesty^s  courts,  the  decision 
would  be  the  same — qucere,  lb, 

12.  The  Court  having  interfered  by 
injunction  to  restrain  the  payment  of  a 
legal  debt,  admitted  by  the  debtor  to  be 
due  to  the  nominal  creditor,  has  then  juris- 
diction to  decree  payment  of  the  debt 
against  the  debtor,  without  sending  the 
party  entitled  to  the  payment  to  recover 
It  by  the  use  at  law  of  the  name  of  the 
nominal  creditor.  Green  v.  Pledger^  iii.  165 

13.  Jurisdiction  or  discretionary  power 
of  the  Court,  by  the  effect  of  the  statute 
8  &  9  Vict.  c.  105,  s.  2,  to  vary  or  relax 
the  terms  of  the  General  Orders  of  August, 
1841.     Medhurst  v.  Allison^  iv.  479 

14.  The  33rd  Order  of  May,  1845, 
which  enables  the  Court  to  order  the 
service  of  the  subpoena  to  appear  and 
answer  upon  a  defendant  out  of  the  juris- 
diction, does  not  apply  exclusively  to  suits 
concerning  lands,  stock,  or  shares,  within 
the  statutes  2  Will.  4,  c.  33,  and  4  &  5 
Will.  4,  c.  82,  but  gives  the  Court  a  dis- 
cretion, according  to  the  circumstances  of 
the  case,  to  permit  such  service  in  any  suit 
whatever.     Whitmorey,  Ryan,         iv.  612 

15.  If  relief  which  is  a  proper  subject 
of  the  jurisdiction  of  another  court,  be 
dependent  upon  relief  to  be  given  in  this 
Court,  or  if  the  relief  which  is  properly  a 
subject  for  this  Court,  cannot  be  given  ex- 
cept that  which  belongs  to  another  juris- 
diction be  also  given — this  Court,  to  pre- 
vent multiplicity  of  suits,  may  give  both 
kinds  of  relief;  but  if  the  relief  which  is 
sought  in  a  suit  be  of  different  kinds, 
within  the  jurisdiction  of  different  courts, 
and  independent  of  each  other,  although 
relating  to  the  same  transaction — ^the  right 
in  this  Court  to  one  kind  of  relief  will  not 
necessarily  draw  along  with  it  the  right  to 
the  other ;  and,  therefore,  where  the  bill 
by  a  part  owner  of  a  ship,  against  the 
BULster  and  other  part  owners,  prayed  an 
account  of  the  past  earnings  of  the  ship, 
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to  which  the  plaintiff  was  entitled,  his 
right  to  that  relief  afforded  no  reason  for 
going  on  to  restrain  the  sailing  of  the  ship 
until  security,  according  to  the  practice  of 
the  Admiralty  Court,  was  given  for  the 
plaintiff^B  shares.     CasieUi  v.  Cook,  vii.  89 

16.  Semble,  the  Court  of  Chancery  will 
not  (in  a  case  within  its  jurisdiction)  mter- 
fere  beyond,  or  otherwise  than,  the  Court 
of  Admiralty  would  interfere  at  the  suit 
of  some  part  owners  to  control  the  manage- 
ment or  restrain  the  sailing  of  the  ship — 
there  beine  no  question  as  to  the  owner- 
ship, and  we  only  dispute  being  as  to  the 
powers  of  the  owners  inter  se.  lb, 

17.  Qiicere  whether  the  Court  of  Chan- 
cery has  a  concurrent  jurisdiction  with  the 
Court  of  Admiralty  to  restrain  the  sailing 
of  a  ship  at  the  suit  of  the  minority  or 
some  of  the  part  owners,  until  security  for 
its  return  shall  be  given  by  the  mtyority 
or  others  ;  or  whether  it  is  necessary  that 
other  circiunstances  should  exist,  as  ques- 
tions of  property  or  otherwise,  to  draw  the 
subject  within  the  jurisdiction  of  the  Court 
of  Chancery.  lb, 

18.  Objections  to  relief,  on  the  ground 
that,  although  part  that  is  asked  is,  yet  the 
other  part  is  not,  within  the  jurisdiction  of 
the  Court,  are  not  analogous  to  objections 
for  multifariousness,  where  unconnected 
subjects  of  equitable  jurisdiction  are  united 
in  the  same  suit.  lb, 

19.  To  the  bill  of  a  plaintiff,  alleging 
that,  under  a  settlement  thereby  stated,  he 
was  entitled  to  an  estate,  of  which  the  de- 
fendant was  in  possession,  and  had  been  so 
for  nineteen  years ;  that  the  plamtiff  had 
not  discovered  his  title  until  a  very  recent 
period ;  and  that  he  had  since  brought  an 
ejectment  against  the  defendant,  to  recover 
the  premises,  which  action  stood  for  trial 
at  the  next  assizes ;  and  praying  an  injunc- 
tion to  restrain  the  defendant  from  cuttmg 
down  and  selling  ornamental  and  other 
timber  of  great  value,  and  thereby  occa- 
sioning irreparable  injury  to  the  estate, 
which  the  bill  charged  that  the  defendant 
threatened  and  intended  to  do — a  demur- 
rer, for  want  of  equity,  was  allowed.  Da- 
venport V.  Davenport,  vii.  217 

20.  The  Court  may  proceed  with  a  cause 
so  far  as  a  final  order  can  be  made,  not- 
withstanding the  absence  of  an  interested 
party  who  is  out  of  the  jurisdiction ;  but 
where  the  suit  was  brought  to  enforce  a 
charge  upon  the  produce  of  the  estate  of 
an  absent  party,  in  the  hands  of  his  agents 
and  consignees,  in  performance  of  an  agree- 
ment to  Hhich  the  consignees  were  parties, 
the  Court  refused  to  direct  an  account  to 
be  taken  of  the  amount  of  such  produce  re- 
ceived by  the  consignees ;  for,  as  the  absent 
party   would  neither    be    bound    by  the 
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aeeonnt  of  what  was  due  to  the  plaintiff  in 
respect  of  the  charge  on  the  estate,  nor  be 
compelled  by  the  decree  for  papnent  of 
what  was  so  found  due,  to  allow  in  the  ac- 
counts of  his  consignees  the  payments  to 
be  made  by  them  in  pursuance  of  such  de- 
cree, the  accounts  of  the  receipts  of  the 
produce  of  the  estate  by  the  consignees 
could  not  be  taken  for  any  final  purpose. 
Kirwan  v.  Daniel,  vii.  347 

21.  The  pkintiffs  contracted  to  execute 
works  on  a  railway  to  the  satisfaction  of 
the  engineer  of  the  company,  by  the  Ist  of 
October,  1848,  making  such  alterations  in 
and  hastening  the  works,  as  the  engineer 
should  direct ;  and  the  company  agreed  to 
pay  for  such  works  a  stipulated  sum,  and 
thereof  topay  a  proportionate  part  monthly, 
according  to  the  value  of  the  works  which 
the  engineer  should  certify  to  have  been 
done,  retaining  £5  per  cent,  of  the  certified 
amount;  and  the  contract  provided  that 
all  disputes  as  tofiict,  discretion,  or  opinion, 
were  to  be  referred  to  the  absolute  deter- 
mination and  award  of  the  engineer,  whose 
decision  was  to  be  final,  and  without  appeal ; 
and  if  the  engineer  should  be  dissatisfied 
with  the  works,  the  company  might  take 
possession  of  and  complete  the  same,  at 
the  ezjpense  of  the  plamtiffs,  after  giving 
them  fourteen  days  notice.  The  works 
were  delayed,  with  the  assent  of  the  com- 
pany;  but  in  January,  1849,  the  engineer 
required  the  works  to  be  prosecuted  with 
increased  speed,  and  insisted  that  the  line 
should  be  opened  on  the  1st  of  June.  On 
the  21st  of  Ma^,  the  company  gave  notice 
to  the  plaintiff,  in  the  terms  of  the  con- 
tract, that  they  would,  at  the  expiration  of 
fourteen  days,  take  possession  or  and  pro- 
ceed with  the  works.  The  plaintiflb  there- 
upon filed  their  bill  to  restrain  the  com- 
pany from  taking  such  possession,  alleging, 
that  when  the  plaintiffs  were  proceeding 
with  due  speed,  the  engineer  had,  by  the 
authority  of  the  directors,  ordered  that  the 
w<Hrks  should  be  delayed  for  a  considerable 
time;  that  the  company  had  waived  the 
completion  of  the  works  by  October,  1848 ; 
and  that  the  plaintiffs  were  only  bound  to 
carry  on  and  complete  the  same  at  a  rate 
computed  on  the  footing  of  the  original 
contract,  and  modified  by  the  delay  wnich 
the  company  had  required ;  that  the  en- 
gineer had,  by  the  order  of  the  directors, 
Riven  monthly  certificates  for  less  than  a 
lair  proportion  of  the  contract  sum,  ac- 
cordmg  to  the  work  actually  done  at  such 
times ;  that  a  large  sum  was  due  to  the 
plaintiffs,  which  had  not  been  paid ;  and 
that  the  company  had  not,  in  fact,  paid  all 
the  sums  which  had  been  certified  The 
bill  denied  any  default  on  the  part  of  the 
plaintiffs,  and  charged  that  the  notice  was 
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^ven  for  the  fraudulent  purpose  of  avoid' 
ing  the  payment  of  sums  due  to  the  plain- 
ti&,  ana  of  ejecting  them  from  the  works, 
and  procuring  other  persons  to  finish  the 
works  at  an  earlier  period  than  the  plain- 
tiffs were  bound  to  do.  The  bill  also 
prajed  an  account  of  what  was  due  to  the 
plaintifis  from  the  company  in  respect  of 
the  works,  and  an  injonetion  to  restram 
the  company  firom  proceeding  against  the 
plaintifis  for  penalties  under  the  contract, 
on  the  ground  of  their  non-completion. 
Upon  demurrer  by  the  company,  it  was 
objected,  first,  that  the  contract  had  not 
been  completed  on  the  part  of  the  plaintifis, 
and  that  it  was  not  a  contract  of  which,  as 
against  the  plaintifis,  if  they  had  been  de- 
fendants, the  Court  could  nave  decreed  a 
specific  performance ;  and,  secondly,  that 
tne  entire  control  of  the  works  was  by  the 
contract  given  to  the  engineer,  whose  de- 
cision was  to  be  without  i^peal ;  but,  Ae2ef, 
that  the  plaintiffs  were  entitled  to  the  aid 
of  a  Court  of  equity,  and  that  the  demur- 
rer must  be  overruled.  Waring  v.  The 
Manchester,  Sheffield,  and  LincolnSiireRaU' 
way  Company,  vii.  482 

22.  It  is  no  objection  to  relief  in  such  a 
case,  that  it  depends  on  a  variation  of  or 
departure  from  the  contract  made  by  the 
directors  and  officers  of  an  incorporated 
company,  such  variation  or  departure  not 
being  made  under  the  authonty  of  their 
common  seal.  Ih, 

23.  The  master  of  a  grammar  school  w- 
pointed  by  the  Dean  and  Chapter  of  a  Ca- 
thedral church,  and  which  grammar  school 
was,  by  the  statutes  imposed  by  the 
founder,  directed  to  be  established  and 
maintained  from  the  endowments  of  such 
church,  which  were  held  in  frankalmoicne : 
— Held,  not  to  be  a  cestui  aue  trust  of  the 
stipend  and  emolument  of  tne  office,  but  to 
be  only  an  officer  of  the  cathedral  church, 
appointed  to  perform  one  of  the  duties  im- 
posed upon  it  by  the  statute.  Whiston  v. 
The  Dean  and  Chapter  of  the  Cathedral 
Church  of  Rochester,  viL  532 

24.  In  such  a  case,  whoever  may  be  vi- 
sitor,— ^whatever  may  the  interest  of  such 
visitor  in  the  matter  in  dispute,  or  what- 
ever may  be  the  right  of  the  schoolmaster 
to  a  mandamus  or  prohibition  at  law,— the 
Court  of  Chancery  cannot,  in  the  exercise 
of  its  ordinary  jurisdiction  b^  bill,  try  the 
right  of  the  schoolmaster  to  ms  office.  lb. 

25.  The  Court  of  Chancery  cannot  be 
called  upon,  in  every  dispute  arising  about 
a  right  of  office,  as  a  matter  of  course  to 
prevent  the  party  from  being  displaced 
until  the  rigiit  shall  hare  been  tried. 
There  are  cases,  even  cf  irrepanble  mis- 
chief, in  which  the  Court  cannot  give  any 
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i2}1]mate  rdief,  and  will  not  therefore  in- 
terfere between  adyerse  daimants.         lb, 

26.  The  existence  of  a  suit  of  multiple- 
poiiiding  and  exoneration,  brought  by 
tutors  in  Scotland  in  respect  of  then*  re- 
ceipts of  the  real  estate  of  the  infant  in 
that  kingdom,  constitutes  no  objection  to 
a  decree  for  an  account  of  the  same  estates 
against  the  same  parties  in  this  Court,  in  a 
suit  by  the  infant,  in  which  the  tutors  have 
appeared.    Beattie  v.  Johnstone^      viii.  169 

27.  A  party  havinj^  a  legal  title  may 
sustain  a  bill  in  equity  to  recover  deeds, 
without  first  haying  established  his  title  at 
law,  where  a  deed  to  be  recovered  would 
be  tJie  proper  evidence  in  a  trial  at  law  to 
enforce  the  legal  right  against  the  tenant 
in  possession  of  the  property  in"  question ; 
and  notwithstanding  the  evidence  lumished 
by  the  deed  might  have  been  obtained  by 
means  other  than  a  suit  in  equity.  Elsey  v. 
LuhftM^  viii.  159 

28.  A.,  an  allottee  of  shares  in  a  rail- 
way eompany,  having  executed  the  sub- 
scribears'  agreement  and  parliamentary  con- 
tract, obtamed  the  scnp  certificate  of  his 
riuunes,  which  he  sold ;  and  such  scrip 
certificate,  after  passing  through  sevenu 
hands,  was  bought  by  B.  The  Act  incor- 
porating the  company  was  subsequently 
passed,  and  advertisements  published,  cidf- 
uig  npon  the  holders  of  scrip  certificates 
to  register  their  diares.  No  application 
having  been  made  by  B.,  then  the  holder 
and  owner  of  the  scrip  certificate,  for  regis- 
tration of  the  shares  which  it  represented, 
those  shares  were  registered  in  the  name 
of  A.  as  the  original  subscriber,  and  the 
sealed  certificate  was  delivered  to  him.  A. 
immediately  sold  the  shares,  to  avoid  lia- 
bility for  calls ;  about  a  year  elapsed,  and 
two  calls  were  made  after  such  sale,  and 
before  any  claim  in  respect  of  the  shares 
was  made  by  B. : — Held^  that,  after  the  re- 
gistration of  the  shares  in  the  name  of  A., 
B.  miffht  have  sued  in  equity  for  the  trans- 
fer of  the  shares  by  A.  to  himself  (B.),  if 
the  shares  had  not  been  sold,  but  had 
remained  in  A.^8  name;  and  that  it  fol- 
lowed, that  the  Court  had  jurisdiction  to 
compel  A.  to  account  for  the  purchase- 
money  received  by  him  for  the  sale  of  the 
shares.    Beckitt  v.  Bilbrough^         viii.  188 

29.  Although  the  sum  recovered  by  the 
suit  was  only  £9,  yet  it  was  held,  that  the 
suit  was  sustainable,  inasmuch  as  the  plain- 
tiff', when  he  filed  his  bill,  might  have  been 
justified  in  supposing  that  a  larger  sum 
would  be  recovered,  and  the  defendant, 
who  knew  the  amount,  had  not  given  any 
information  respecting  it.  lb, 

30.  Where  the  Master  of  the  Bolls  or 
the  Vice-Chancellor  has  given  substantial 
relief  against  a  defendant,  with  costs  against 
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him  personally,  it  is  competent  to  the  Court, 
upon  a  rehearing  by  way  of  appeal,  affirm- 
ing the  decree  as  to  the  relief,  to  vary  it 
as  to  the  costs ;  but  such  a  variation  should 
only  be  made  where  the  Appeal  Court, 
clearly  and  without  doubt,  dissents  from 
the  decision  of  the  Court  below  as  to  the 
costs.    ReyneU  v.  Sprye,  viii.  277 

81.  Jurisdiction  in  equity  to  restrain 
execution  upon  a  judgment  against  a  de- 
fendant at  law,  on  the  ground  of  a  subse- 
quent release  by  the  plaintiff  at  law  of  his 
claims  under  the  judgment  for  a  valuable 
consideration  paid  by  the  defendant  at  law, 
notwithstanding  that  a  rule  obtained  by 
the  defendant  at  law,  to  set  aside  the  judg- 
ment, on  the  ground  of  such  subsequent 
release  had  been  discharged,  and  a  writ  of 
audita  querela  on  the  same  ground  had 
been  set  aside  by  the  Court  of  law.  Wil- 
liams V.  Roberts^  viii.  315 

32.  Although  the  writ  of  auditH  que- 
reU  is  said  to  be  '*  in  the  nature  of  a  bill  in 
equity  to  be  relieved  against  the  oppres- 
sion of  the  plaintiff,"  (3  Black.  Com.  406)  ; 
yet  the  defendant  at  law  is  not,  either  by 
the  existence  of  that  remedy,  or  by  having 
unsuccessfully  resorted  to  it,  precluded 
from  bringing  his  original  bill  in  equity 
for  relief  against  the  plaintiff,  in  a  case 
where  the  Court  of  law  has  set  aside  the  writ 
in  a  summary  proceeding ;  but  whether  the 
fact,  that  a  wnt  of  audita  quereU  had  been 
obtained  and  was  in  force,  would  preclude 
a  bill  in  equity  by  the  same  defendant  on 
the  same  grounds,  or  would  be  a  case  for 
putting  the  party  to  his  election — qucere. 

lb. 

33.  Whether  the  Court  will  enforce 
against  defendants,  having  in  their  hands 
proceeds  of  the  sale  of  land  situated  out  of 
the  jurisdiction,  the  equities  to  which  such 
proceeds  would  have  been  subject  if  the 
land  had  been  situated  within  the  jurisdic- 
tion, depends  upon  the  Question  whether 
the  contract  which  is  sought  to  be  enforced 
was  or  was  not,  by  the  lex  loci  rei  sitae, 
capable  of  being  fulfilled.  Waterhouse  v. 
Stanffield,  ix.  234 

34.  If  a  contract  relating  to  land  situated 
out  of  the  jurisdiction  be  one  which  the 
lex  loci  rei  sitae  renders  iacapable  of  fulfil- 
ment, the  Court  will  not  emorcc  the  con- 
tract against  the  proceeds  of  a  sale  of  such 
land  cominff  to  the  possession  of  parties 
within  the  jurisdiction,  though  they  take 
such  proceeds  bound  by  the  same  equities 
as  affected  the  party  to  the  contract  under 
whom  they  claim.  lb, 

35.  The  righU  of  the  parties  mterested 
in  the  proceeds  of  the  sale  of  land  situated 
out  of  the  jurisdiction  do  not  cease  to  be 
governed  by  the  lex  loci  rei  sits,  by  the 
circumstance    of    such    proceeds    being 


36.  A  Imf  permitting  alicnatiim  of  knd 
only  upon  t!i*;  turm^  of  the  proceeds  being 
appliet^i  in  a  particular  manner,  ia  a  re- 
straint upon  altemition :  lind  restminta 
upon  the  alienation  uf  land  are  always 
govenied  by  tliu  lex  b>ci  ret  sitae.  76. 

37.  Wberc  a  Bummary  juriisdiction  ii 
created  by  Parliament,  it  mvist  be  deemed 
to  be  tbe  intention  of  the  Lcgislatnre  (in 
the  absence  of  any  reatnctiori)  thai  the 
proceed! ng.H  under  it^  when  resorted  to, 
shall  have  the  t^ame  force  and  effect  as  the 
proceedings  under  tbe  ordinary  jurisdic- 
tion for  winch  it  ia  subs!  it » ted.  lutornnj- 
Grnerctl  v.  BUkfp  of  VVorctnttr,         ix.  H2S 

HB.  The  power  of  the  €*onrt  to  make 
alterations,  as  times  and  cireiimstances 
require,  in  scheme!^  settJtd  by  its  decrees 
for  the  mansigement  of  charities,  does  not 
depend  upon  the  character  in  which  the 
decree  has  been  made  by  the  Lord  t;han- 
cellor,     S,  C\  ix,  356 

39.  Where  a  legal  right  cJtista,  the 
Court  cannot  refuse  to  interfere  for  its 
protection^  upon  grounds  which  depend 
exclusively  on  considerations  of  national 
pol icy.     La / Jw V  ilv.  Van disscngeu,    i x .  4 1 S 

40.  In  a  luit  to  carry  into  effect  an 
agreement  by  giving  the  plaintiffs  relief 
in  rest>ect  of  a  breach  of  the  agreement  by 
the  defendants,  and,  at  the  same  tirae,  on 
the  ground  of  such  breach,  to  rCTiiove  them 
fronj  an  office  of  trun  and  confidence 
which  they  held  by  virtue  of  the  agree- 
ment, and  to  appoint  other  persons  to  such 
office  ;  tbe  Court,  conj^idering  the  plain- 
tilfs  entitled  on  an  iutcrlocntory  applica- 
tion to  the  relief  sought,  restrained  the 
defendants,  by  intedociitory  order  jq  a 
anpn] omental  nuit,  from  prosecuting  actions 
at  law  against  the  plaintiffs  under  the 
agreement  to  recover  damages  for  renaov- 
ing  the  defendants  from  such  office.  lire- 
nun    \.  Pre^km^  X.  3:i^ 

41.  In  a  tjucBtion  on  the  effect  of  a  con- 
tract in  the  circumstances  of  the  case, 
where  the  Court  bad  concurrent  jurisdic- 
tion vyith  a  court  of  law,  and  bad  assumed 
such  jurisdjet ion  by  interfering  to  protect 
the  rij^hta  of  the  parties,  the  Court  re- 
strained the  parties  to  the  contract  from 
bringing  actions  at  law  founded  on  the 
facta  ^vith  regard  to  wbieli  the  Court  had 
interfL-red,  and  in  which  act  ion  g  the  satne 
question,  of  the  legnl  effect  of  the  agree- 
ment in  the  circumstances,  would  neces- 
sarily arise.  /^. 

4£  A  ease  in  which  the   Court  on  aii 

inierlnenlory  application  afipointed  a  ship's 

bushand  at  the   suit  of  some  of  the  part 

owners  of  a  ship  aa  against  tbe  others, 

^12 


Danda  ta  well  as  port  owners. 


Ik 


KNOWLEDGE  OF  BREACH  OF 

TRCST. 
See  Tblstbb  and  Ceitui  qui  Tbist. 

LACHES. 

See  AcQUiKscExcE  *-  AjMOMWHtAnos 
SuiT^SrECIFIC  Pebfobmakcx-'Vo- 
DOR  AND  FCECOASEB. 

LANDLORD  AND  TENANT. 

1.  A  new  letting  to  an  old  tenant,  com- 
mencing  immediately,  operates  as  a  sur- 
render of  the  original  terttt  ;  because  lb« 
Jeflsur  could  have  no  power  to  crettc  tbe 
new  term,  if  the  original  terra  had  trtb- 
aisted :  and,  for  a  like  rcafton,  a  nt^T 
letting  to  a  third  party,  with  the  asseatof 
tbe  original  teoaut,  has  tbe  same  upen- 
tion.     M'JJmfieU  t;  Po/jj?,  a.  705 

2.  The  above  principle  Ibrms  the  groaad 
of  the  decision  in  Thomas  v.  Cock  (2*  B.  k 
A,  119);  and  the  authority  of  that  eiae 
ought  not  to  be  carried  further  than  the 
reason  ou  which  it  rcata.  /*. 

LANDS. 

See   fKJ0motISLT   AFFECTED^ 


LANDS  CLAUSES  CONSOLn>ATI0X 
ACT. 

See  SPBcmc  Peurirmance — STATirrESi 
C0NSTKI.1CTIOK  OF,  S  li-  9  Vki.  c*  18. 

LAND-TAX  HEDEMFTION. 

L  The  Icgislatun*  intended,  by  the  Art* 
for  the  redemption  of  the  Jand-tait  to 
authorise  all  such  sales  for  that  purpo« 
to  be  made  by  ecclesiafitical  persouA,  wli) 
tbe  consent  thereby  requiredi  ai  could 
have  been  made  for  aiiy  piir|>oie,  with 
the  like  consent,  before  the  pai«itig  of  tk 
restraining  statutes  ;  and,  before  the  re- 
straining statutet,  a  sale  might  hkte  beeii 
made  from  a  prebendary  in  hii  corpo^^*" 
character  to  a  prebendary  in  bis  indiTidii*! 
character.     Btadeu  v.  Am<^,  \x.  ^^^ 

2.  An  ohjection  to  the  Talidity  uf  > 
sale  under  the  Land-tax  Redempttoo  ActN 
upon  the  ground  that  the  lands  wen?  not 
properly  saleable,  and,  apart  Jrooi  say 
question  of  ft^ud,  were  not  properly  sc^d 
under  the  Acts,  ji  a  legal  ohjectioti';  Vi^ 
there  being  no  impediment  to  the  triil  of 
that  question  at  law,  a  bill  in  equi^otl  task 
a  ground  eaonot  be  aupported.  ^* 


LAND-TAX  REDEMPTION. 


LEASEHOLD  ESTATE. 


3.  But,  the  confirming  statutes  54  Geo. 
3,  c.  173,  and  67  Geo.  8,  c.  100,  have 
lemored  any  objection  to  a  sale  and  con- 
Tejance  under  the  Land-tax  Redemption 
Acts,  arising  from  the  property  so  sold 
not  having  been  originally  saleable,  or  not 
having  been  properly  sold,  within  the 
meaning  and  according  to  the  directions  of 
the  Acte.  lb. 

4.  If  it  were  shown  that  a  purchase 
under  the  Land-tax  Redemption  Acts  had 
been  effected  by  fraud,  the  Court  would 
rectify  it,  notwithstanding  the  confirming 
statutes ;  for  a  purchase  so  effected  would 
not  acquire  validity  from  those  statutes.  lb, 

5.  The  restriction  expressed  or  implied 
in  the  words  of  sect.  25  of  the  confirming 
statute  57  Geo.  3,  c.  100— "the  titles 
derived  under  such  sales,** — construed  to 
mean  that  the  Acts  were  not  to  operate 
upon  titles  anterior  to  the  sales  under 
those  Acts,  and  not  to  limit  the  confirma- 
tion to  the  titles  of  sub  purchasers  onlv.  lb. 

6.  Under  the  statutes  for  the  redemp- 
tion of  the  land-tax,  the  Lords  Commis- 
sioners are  placed  in  the  position  of 
vendors ;  and,  therefore,  if  the  trustees  of 
a  charity  should  purchase  the  property  of 
the  charity  under  those  Acts,  they  would 
not  be  purchasing  from  themselves,  but 
fiom  the  Lords  Commissioners.  lb. 

7.  The  confirming  statutes  54  Geo.  3, 
c.  173,  and  57  Geo.  3,  c.  100,  remove  any 
objection  which  might  have  been  raised  on 
the  ground  of  the  party  selling  (under  the 
Acts)  being  both  vendor  and  purchaser.  lb. 

LAPSE. 

See  Construction  —  Creditors  —  Sta- 
tutes, Construction  of,  7  Will.  4  ^ 
1  Vict.  c.  26 ;  Id.  ss.  3,  24,  33. 

The  testator  gave  his  real  and  personal 
estate  to  his  executors,  upon  trust,  after 
conversion  and  payment  thereout  of  his 
debts,  funeral  and  testamentary  expenses 
and  legacies,  to  stand  possessed  of  the 
residue,  and  divide  the  same  into  ten  equal 
parts  or  shares,  which  he  beqiieathed  to 
ten  persons  named  in  his  will ;  and  he 
declared  that  if  the  net  residue  of  his 
property,  after  payment  of  the  debts,  &c., 
should  exceed  £10,000,  then  £10,000  only 
should  be  applicable  to  the  said  trusts 
(£1,000  to  eacn  share) ;  and  in  that  case 
the  testator  gave  the  residue  of  his  said 
property  beyond  the  sum  of  £10,000  to 
nis  nephews  and  nieces  in  equal  shares. 
The  net  residue  after  the  payment  of  debts, 
&c.,  exceeded  £10,000.  One  of  the  tenth 
shares^of  the  £10,000  lapsed  by  the  death, 
in  the  testator's  lifetime,  of  one  of  the  ten 
legatees  :—Held,  that  the  lapsed  share  of 
£l,000«did  not  pass  as  residue  to  the 
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nephews  and  nieces,  but  was  undisposed 
of.     Green  v.  Pertwee,  v.  249 


LAPSE  OF  TIME. 
See  Legacy — Partnership. 

1.  The  tenant  for  life  of  an  estate,  who 
was  also  devisee  in  trust  in  remainder  for 
the  children  of  the  testator,  with  a  power 
of  appointment  by  will  amongst  them, 
pnrchased  and  obtained  from  the  objects 
of  the  power  a  lease  of  their  reversion  at 
an  under  value,  and  devised  the  estate  to 
her  son  in  fee,  charged  with  debts  and 
legacies.  The  son  took  possession  of  the 
estate,  and  paid  off  the  legacies  and 
charges.  Fourteen  years  and  a-half  after 
the  death  of  the  tenant  for  life,  and  seven- 
teen years  after  the  purchase  of  the  rever- 
sion, the  assignee  of  one  of  the  vendors, 
an  object  of  the  power,  who  had  become 
insolvent,  filed  his  bill  to  set  aside  the  sale : 
— Held,  that  the  lapse  of  time  was  a  bar 
to  the  relief;  and  that  the  mere  circum- 
stance of  the  poverty  of  the  cestui  que 
trust  was  not  sufiicient  to  excuse  the  delay. 
Roberts  v.  Tunstall,  iv.  257 

2.  Semble,  that  the  time  which  might 
elapse  after  such  a  transaction,  during  the 
life  of  the  tenant  for  life  who  was  the  donee 
of  the  power,  would  not  alatie  be  consi- 
dered as  amounting  to  laches.  lb. 

3.  Deed  executed  in  September,  1790 
not  ineffectual  by  lapse  of  time  only,  in 
declaring  the  uses  of  a  fine  levied  in  Hilary 
Term,  1788.     Parker  y.  Carter,        iv.  409 

4.  Effect  of  length  of  time  elapsing  be- 
tween the  transactions  complained  ot  and 
the  institution  of  a  suit  for  relief  against 
them,  where  the  fiduciary  character  on 
which  the  title  to  relief  is  founded  has  de 
facto  ceased  for  along  period,  evidence  has 
been  lost,  and  it  has  become  impossible  to 
restore  the  defendant  to  the  same  position 
as  he  would  or  might  have  been  in,  if  the 
suit  had  been  promptly  brought.  Beadon 
V.  King,  ix.  582 

LEASE. 

See  Covenant— Forfeiture — ^Notice — 
Specific  Performance. 
A  lease  provided,  that,  in  case  of  any 
breach  of  covenant,  it  should  be  lawful  for 
the  lessor  to  re-enter  and  expel  the  lessee, 
and  the  lease  should,  in  that  case,  be  for- 
feited, and  be  utterly  null  and  void.  The 
lessee  committed  a  breach  by  non-payment 
of  rent : — Semble,  such  a  lease  is  voidable 
and  not  void.    Bowser  v.  CoWy,         i.  109 

LEASEHOLD  ESTATE 

See   Conversion— Vendor    and    Pur- 
chaser. 


LEGACY. 


LEASES  FOR  LIVES  AND  YEARS. 
See  Fines  on  Renewal. 

LEAVE  OF  COURT. 
See  Service. 


LEGACY. 

jS^  Ademption  —  Annuity  —  Charoe — 
Children  —  Construction — Costs  — 
Creditors  —  Equitable  Set-off  — 
Family  —  Interest  of  Legacy  — 
Lapse  —  Marshalling  —  ^Mistake — 
Next  of  Kin  —  Pleading — Servant 
Set-off —  Uncertainty  —  Unitarian 
Congregations — ^Wife — ^Will. 

1.  A  legacy  to  be  paid  to  the  legatee 
"  when  or  if  ^*  he  attained  twenty-one,  held 
to  be  vested  at  the  death  of  the  testator, 
and  not  to  be  contingent  upon  the  legatee 
attaining  twenty-one.     Lister  v.  Bradley^ 

i.  10 

2.  The  testator  gave  certain  pecuniary 
leffades  to  his  daugnters  respectively,  one- 
bidf  to  be  invested  and  secured  from  the 
control  of  any  husband,  the  interest  to  be 
paid  to  them  in  the  meantime,  and  the 
principal  disposed  of  as  they  should  direct, 
to  ihetr  issue ;  but  in  case  they  should  die 
without  issue,  he  gave  the  principal  among 
the  survivors  of  his  children  in  equal  shares : 
Held, — that  the  first  bequest  was  limited  to 
issue  livine  at  the  death  of  the  children, 
and  that  tne  gift  over  on  failure  of  issue 
referred  to  the  same  objects.  That  the 
gift  did  not  pass  the  accruing  shares  of  a 
parent  dying,  leaving  issue,  to  their  issue. 
Xeeming  v.  Sherratt,  ii.  14 

8.  A  gift  by  will  of  all  the  interest  of 
the  testatrix  in  certain  stock,  followed  by 
a  codicil  directins  that  a  debt  owing  to  her 
should,  at  her  death,  be  laid  out  in  the 
same  stock,  will  not  pass  the  amount  of 
the  debt  to  the  legatee  of  the  stock. 
Havard  v.  Price,  ii.  98 

4.  Gift  by  a  testator  of  his  real  and 
personal  estate  to  his  wife  for  her  life,  and 
the  residue  to  be  eijually  divided  between 
her  brothers  and  sisters,  and,  in  case  any 
of  them  should  be  dead  at  the  time  of  her 
aecease  leaving  issue,  such  issue  to  stand 
in  their  parents*  place : — Held,  first,  that 
no  brother  or  sister  who  died  before  the 
date  of  the  will,  was  capable  of  taking 
under  the  bequest,  and,  therefore,  the  issue 
of  any  brother  or  sister  who  was  dead 
before  the  date  of  the  will  could  not  take 
by  substitution ;  secondly,  that  it  was  not 
an  originid  and  substantive  gift  to  the  issue 
of  those  brothers  and  sisters  who  were  dead 
at  the  death  of  the  wife ;  and,  thirdly,  that 
the  brothers  and  sisters  who  survived  the 
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testator,  and  afterwards  died  without  issue 
in  the  lifetime  of  tiie  wife,  were  entitled  to 
shares  in  the  residue.     Gray  v.  Gorman, 

ii.  268 

5.  Several  bequests  to  a  servant  of  the 
testator,  made  in  eight  dtfierent  instra- 
ments,  held  to  be  all  cumulative,  notwith- 
standing the  gift  to  the  party  by  the  last 
codicil  was  much  larger  than  any  of  the 
preceding  gifts  to  him;  and  the  whole 
amount  given  by  that  codicil  was  caressed 
as  being  given  to  provide  for  the  servants 
of  the  testator.    Suisse  v.  Lord  Lowtker, 

6.  Where  a  testator  makes  sevend  gifts 
to  a  stranger  by  different  instruments,  the 
presumption  is,  that  such  gifts  are  cama- 
lative,  and  the  circumstance  of  differences 
in  their  character  or  amount,  or  of  a 
ftirther  motive  or  reason  assigned  upon 
the  instrument,  tends  to  strengthen  the 
presumption.  Ih, 

7.  The  testator,  by  his  wiU,  gave  to  hia 
executors  beneficially  all  his  property 
which  he  might  not  dispose  of,  subject  to 
his  debts,  and  any  bequests  which  he  might 
afterwards  make ;  and  made  a  codicil  of  a 
later  date  in  these  words  : — '^  In  a  codicil 
to  my  will,  I  gave  to  the  Corporation  of 
Gloucester  £140,000.  In  this,  I  wish  my 
executors  would  give  £60,000  more  to 
them  for  the  same  purpose  as  I  have  before 
named.**  No  other  codicil  was  found  con- 
taining any  bequest  to  or  mention  of  the 
corporation.  On  a  bill  by  the  corporation, 
agamst  the  executors,  and  the  Attorney- 
&neral,  for  payment  of  the  £140,000  and 
£60,000,  and  to  have  the  interest  of  the 
corporation  therein  declared : — Held,  that 
the  purpose  of  both  legacies  must  be 
deemed  to  have  been  the  same,  and  to 
have  been  expressed  in  the  codicil  referred 
to,  as  giving  the  first  legacy.  Gloucester 
(Mayor,  jy;.}  v.  Wood,  iii.  131. 

8.  That,  m  constnung  the  codicil,  the 
Court  must  exclude  firom  its  consideration 
die  proceedings  before  the  Ecclesiastical 
Court,  on  the  question  of  the  admiHsion  to 
probate  of  the  will  and  codicil.  Z^- 

9.  That  the  plaintifis  must  be  regarded 
as  admitting,  in  the  suit,  that  no  other  cir- 
cumstances proper  for  the  consideration  of 
this  Court,  as  affecting  the  claim  of  the 
corporation  to  the  legacies,  were  known. 

10.  That  a  bequest  of  a  legacy  to  an  in- 
dividual for  a  purpose  expressed  elsewhere, 
and  which  purpose,  from  some  unexphuned 
cause,  is  unknown  to  the  Court,  creates 
such  an  uncertainty,  that  a  Court  of  con- 
struction cannot  declare  the  intention  of 
the  testator.  ^^ 

11.  That,  although  it  was  improbable 
that  the  legacies  to  the  corporation  were 
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riven  in  trast  for  a  piiTate  penon,  yet 
toere  being  no  legal  presumption  that  such 
was  not  the  purpose  referred  to,  the  Court 
could  not  presume,  that,  because  the  lega- 
tee was  a  corporation,  the  legacy  was  there- 
fore upon  a  cnaritable  trust  to  which  uncer- 
tainty of  object  would  be  no  objection.  lb, 

12.  That  the  proposition  that  the  Court 
does  not  presume,  and  that  merely  preca- 
tory wordB  do  not  create,  a  trust,  supposes 
the  whole  intention  of  the  testator,  so  far 
as  it  had  been  committed  to  writing,  to  be 
before  the  Court,  and  that  the  uncertainty 
is  occasioned  by  the  intention  which  is  de- 
clared ;  and  does  not  apply  to  a  case  in 
which,  from  the  terms  of  the  bequest,  it 
would  appear  that  there  was  a  written  ex- 
pression oi  the  intention  of  the  testator 
which  is  not  before  the  Court,  and  the  un- 
certain^ is  occasioned  by  the  absence  of 
that  written  declaration.  lb. 

13.  That  it  being  the  duty  of  the  exe- 
entors  to  protect  the  interests  of  the  resi- 
duary legatees  against  the  claims  of  other 
persons  on  the  estate,  the  circumstance  that 
the  executors  were  also  residuary  legatees 
was  immaterial  to  the  case.  lb. 

14.  Whether,  if  the  plaintiffs,  on  the  con- 
struction of  the  codicil  which  was  proved, 
would  have  been  held  entitled  to  the  lega- 
cies, the  Court  would  not — before  it  treated 
the  absence  of  the  missing  codicil  as  evi- 
dence of  revocation  of  the  legacies — ^have 
inquired  into  the  circumstances  relating  to 
that  absence — qtuere,  lb, 

15.  The  testator,  by  his  will,  charged 
his  debts  and  legacies  upon  his  real  and 
personal  estate,  and  gave  such  real  and 
personal  estate  to  trustees  upon  trust  for 
nis  nephew  for  life  (to  whom  also  he  gave 
a  legacy),  with  remainder  to  the  first  and 
other  sons  of  the  nephew  successively  in 
tail  male,  with  remainder  to  the  second  and 
every  other  sou  of  the  testator's  brother 
successively  in  tail  male,  remainder  to  the 
testator's  own  right  heirs;  and  added, 
**  and  upon  this  last-mentioned  contingency, 
fiuling  neirs  male  of  my  said  brother,  and 
of  my  said  estate  goin^  to  my  right  heirs 
more  remote  as  aforesaid,  then  I  do  hereby 
charge,  subject,  and  make  liable  my  said 
estate  with  the  payment  of  the  sum  of 
«e5000  to  my  niece.''  The  testator  died 
in  1775,  leaving  his  brother  his  heir-at- 
law.  The  nephew  entered  into  possession 
of  the  real  estate,  which  consisted  of  a 
plantation  in  Jamaica,  subject  to  a  mort- 
gage created  by  the  testator  in  1765.  The 
brother  afterwards  died,  leaving  the 
nephew,  his  only  son,  and  then  heir-at- 
law  of  the  testator :  the  nephew  died  in 
1822,  without  issue  male.  The  bill  was 
filed  in  1837  against  the  mortgagees  and 
the  devisees  of  the  nephew  to  obtain  pay- 
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ment  of  the  nlece*s  legacy  of  £5000:— 
Held,  that,  on  the  deatn  of  the  nephew 
without  issue  nude,  the  event  happened 
on  which  the  niece  would  become  entitled 
to  the  legacy  of  £5000 ;  and  that  it  was  not 
too  remote.    Faulkner  v.  Daniel,     iii.  199 

16.  That  the  nephew  was  only  bound  in 
his  lifetime  to  keep  down  the  interest  of 
the  debts  and  legacies ;  and  that  he  was 
entitled  to  keep  on  foot,  as  subsisting 
charges  against  the  real  estate,  the  princi- 
pal of  the  debts  and  legacies  paid  off  by 
nim,  and  also  his  own  legacy.  lb. 

17.  That  an  administrator  of  the  nephew, 
to  whom  letters  of  administration  had  been 
granted  limited  to  the  purpcraes  of  the  suit, 
was  a  suf&cient  representative  of  the  per- 
sonal estate  of  the  nephew  in  the  cause.  lb. 

18.  Devise  of  real  estate  to  A.  for  life, 
subject  to  the  payment  of  £2000  apiece  to 
B.,  C,  and  D.,  or  to  their  respective  lawful 
issue,  twelve  months  after  the  death  of  the 
testator,  and  devise  of  the  same  estate,  in 
remainder,  on  the  death  of  A.,  to  his  chil- 
dren as  he  should  appoint,  charged  with  a 
further  sum  of  £8000  a  piece  to  B.,  C,  and 
D.,  or  to  their  respective  lawful  issue.  B., 
C,  and  D.  survived  the  testator.  B.  died, 
without  issue,  in  the  lifetime  of  A.,  and  C. 
and  D.  died  in  the  lifetime  of  A.,  leaving 
issue : — Held,  that  the  legacies  to  B.,  C, 
and  D.  vested  in  the  legatees,  subject  to 
be  divested  in  favour  of  their  children,  in 
case  of  their  death,  leaving  children ;  and, 
therefore,  that  B.  took  lx>th  the  legacies 
absolutely,  and  C.  and  D.  took  the  legacies 
of  £2000  each,  absolutely,  and  the  children 
of  C.  and  D.  took  the  legacies  of  £3000  by 
substitution  for  their  parents.  Salisbury  v. 
Petty,  iii.  86 

19.  Raising  legacy  out  of  real  estate. 
S,  C,  iii.  94 

20.  Legatees  whose  legacies  were  chaiged 
on  real  estate,  subject  to  prior  charges,  not 
affected  by  lapse  of  time  so  long  as  any  of 
the  prior  chu^ges  subsisted,  r'aulkner  v. 
Daniel,  iii.  212 

21.  Different  construction  of  a  bequest 
to  persons  who  had  been  creditors,  but  had 
been  paid  in  ftdl,  where  the  payment  had 
been  made  before,  and  where  after  the  date 
of  the  will.     Philips  v.  Philips,         iii.  298 

22.  Whether  the  right  of  a  creditor  to  a 
share  of  the  residue  would  not  be  sustained^ 
if  the  principal  of  his  debt  had  been  paid, 
but  he  had  not  received  interest  upon  the 
debt  for  the  time  that  Uie  payment  was  de- 
layed— qucere,    S,  C,  iii.  303 

23.  Doctrine  of  the  Court  in  the  con- 
struction of  testamentary  papers  containing 
repeated  legacies  to  me  same  objects, 
where  the  questions  are,  whether  the  in- 
struments are  intended  to  be,  either  wholly 
or  in  part,  additional  or  substitated  one 


lor  anotner,  ana  wnetner  parucuiar  lega- 
cies contained  in  such  instruments  are 
substitutional  or  cumulative.    L^  v.  Patra, 

iv.  201 

24.  Legacies  by  different  instruments  to 
tbe  same  legatee,  simpliciter,  are  cumu- 
lative, unless  the  plain  effect  of  the  sepa- 
rate gifts  is  contradicted  by  the  construction 
of  the  latter  instruments,  or  by  presump- 
tion of  law.     S,  C,  iv.  216 

25.  The  right  to  the  repeated  legacies 
in  such  cases  does  not  depend  upon  a  legal 
presumption,  but  is  found  in  the  construc- 
tion and  effect  of  the  instruments ;  and  no 
extrinsic  evidence  is  admissible  to  prove 
that  the  legatee  was  intended  to  take  one 
legacy  onlv.  Ih, 

26.  If  the  light  of  the  legatee  to  legacies 
repeated  in  di£^rent  instruments  depended 
upon  a  legal  presumption  only,  evidence 
would  be  admissible  to  rebut  it.  Ih, 

27.  Whether  the  words  "in  addition," 
in  any  case,  add  to  the  effect  of  a  bequest 
without  those  words — qaxxre,  S,  C,  iv.  218 

28.  The  ar^rument  on  the  omission  of 
the  words  "  in  addition"  answered,  by 
referring  to  the  omission  of  the  words  "  in 
substitution."    S,  C,  iv.  221 

29.  The  repetition  in  the  latter  instru- 
ment of  some  legacies,  and  not  of  others, 
implies  that  a  benefit  is  intended  in  the 
case  of  the  former  legatees  greater  than 
in  the  case  of  the  latter.    S.  C.,      iv.  222 

80.  The  circumstance,  that  the  diff*erent 
legacies  carry  interest  from  different  dates 
—or  whatever  else  distinguishes  the  two 
legacies — ^is  favourable  to  Uie  claim  of  the 
legatee  to  both.    S,  C,  iv.  223 

31.  Legacies  to  strangers  differ  from 
legacies  to  children,  in  that,  in  the  former 
case,  there  is  no  relative  measure  of  the 
bounty  of  the  testator,  and  no  ground  for 
presuming  that,  as  to  them,  every  separate 
mstrument  is  not  to  have  a  separate  opera- 
tion.   S,  C,  iv.  224 

32.  Reasoning  in  aid  of  the  construction 
of  repeated  legacies,  where  the  words  "  in 
addition"  and  " in  substitution "  are  used 
in  some  cases  and  not  in  others,  and  the 
latter  words  are  only  used  in  cases  where 
the  diversity  of  the  legacies  would  other- 
wise prevent  them  from  being  construed 
as  substitutionary.     S.  C,  233 

33.  Application  to  the  earlier  instru- 
ments of  construction  of  certain  words 
founded  upon  the  use  made  by  the  testatrix 
of  those  words  in  the  later  instruments. 
S.  C,  iv.  236 

34.  The  right  of  a  legatee,  under  the 
general  rule  of  construction,  to  several 
legacies  bequeathed   by  different  instru- 

.ments,  is  not  repelled  by  circumstances 
which  only  raise  a  mere  balance  of  argu- 
ment that  the  legacies  are  substitutional. 
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in  sucn  a  case,  ine  pecuniary  i^;ai;ee8f  ana 
not  the  residuary  legatees,  are  entitled  to 
the  benefit  of  the  doubt  which  the  form  of 
the  bequests  has  created.  lb. 

85.  As  to  substitutionary  instnunentg. 
The  decision  in  the  case  of  The  Duke  of 
St.  Albans  v.  Beauclerk^  was  founded  upon 
the  consideration  that  the  codicils  were 
part  of  the  same  instrument  as  tbe  will. 
5.  C,  iv.  240 

86.  Cases  in  which  the  effect  of  the  first 
gift  would  depend  in  some  measure  on  the 
events  which  should  happen  amongst  the 
legatees,  and  in  which  repeated  bequests 
have  been  construed  as  substitutionanr, 
from  changes  amongst  the  legatees,  or 
alterations  m  their  position,  whicn  had  oc- 
curred between  the  dates  of  the  several 
instruments.    S.  C,  iv.  242 

87.  Difference  of  construction,  where 
all  the  legatees  in  a  will  are  provided  for 
in  a  codicd,  and  where  the  comdl  contains 
repetitions  of  some  of  the  legacies  in  the 
will,  but  not  of  all.     5.  C,  iv.  246 

88.  The  testatrix  bequeathed  £1500  to 
Mrs.  B.  for  her  life,  for  her  separate  use, 
with  remainder  to  her  husband  for  his  life^ 
and  with  remainder  to  all  and  every  the 
child  and  children  of  Mrs.  B.,  living  at  her 
decease,  in  equal  shares.  Afterwards,  by 
a  codicil,  the  testatrix  revoked  the  said 
legacy  of  £1500  given  by  her  will  to  Mrs. 
B.,  her  husband  and  children,  and  instead 
thereof  gave  £1000  to  each  of  them, 
upon  similar  trusts  for  the  said  Mrs.  B., 
her  husband  and  children,  as  were  con- 
tained in  her  will  as  to  the  £1500.  The 
legatee,  Mrs.  B.,  died  in  the  lifetime  of  tbe 
testatrix,  leaving  her  husband  and  seven 
children.  One  child  afterwards  died  in 
the  lifetime  of  the  testatrix :— i/cW,  that 
the  husband  and  six  children  who  survived 
the  testatrix  were  entitled  to  £8000,  to  be 
settled  for  the  benefit  of  the  husband,  with 
remainder  to  the  children.  S,  C,     iv.  225 

89.  As  to  the  legacy  in  respect  of  any 
child  of  Mrs.  B.,  who  (if  Mrs.  B.  had  her- 
self survived  the  testatrix)  should  have 
survived  the  testatrix,  and  med  in  the  life- 
time of  Mrs.  B. — qiuere,  i^- 

40.  Legacy  of  £100  to  the  three  sistew 
of  A. ;  A.  had  four  sisters.  The  Court 
will  reject  the  word  "three,"  and  give  the 
£100  to  the  four.     S,  C,  iv.  249 

41.  A  release  by  one  of  the  sisters  to  the 
other  three  does  not  aid  their  claim  to  the 
legacy  under  the  will.  A 

42.  GifttoB.  for  life,  withremaindertothc 
children  of  B.  living  at  his  decease,  equally 
between  them.  B.  died  in  the  lifetime  of 
the  testatrix,  leaving  three  children,  one  of 
whom  afterwards  died  in  the  lifetime  of 
the  testatrix  ;—//e/(/,  that  there  was  no 
lapse  of  the  third  part  of  the  legacy  by 
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the  death  of  one  of  tlie  children  of  B.  after 
him  and  before  the  testatrix ;  and  that  the 
two  saryiving  children  were  entitled  to  the 
whole  legacy.    Lee  t.  Pain,  iy.  250 

43.  The  testatrix  bequeathed  ^^  to  Mrs.  and 
Miss  B.,  the  widow  and  daughter  of  the  late 
ReT.Mr.B.,£200each."  At  the  date  of  the 
testamentarjr  instrument,  there  were  no  per- 
sons answenng  the  description.  The  legacy 
was  claimed  by  a  Mrs.  W.  (the  dau^ter 
of  the  late  Mr.  B.)  and  her  oaughterMiss 
W.  (the  granddaughter  of  the  late  Mr.  B.) : 
and  it  was  proved  that  the  testatrix  was 
intimately  acquainted  with  the  late  Mr.  B., 
and  also  with  Mrs.  and  Miss  W.,  and  used 
to  call  them  by  Mrs.  W.*s  maiden  name  of 
B. : — Held,  that  this  evidence  was  admis- 
sible, and  Mrs.  and  Miss  W.  were  declared 
to  be  entitled  to  the  le^es.  S,  C,  iy.  251 

44.  Bequest  to  *^  M!u8  Sarah  Jameson.*' 
There  was  no  Miss  Sarah  Jameson.  The 
testatrix  was  acquainted  with  Mrs.  Sarah 
Jameson,  and  her  daughter,  Miss  Frances 
Ann  Jameson.  Frances  Ann  Jameson  was 
held  to  be  entitled  to  the  legacy.    S.  C, 

iv.  253 

45.  C^  by  the  wiU  of  £100  to  High- 
bury College,  and  of  another  £100  by  the 
second  codicil,  under  a  gift  of  that  sum  to 
each  of  the  charities  mentioned  in  the  will. 
In  the  same  codicil  was  a  legacy  of  £500 
to  Hoxton  Academy.  The  establishment 
known  as  Highbury  College  was  formerly 
called  Hoxton  Academy.  There  was  no 
Hoxton  Academy  at  the  date  of  the  codicil 
OT  subsequently,  but  other  charitable  so- 
cieties had  for  some  time  occupied  the  pre- 
mises :—Heldy  that  Highbury  College  was 
entitled  to  the  legacy  of  £500.  5.  C,  iv.  254 

46.  Residuary  raft,  upon  trust  for  the 
testator's  wife  for  fife,  if  she  should  so  long 
continue  his  widow ;  and,  from  and  after 
her  death  or  marriage,  upon  trust  to  pay 
and  divide  the  whole  thereof  equally 
amongst  all  and  every  the  testator's 
nephews  and  nieces,  share  and  share  alike, 
within  six  months  after  they  should  become 
entitled  thereto  :—Held,  that  the  residuary 
share  of  one  who  died  in  the  lifetime  of 
the  widow  passed  to  his  representatives. 
Paekham  v.  Gregory^  iv.  896 

^  47.  Legacy  to  A.,  and,  in  case  A.  shall 
die  in  the  testator's  lifetime,  without  issue, 
then  over.  A.  died  in  the  testator's  fife- 
time,  leaving  a  child:  the  child  is  not 
entiUed  to  the  legacy.     Cooper  y.  Pitcher, 

iv.  485 

^  48.  Where  a  testator,  after  ji^ving  le^- 
cies  to  his  daughters  for  their  respective 
lives,  with  remainder  to  their  respective 
issue,  and  in  default  of  issue,  the  share  of 
Ae  daughter  so  dying  to  the  survivors, 
directed,  that,  in  case  any  or  either  of  his 
daughters  should  happen  to  die  before  such 
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legacy  or  bequest  shall  have  become  vested 
in  her,  leaving  issue,  then  such  legacy  or 
bequest  should  descend  to,  or  become  the 
property  of  such  issue :  it  was  held,  that 
the  word  ^^  survivor*'  must  be  taken  in  its 
strict  sense )  but  that,  under  the  clause  of 
substitution,  a  survivor's  share  of  a  legacy 
to  a  daughter  who  died  without  leaving 
issue  (such  survivor's  share  being  neces- 
sarily contingent  upon  survivorship)  passed 
to  the  children  of  a  daughter  of  tne  testa- 
tor who  died  in  his  lifetime,  leaving  issue 
that  survived  him.     WiUetts  v.  WUletts, 

vii.  88 

49.  The  testator,  after  directing  his  per- 
sonal estate  to  be  invested,  gave  the  income 
of  the  same  and  of  his  real  estate  to  his  wife 
for  her  life,  and  directed  that  after  her  death 
his  trustees  should  seU  his  real  estate,  **  and 
pay,  distribute,  and  divide"  the  money 
thence  arising,  and  the  money  at  interest ; 
and  he  thereby  gave  and  bequeathed  one- 
third  thereof  unto  his  cousin,  J.  S.,  ^^if  he 
should  be  then  living,  but  if  he  should  be 
then  dead,  unto  his  legal  representative  or 
representatives,  if  more  than  one,  share 
and  share  alike."  J.  S.  died  in  the  life- 
time of  the  testator's  widow,  leaving  a 
widow  and  children: — Held,  that,  upon 
the  death  of  J.  S.,  his  widow  and  children, 
as  the  persons  who  would,  in  case  of  in- 
testacy, be  entitled  to  his  nersonal  estate 
according  to  the  Statute  or  Distributions, 
took  vested  interests  in  the  third  of  the 
residue,  in  eq[ual  shares,  as  tenants  in 
common.    Smith  v.  Palmer,  vii.  225 

50.  Gift  of  stock  in  the  public  funds, 
upon  trust  to  pay  the  dividends  to  the  four 
brothers  and  two  sisters  of  the  testator,  in 
equal  shares,  for  their  respective  fives,  and 
after  tiieir  respective  deceases,  to  pay  the 
dividends  unto  and  amongst  the  eldest  sons 
or  son  of  his  said  brothers,  and  the  sur« 
vivors  and  survivor  of  them,  for  thehr  fives 
or  life,  in  equal  shares  and  proportions, 
upon  tiieir  attaining  twenty-one,  with  a 
provision  for  maintenance  in  the  meantime ; 
and  ad^r  the  decease  of  such  eldest  sons  or 
son,  to  pay  the  said  dividends  unto  and 
amonffst  the  eldest  male  issue  ovljt  for  the 
time  being  of  their  bodies  ad  infinitum,  for 
ever: — Aid,  that  the  bequests  to  the 
brothers  and  sisters  of  the  testator  were 
vafid.    Harvey  v.  Towell,  vii.  281 

51.  Hiat  the  bequests  in  remainder  to 
the  four  eldest  sons  of  the  four  brothers, 
each  of  whom  had  a  son  fivins  at  the 
death  of  the  testator,  were  vafid ;  but  that 
such  eldest  sons  took  absolute  interests  in 
their  several  shares  of  such  stock.  lb, 

52.  Beal  and  personal  estate  given  to 
trustees,  upon  trust  to  pay  the  income  to 
the  testator's  wife  for  her  life,  and  within 
or  at  the  expiifition  of  ten  years  firom  the 
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wue,  to  sell  and  convert  tne  same  into 
money,  and  out  of  the  income  to  pay 
annuities  to  several  persons  and  classes  of 
persons  for  the  said  term  of  ten  years,  with 
pecuniary  legacies  to  the  same  persons  and 
classes,  and  also  to  other  persons  at  the 
expiration  of  that  time,  and  annuities  to 
other  persons  for  t^e  lives  of  the  annuitants, 
and  specific  legacies  to  others.  The  residue 
was  tiien  given  to  all  and  every  the  several 
legatees  hefore  named  (with  exceptions), 
rateably  and  in  proportion  to  the  amount 
of  their  respective  legacies.  The  wife  sur- 
vived the  testator : — Held^  that  the  *'  lega- 
tees before  named"  should  be  construed  to 
be  the  legatees  taking  benefits  out  of  the 
fund  whidi  fell  in  at  tne  wife's  death,  and 
the  ''  legacies  "  to  be  such  legacies  as  re- 
mained to  be  satisfied  at  the  eniration  of 
the  tenyears.  Bromley  v.  WrigM^  vii.  834 

53.  Thai  annuitants  for  life,  not  having 
other  legacies,  were  legatees  of  sharea  in 
the  resioue.  lb. 

54.  That  the  specific  legatees,  in<»lnilifyflr 
one  taking  a  beauest  of  a  watch,  chain,  and 
seals,  were  entitled  to  share  in  the  residue 
according  to  the  value  of  their  respective 
l^^ies.  Jb, 

55.  That  annuitants,  who  survived  the 
.testator  and  died  before  the  expiration  of 
the  tenyears,  when  their  pecuniary  legacies 
were  payable,  took  vestea  interests  in  such 
^annuities  and  legacies.  lb. 

56.  That  a  class  described  as  '^  the 
children  "  of  B.,  but  not  otherwise  named, 
came  within  the  description  of  "  legatees 
before  named.'*  lb. 

57.  That  the  widow  of  the  testator  did 
not  take  under  the  residuary  f^.  lb. 

58.  That  the  annuities  which  ceased  at 
the  expiration  of  the  ten  years,  were  not 
legacies  in  respect  of  which  the  annuitants 
took  any  share  in  the  residue.  lb. 

59.  iJit  be  doubtful  on  the  words  of  a 
will,  whether  a  specific  or  general  legacy 
is  given,  the  rule  of  the  court  is  to  lean  to 
the  construction  which  makes  the  legacy 
general ;  but  this  rule  does  not  involve  the 
proposition  that  the  court  is  to  addroM 
Itself  to  the  construction  ci  a  will  witii 
any  prepossession  one  way  or  the  other. 
Sayer  v.  Sayer,  Innes  v.  Sayer,         viL  882 

60.  A  bequest  of  £5,000  Consols,  with 
g  direction,  that,  if  the  testatrix  should 
not  have  sufficient  stock  to  answer  the 
legacy,  her  executors  should,  out  of  her 
residuary  estate,  purchase  enough  to  make 
up  the  deficiency: — Held^  to  create  a 
specific,  and  not  a  merely  demonstrative 
legacy.     Townsend  v.  Marim,  vii.  471 

61.  A  ^fi;  to  all  the  grandchildren  of 
the  testatrix,  **  with  the  exception  of  one, 
TO. ''  established  at  a  |^  to  the 
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ception.    lUmgwortnY.  Uoote^  ix.  57 

62.  A  bequest  of  a  legacy,  upon  trust  to 
apply  so  much  of  the    interest   as  the 
trustees  should  think  proper  in  the  maiii- 
tenance  of  the  testator's  grandson  until 
twenty-one;  and,  upon  hia  attaining  that 
age,  to  pay  the  whole  of  the  interest  of  the 
legacy  to  the  grandson,  for  his  li& ;  and  a 
direction  that,  after  the  decease  of  the 
grandson,  the  trustees  were  to  stand  pos- 
sessed of  the  k^y  and  interest,  and  all 
accumulations,  m  trust  for  the  grandson's 
children,  with  remainder,  in  default  of  such 
issue,  over : — Hddy  that  the  provision  for 
the  maintenance  of  the  grandson  dmiog 
his  minority,  out  of  the  interest  of  the 
legacy,  showed  tiiat  the  interest  was  in- 
tend^ for  him;  that  the  legacy  vested  in 
interest    (although    not   in    enjoyment) 
befi^re  the  grandMU  attuned  twenty-ooe ; 
and   that   the    grandson   was    therefore 
entitled   to  the   interest   which  accroed 
during  his  minority  and  was  not  applied 
in  his  maintenance.    lu  re  Botu^i  jEitaU, 

iz.649 

63.  Thst  the  unapplied  accomulstions 
accruing  during  the  minority  of  the  grand- 
son did  not  go  with  the  capital  of  the 
legacy,  because  the  dispontion  of  the 
capital  after  the  grandson  attained  twenty- 
one  was  of  the  interest  and  certain  q»ecine 
accumulations,  not  including  the  sccamo- 
lations  during  the  minority.  ^^' 

64.  A  legacy  to  a  child  carries  intereit, 
on  the  ground  of  the  presumed  intentioo 
of  the  parent  to  fblfil  his  moral  J^%f 
providing  for  the  maintenance  of  his  child  ,* 
but  if  he  has  discharged  that  duty  by  m- 
viding  for  the  i^^'^t^TTP^^^  of  the  child 
out  of  another  fund^  the  l^ga^  does  not 
necessarily  carry  interest  J^' 

65.  Legacies  of  £1,000  each  to  the  thiee 
chUdren  then  Uving  of  A.,  the  testator'i 
daughter,  with  a  proviso  for  the  pavmsot 
of  the  interest  for  their  maintenance  domv 
minority,  and  a  bequest  of  £2,000  to  tnii- 
tees,  upon  trust  for  A.,  and  for  ker  uKj 
and,  firom  and  after  her  decease,  for  aU  and 
every  her  children  living  at  herdec«iie, 
equally  to  be  divided,  with  a  VJ^^^TT 
if  any  one  or  more  of  the  c^"^^'*"^!;^ 
should  die  under  twenty-one.  wi»fl« 
leaving  issue,  the  original  and  '^^''r 
legacies  and  shares  ^ueatbed  to  iK 
clSld  or  children  so  dying  »bouldgo  to  "« 
otiiers  and  other  of  jSe  "id  cWdr^ 
equally ;  and  a  declaration,  tbati  if  sil  t" 
children  of  A.  should  die  under  twenty-sn^ 
and  witiiout  leaving  issue,  the  ^^PF\., 
£1,000    a-piece  should  not  bc^*fT^ 

but,  firom  and  after  the  decease  tftwjj 
surviving  child,    the   said  JV?**T*r       j 
fhxn  MttS after  the  decMM0flMc49i!F^> 
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the  £2,000 — ahonld  sink  into  the  residue : — 
Hdd^  that  the  rights  of  the  children  of  A. 
in  the  legacy  of  £2,000  were  contingent 
upon  their  surviving  their  mother.  Farrer 
V.  Barker^  ix.  737 

66.  Some  of  the  reasons  which  have  in- 
flucQced  the  Coiurt  in  decisions  in  favour  of 
vesting  le^^ies  in  children,  have  no  ap- 
plication in  the  case  of  grandchildren, 
where  there  is  nothing  to  snow  that  the 
testator  had  placed  hinmlf  in  loco  parentis. 

lb, 

67.  Gift  by  the  testator  to  his  wife,  for 
her  life,  or  until  her  second  marriage,  of 
the  interest  of  his  real  and  personal  estate, 
which,  whether  arising  from  rents  or 
public  securities,  was  to  be  applied  for  the 
Denefit  of  herself  and  children ;  and  if  she 
married  again,  he  declared  that  her 
power  and  benefit  under  his  will  should 
cease ;  and  when  thirty  years  were  expired, 
he  ordered  all  his  property,  both  freehold 
tod  leasehold,  to  be  sold,  and  two-thirds 
to  be  divided  amongst  his  children  living 
at  that  period,  or  to  their  heirs,  and  one- 
third  to  be  invested  for  the  benefit  of  his 
wife ;  and  after  her  decease,  he  bec^ueathcd 
such  third  to  his  children  then  living,  and 
to  their  heirs  i—Held,  that  the  gift  at  the 
end  of  thirty  years  was  not  liable  to  objec- 
tion on  the  ground  of  remoteness;  that 
there  was  no  substitution  of  the  legatee 
created  by  the  gift  to  the  children,  '*  or  to 
their  heirs,"  but  that  the  word  "  or  "  must 
be  read  ^' and;**  and  that  the  children  of 
the  testator  living  at  the  end  of  thirty  years 
(who  were  also  tne  same  children  as  were 
living  at  the  death  of  the  widow)  were  en- 
titled to  the  proceeds  of  the  sale  of  the  es- 
tate, and  also  to  the  intermediate  rents 
after  the  death  of  the  widow  and  before 
the  expiration  of  the  thirty  years.  Lachlan 
V.  Reynolds^  ix.  796 

68.  The  testator  bequeathed  his  residuary 
estate  to  trustees,  upon  trust  to  pay  the  in- 
terest thereof,  after  the  decease  of  a  tenant 
for  life,  to  John,  Robert,  and  Ann,  for  five 
years,  and  at  the  expiration  of  that  term  to 
pay  them  £5000  a-piece,  and  then  to  nay 
the  interest  of  the  remainder  for  a  furtner 
term  of  three  years  to  John,  Robert,  and 
Ann,  in  equal  shares ;  and  at  the  expiration 
of  that  time  to  pay  the  whole  to  John,  Ro- 
bert, and  Ann  in  equal  shares.  Soon  after 
the  death  of  the  tenant  for  life,  and  before 
the  expiration  of  the  five  y^ears,  John  and 
Robert  claimed  and  obtained  from  the 
trustees  payment  of  the  whole  of  their  two- 
thirds  of  the  residuary  estate  of  the  testator ; 
but  it  was  held  that  the  husband  of  Ann  was 
not  entitled  to  immediate  payment  of  her 
share  of  the  capital,  and  that  ne  was  unable 
to  give  an  effectual  release  or  discharge  for 
the  same.    Harley  v.  Harleyy  x.  325 
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npower  her  to  appropriate  to  her 
:  ''-^Held,  that  this  bequest  did 


69.  The  testator  gave  all  his  household 
furniture,  linen,  wearing  apparel,  books. 

Elate,  wines,  fixtures,  statues,  china, 
orses,  carriages,  and  everything  in  his 
house,  to  trustees,  of  whom  his  wife  was 
one,  and  directed  that  all  his  household 
property  ^*as  aforesaid**  should,  after 
nis  decease,  be  sold,  **with  the. excep- 
tion of  such  articles,  whatever  they 
be,  that  my  dear  wife  may  desire 
to  retain  for  her  own  use;  which  I 
hereby  emp 
own  use  :  *'  . 

not  enable  the  widow  to  take  the  whole  of 
the  household  property,  but  intimated  a 
confidence  that  she  would  not  take  the 
whole  ;  that  she  was  empowered  to  make 
her  selection  as  well  from  amongst  the 
statues,  pictures,  and  ornamental  articles 
as  from  the  ordinary  furniture:  and  that 
she  Tf  as  entitled  absolutely  to  tne  articles 
which  she  might  select,  kenmdy  ▼.  Ken- 
nedy, x«  488 

70.  A  bequest  of  residuary  estate  to  be 
invested  in  consols,  and  to  be  held  by  the 
executors  in  trust  for  all  and  every  the 
grandchildren  of  the  testator,  to  be  di- 
vided equaUy  amongst  them  at  the  exmra- 
tion  oftwen^years  after  his  deeease.'—J^eU 
to  confer  immediate  vested  and  transmissi- 
ble interests  to  the  grandchildren  living  at 
the  death  of  the  testator,  subjeet  to  be 
opened  and  let  in  grandchildren  who 
might  be  bom  before  the  expiration  of  the 
twenty  years.    Oppenheim  v.  Henry ^  x.  441 . 

71.  In  a  bequest  of  £1,000  to  certain 
persons  for  life,  and  (after  their  decease) 
of  £400  part  thereof  to  A.  and  B.,  part 
and  part  alike,  viz.  £200  to  A.  and  £200 
to  B.,  for  the  trouble  they  nught  have  in  the 
execution  of  the  will,  ^*  but  in  case  of  either 
of  their  death,**  to  the  survivor;  *^  and  in 
case  of  both  their  deaths,  to  the  heira, 
executors,  and  administrators  of  each  ior- 
vivor,  £200  only."  The  wordi "  in  case  of 
death"  were  held  to  refer  to  death  in  the 
lifetime  of  the  tenant  for  life  of  the  £1000. 
Green  v.  Barrow^  x.  460 

72.  The  testator  bequeathed  £6000  to 
his  wife  for  life,  and  after  her  decease  to 
his  nephew  absolnteljr ;  but  if  the  nephew 
should  die  in  the  lifetime  of  the  wife,  then 
he  directed  his  executors  to  divide  the 
same  amongst  the  children  of  the  nephew ; 
and  in  case  the  nephew  should  die  withoat 
leaving  lawful  issue,  then  to  pay  the  same 
unto  and  equally  between  his  two  nieeea, 
liouisa  and  Georgiana,  for  their  separate 
use ;  and  in  case  one  or  both  of  the  nieces 
should  die  in  the  lifetime  of  the  wife,  then 
to  pay  and  divide  the  share  of  the  niece 
so  dying  unto  and  equally  between  her 
children  as  tenants  in  common;  and  the 
testator  bequeathed  all  monies  in  the  public 
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Xn  trust  for  his  wife  for  her  life,  and 
r  her  death  for  the  benefit  of  his  nieces, 
Louisa  and  Georgiana,  tn  manner  therein- 
before directed  of  and  concerning  the  8um  of 
£5000;  and  he  gave  all  the  residue,  ex- 
cept monies  in  the  funds,  to  his  wife  abso- 
lutely. One  of  the  nieces  died  in  the  life- 
time of  the  wife,  leaving  children : — Held^ 
that  the  gift  of  the  £5000  to  the  children 
of  the  nieces  could  not  be  regarded  as  a 
part  or  modification  of  the  gift  to  the 
moUier,  but  was  in  fact  a  substitutionary 
gift  to  arise  on  a  distinct  event ; — that  the 
reference  to  the  bequest  of  the  £5000  in 
the  residuary  gift  of  the  monies  in  the 
funds,  b^  the  words  "  in  manner  herein- 
before directed,**  might  refer  to  the  manner 
of  taking  as  tenants  in  common,  or  for 
their  separate  use ; — that  the  children  of 
the  niece  did  not,  therefore,  by  virtue  of 
the  reference,  take  any  interest  in  tne  re- 
sidue of  the  monies  in  the  funds ;  and  that, 
as  to  such  monies,  so  far  as  related  to  the 
share  of  the  deceased  niece,  there  was  an 
intestacy.     Lumley  v.  Robbins,  x.  621 

78.  A  direction  to  invest  so  much  money 
as  will  produce  a  certain  amount  of  stock : — 
Held  to  be  a  pecuniary  legacy.  Edwards 
V.  Hall,  xi.  23 

74.  Where  the  execution  of  a  will  was 
attested  by  two  marksmen,  and  signed  also 
by  two  other  persons  as  witnesses,  the 
Cfourt  held  that  the  signature  of  the  two 
latter  must  be  regardea  as  affixed  likewise 
in  attestation  of  the  will,  and  not  as  merely 
verifying  the  attestation  of  the  marksmen ; 
and  that  the  legacy  to  the  wife  of  one  of 
them  failed,  under  the  statute  7  WUl,  4^1 
Vict  c.  26,  8.  15.       Wigan  v.  Rowland, 

xi.  157 

75.  A  legacy  of  a  sum  of  money  owing 
to  the  testator  by  A.  B.,  upon  a  mortgage 
of  certain  premises  therein  mentioned,  and 
which  mortgage  was  paid  off  in  the  testa- 
tor's lifetime  after  the  date  of  the  will, 
held  to  be  a  specific  and  not  a  merely  de- 
monstrative legacy,  and  to  be  adeemed  by 
such  payment.    SUehotham  v.  Watson, 

xi.  170 

76.  The  testator  placed  part  of  the  mort- 
l^e-money  received  bv  nim  from  A.  B. 
m  a  bank,  and  afterwards  drew  out  a  part 
of  such  deposit,  leaving  in  the  bank  at  the 
time  of  his  death  a  balance,  amounting  to 
a  moiety  of  the  sum  which  had  constituted 
the  mortgage  debt ;  but  it  was  held,  that 
the  specific  legatee  of  the  mortgage  debt 
was  not  entitled  in  respect  of  such  legacy 
to  the  money  so  remaining  in  the  bank.  lb, 

77.  A  legacy  given  by  the  testator  to 
his  *^  niece,  the  daughter**  of  his  late  sister 
Sarah  : — Held,  to  be  taken  by  his  nephew, 
the  son  and  only  child  of  his  deceased 
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WiU  of  James  Rickit.  xi.  299 

78.  A  residuary  bequest  to  the  nephews 
and  nieces  of  the  testatrix  who  should  be 
in  England  at  the  time  of  her  decease,  and 
the  children  of  such  of  her  nephews  and 
nieces  as  should  be  then  dead  living  in 
England,  such  children  taking  only  their, 
his,  or  her  parent  or  parents*  share ;  and 
to  her  great  niece,  J.,  and  the  children  of 
her  deceased  niece,  M.,  such  last-men- 
tioned children  only  to  take  one  of  such 
shares  in  right  of"^  their  mother,  equally 
among  them : — Held,  that  two  nieoea,  who 
at  the  date  of  the  will  and  at  the  death  of 
the  testatrix  were  settled  in  America  were 
excluded,  and  that  two  nieces  who  at  the 
time  of  the  testatrix's  death  were  in  Ireland 
—one  with  her  husband  on  duty  with  his 
regiment,  and  the  other  visiting  her — ^were 
not  excluded.     Woods  v.  Townleg,  xL  314 

79.  That  J.  and  the  children  of  M.  were 
entitled  to  take  shares  as  members  of  the 
class  of  children,  and  also  oUier  ahaies  as 
special  legatees.  lb, 

LEGACY  CHARGED  ON  REAL  ES- 
TATE. 

See  GensbalOrdebs,  1841,  Avgust^'r,  xzx. 

LEGACY  FOR  THE  PUBLIC  BENE- 
FIT. 
See  Chabitable  Tbust  ob  Use. 

LEGACY  TO  A  WIFE,  FOR  HERSELF 
AND  CHILDREN. 

See  Joint  Tenancy. 

LEGACY  DUTY  ACT. 
See  Appendix,  vol.  ix,  p.  xxx. 

LEGAL  ESTATE. 
See  Jurisdiction. 
Devise  to  trustees  and  their  heirs  upon 
divers  trusts  in  succession,  some  requinng 
the  legal  estate  to  remain  in  the  trustees, 
and  otners  which  in  themselves  would  not 
do  so, — ^the  whole  lend  fee  remains  in  ^e 
trustees.    Brown  v.  iVhiteway^      viiL  145 

LEGAL  REPRESENTATIVB. 
See  Legacy. 

LEGAL  TITLE. 
5^  Ship. 

LEGATEE. 
See  AppoBTiONMExr— Debtor  and  Cia- 


I 


LEGATEE. 


LIABILITY. 


Dnx)B — Desckiftion — Male  Line — 
Pasties  —  Preliminaby  Inquiries — 
Statutes,  Construction  of,  7  Will.  4 
j-  1  Vict,  c.  26,  88.  8,  24,  83. 

LEGATEES'  SUIT. 
Su  Account — ^Administration  Suit — 
Appendix,  vol.  x,  p.  rriv — Costs. 
It  18  no  objection  to  the  hearing  of  a 
rait  for  a  pecuniary  l^acy  in  which  assets 
are  admitted,  that  a  decree  for  the  admi- 
nistration of  the  estate  of  the  testator 
has  been  made  at  the  snit  of  a  residuary 
legatee ;  but  whether  the  Court  would  di- 
rect the  accounts  of  the  same  estate  to  be 
taken  in  both  suits — qiuere,  Suisse  t.  Lord 
Lnoiher,  ii.  424 

LESSOR  AND  LESSEE. 

See  Les80R*s    Title— Notice— Vendor 
AND  Purchaser. 

1.  The  Court  refuses  to  relieve  lessees 
against  the  legal  consequences  of  breaches 
of  covenant,  as  well  in  cases  which  rest  in 
contract,  as  where  the  legal  relation  be- 
tween the  parties  is  fully  established.  Ore- 
jory  ▼.  Wilson,  ix.  683 

2.  Neither  in  cases  of  accidental  neglect 
to  perform  the  covenants  to  repair,  nor  in 
case  of  wilful  or  obstinate  breacnes  of  such 
coYcnants,  will  the  Court  relieve  tiie  tenant 
^^nst  the  consequences  of  the  breach,  lb, 

3.  A  tenant  is  not  absolved  from  the 
performance  of  the  covenants  of  his  lease 
"7  a  notice  to  quit :  such  notice  ought 
rather  to  be  regarded  as  a  notice  to  be 
"w>re  vigilant  in  the  performance  of  the 
covenant.  lb, 

4.  The  fact  of  there  being  no  personal 
representative  of  a  lessee  on  whom  the 
duty  of  performing  the  covenants  of  the 
If^se  has  devolved,  cannot  be  set  up  against 
the  landlord.  lb. 

5.  It  must  be  a  strong  case  of  eouity 
created  by  a  landlord  against  himself  to 
control  his  legal  right.  lb. 

.  6.  Claim  by  a  lessor  for  the  administra- 
tion of  the  estate  of  his  lessee,  and  to  have 
a  sufficient  part  of  the  assets  impounded  to 
wiswer  future  possible  breaches  of  cove- 
rt in  the  lease— dismissed.  King  v. 
•raafcott,  ix.  692 

7.  It  is  not  a  part  of  the  contract  beween  a 
lessor  and  lessee,  that,  on  the  death  of  the 
lessee,  his  assets  shall  be  impounded  to 
*tt8wer  the  future  rent  and  covenants ;  and 
n  any  {)ortion  of  the  assets  are  retained  or 
^propriated  for  that  purpose,  it  is  from 
"^e  right  of  the  executor  to  indemnitv,  and 
act  from  any  right  which  the  lessor  has  to 
require  such  security.  lb. 

8.  There  is  no  principle  on  which  a 
court  of  equity  should  extend  the  legal 

521 


right  or  remedy  of  the  landlord,  as  against 
the  tenant  or  his  estate.  lb. 

9.  The  Bishop  of  Winchester,  the  lessor 
of  lands  of  the  see,  demised  for  lives  and 
years: — Held,  not  to  be  entitled  to  any 
portion  of  the  purchase-money,  and  com- 
pensation for  damage  and  severance,  paid 
into  Court  in  respect  of  lands  comprised  in 
the  demise  and  taken  bv  a  railway  com* 
pany,  or  to  the  dividends  of  such  monej 
when  invested,  on  the  mund  of  the  dimi- 
nution of  the  fine  whicn  would  be  payable 
imtil  the  lease  should  become  renewable. 
Ex  parte  the  Bishop  of  Winchester^     x.  137 

LESSOR'S  TITLE. 

An  agreement  signed  by  A.  and  B.  for 
the  sale  by  A.,  and  purchase  by  B.,  of  the 
fixtures  in  a  lease  at  a  certain  price ;  and 
that  A.  shall  execute  an  assignment  of 
his  interest  in  the  house  to  B.,  to  bear  date 
on  a  certain  day : — Held,  to  be  a  contract 
by  B.  to  take  such  assignment  when  exe- 
cuted ;  and  B.  having  inspected  the  lease 
and  the  assignment  to  A.,  and  subsequently 
directed  A.  to  cause  an  assignment  to  him, 
B.,  to  be  indorsed  totidem  verbis,  it  was  held 
that  B.  was  precluded  fix>m  calling  for  the 
lessor^s  title.    Smithy.  Ctqn'on^        vii.  191 


LETTER  OF  ATTORNEY. 
See  Appendix,  vol.  ix,  p.  xxxi— Evidence. 

LETTERS  OF  ADMINISTRATION. 
See  Amendbient— EviDENOB. 

1.  A  trust  fund  paid  into  the  Court  of 
Chancery,  under  the  Trustee  Relief  Act, 
after  the  death  of  the  cestui  que  trust, 
ordered  to  be  paid  to  the  admimstrator  of 
the  cestui  que  trust  under  agrant  of  letters 
of  administration  by  the  Archdeaconry 
Court,  obtained  after  the  fund  was  in  the 
Court  of  Chancery.  In  re  Trust  Estate  of 
Elizabeth  Spencer,  ix.  410 

2.  Where  a  diocesan  probate  is  proper 
with  reference  to  the  situation  of  the  assets 
at  the  death,  it  remains  so  notwithstanding 
they  may  afterwards  be  rightfully  or 
wrongfully  removed  out  of  the  diocese.  lb, 

LIABILITY. 

See  Partnership— Trustee  and  Cestui 
QUE  Trust. 

LIABILITY  OF  MORTGAGEE  OP 
JOINT-STOCK  BANK  SHARES  TO 
BANK  DEBTS. 

See  Mortoaqor  and  Mortqaoee. 


LIEN. 


LIFE  ASSUR/LNCE. 


LIABXLITY  OF  THE  ESTATE  OF  A 
DECEASED  PARTNER. 

See  Pabtnershit. 

LIABILITY  OF  THE  PARTIES  TO 
A  CONTRACT,  TO  THIRD  PER- 
SONS. 

See  Annuity, 


LIABILITY  OF  SHAREHOLDERS. 
See  Joint-Stock  Company. 

LICENCE. 
Seit  Yendob  ani>  Pubghasbb. 

LIEN. 

Set  Amiqnment — Copybight — Costs — 
Cbsditobs*  Surr— Finb  on  Renewal — 
Lis  Pendens  —  Mistake  —  Notice  — 
Pabtnbbshif — ^Plea — Policy  of  As- 

BUBANCE  —  PbINCIPAL    AND    AqENT — 

Ship — Ship  Registby  Acts — Souci- 
tob— SoLicrroB  and  Client— Stamp 
— Statutes,  Constbuchon  of,  3  &  4 
Will,  4,  c.  27 — ^Tbustbe  and  Cestui 
QUE  Tbust — Vendob  and  Pubchaseb. 

1.  The  solicitor  of  an  executriK  and  de- 
yisee,  paying  a  sum  of  money  in  exonera- 
tion of  an  adverse  claim  on  part  of  the  tes- 
tator^s  estate,  does  not,  as  against  creditors 
of  the  testator,  necessarily  and  by  force  of 
the  transaction  alone,  acquire  a  fien  upon 
the  estate,  or  on  the  tiUe-deeds,  for  the 
sum  which  he  so  paid.     Christian  y.  Fields 

iLl77 

2.  The  solicitor  of  the  executrix  haying 
paid  a  sum  which  was  due  to  a  third  party, 
who  had  a  lien  on  title-deeds  belongmg  to 
the  testator's  estate  for  the  amount,  gave  a 
receipt  for  the  deeds  in  the  name  of  the 
executrix,  and,  as  her  solicitor,  carried  into 
the  Master's  office  her  examination,  in 
which  the  sum  he  had  so  paid  was  stated 
to  have  been  paid  by  the  executrix,  and 
was  allowed  accordingly : — Held^  that  the 
solicitor  imust,  in  sucn  circumstances,  be 
presumed  to  have  made  the  pajrment  on 
the  behalf  and  on  the  personal  security  of 
his  client ;  and  that  he  could  not  dami  a 
Hen  upon  the  deeds  for  the  amount.       lb, 

3.  Where  a  party  has  employed,  as  his 
solicitors  in  a  cause,  a  firm  of  two  solicitors 
in  partnership,  the  retirement  from  the 
busmess  of  one  of  such  partners,  under  an 
arrangement  with  the  other,  operates  as  a 
discharge  of  the  client  by  the  solicitors, 
and  the  client  is  thereupon  entitled  to  re- 
auire  that  the  papers  in  tne  cause  necessary 
for  its  prosecution  shall  be  delivered  up  to 


his  new  solicitor,  upon  the  usual  under- 
taking for  saying  the  lien  of  the  discharged 
solicitors.     Griffiths  v.  Griffiths,       ii.  587 

4.  The  lien  of  a  solicitor  in  the  cau»e 
held  not  to  entitle  him  to  withhold  nn 
original  order  of  the  Court  in  which  there 
was  an  accidental  error  that  required  cor- 
rection.   Bird  v.  Heath,  ri.  236 

5.  The  term  "lien''  does  not  properly 
describe  the  right  of  a  part  owner  to  be 
reimbursed,  out  of  the  gross  fi-eight,  the 
amount  of  expenses  incurred  in  the  prior 
repair  and  outfit  of  the  ship.  Green  r. 
Briggs,  vi.  400 

6.  The  lien  of  a  solicitor  on  the  deeds  of 
his  client  is  a  legal  right,  which  cannot  lie 
greater  in  extent  than  the  interest  of  the 
client  in  the  deeds,  and  does  not  enable  the 
solicitor  to  retain  the  deeds  against  third 
parties  where  the  client  could  not  as  against 
such  third  parties  give  the  solidtor  a  Ilea 
upon  the  property  to  which  the  deeds  relate. 
In  determimng  the  extent  of  such  lien, 
equity  follows  the  law ;  and  although  the 
deeds  mij^ht  have  come  to  the  possesson  of 
the  solicitor,  without  notice  of  a  prior  equit- 
able claim,  the  Court  gives  effect  as  against 
the  solicitor  to  such  prior  equitable  right 
PeUyy.  Wathen^  vii.  351 

7.  A  solicitor  does  not,  as  solidtor,  ac- 
quire a  lien  for  his  costs  upon  the  docu- 
ments of  his  client  which  came  into  the 
possession  of  the  solicitor,  not  in  that  cha- 
racter, but  as  mortgagee  of  the  dient's 
estate.  1^- 

8.  A  solicitor  does  not  acquire  a  lien  for 
costs  due  to  himself  solelv,  upon  docu- 
ments which  came  into  ^e  joint  possession 
of  himself  and  his  partner  or  partners; 
but  he  does  not  lose  nis  lien  for  such  costs 
upon  documents  which,  having  come  into 
his  own  possession,  are  afterwards  con* 
tinned  in  the  possession  of  himself  and 
his  partner  or  partners.  /^- 

LIFE  ANNUITY. 
See  Considebation. 

LIFE  ASSURANCE. 
See  AccuMUiATiON— Fines  on  Renbwai. 
1.  The  defendant,  a  creditor,  agreed  that 
judgment  should  not  be  entered  up  against 
the  plaintiff,  his  debtor,  upon  a  warrant  of 
attorney,  unless  default  should  be  made  m 
the  payment  of  the  premiums  of  a  policy 
of  life  assurance,  which  was  effected  to  se- 
cure the  debt ;  and  that  payment  of  m 
debt  should  not  be  required  so  long  as  the 
policy  was  kept  on  foot.  The  plaintiff  per- 
mitted the  time  for  payment  of  the  pre- 
mium to  expire ;  and  fbur  dajs  afterwards 
the  defendant  paid  the  premium,  and  ^ 


LIFE  ASSURAKCE. 


LUNACY. 


cared  the  policy  to  be  revired.  The  Court 
refiued  to  relieve  the  plaintiff  agunst  the 
eonsequence  of  his  default  in  payment  of 
the  premium,  and  dismissed  a  bill  brought 
by  nim  to  restrain  the  defendant  from 
srnn^  out  execution  against  the  plaintiff  on 
the  judgment.     Wintkrop  y.  Murray^ 

yiii.  214 

2.  The  Stat.  14  Geo,  8,  c.  48,  does  not 
prohibit  a  policy  of  life  assuraqoe  from 
being  granted  to  one  person  in  trust  for 
toother,  where  ^e  names  of  both  persons 
i^pear  upon  tiie  fhoe  of  the  instrument ; 
por  does  the  effecting  of  such  an  assurance 
in  any  way  contrayene  the  policy  of  the 
statute.     CoUeU  y.  Morrison^  iz.  162 

3.  An  assurance  company,  haying  had 
the  chance  of  a  contract  of  life  assurance 
toroing  out  in  their  fayour,  cannot  after- 
wards be  permitted,  on  the  ground  of  the 
moonsisteney  of  the  contract  with  their 
roles,  to  escape  from  it.  lb, 

LIFE  ESTATE. 

See  DxYXBS— Hu8BAin>  and  Wnv— 
Sbmotenkss. 

1.  Bequest  of  property  (monies  to  be 
kid  out  m  land)  to  L.,  and  afterwards  to 
his  eldest  laimilly  begotten  son,  &c., 
remsunder  to  others  in  succession ;  with  a 
direction,  that,  in  case  of  the  decease  of  an 
eldest  son  in,  any  of  the  cases,  then  the 
property  to  go  to  the  second  son,  and  so 
on  aecordixig  with  primogeniture ;  but  in 
eyeiy  case  a  grandson  to  inherit  before  a 
younger  son,  and  before  the  next  named 
m  the  entail,  or  any  of  his  sons : — Held, 
wm  the  language  of  the  whole  will,  that 
the  testator  did  not  regard  L.  as  the  stock 
or  Btfarps,  but  looked  to  the  sons  of  L.  as 
the  parties  from  whom  the  property  was 
to  deyolye  in  succession ;  ana  that  L.  took 
aa  estate  for  life  only.    East  y.  Twyford, 

ix.  718 

2.  Intention  to  giye  life  estates  to  per- 
WDs  not  bom  in  the  lifetime  of  the  testator 
aided,  so  ikr  as  the  law  wiU  allow,  by  the 
cy-pres  doctrine.    S.  C,  ix.  729 


LIFE  INTEREST. 
Su  Husband  and  Wife— Yendob  and 

PUBCHASEB. 


LIMITATION  TO  ILLEGITIMATB 
CHILDREN. 

,  The  ol^jection  to  the  yalidity  of  a  limita- 
tion to  unborn  illegitimate  children  is  not 
founded  exdusiyely  on  the  uncertainty  of 
description ;  nor,  eenible,  is  there  any  dis- 
tinction between  the  yalidity  of  a  limitation 
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in  feyour  of  such  persons,  whether  de- 
scribed as  the  children  of  a  man  or  the 
children  of  a  woman.    Dover  y.  Alexander, 

ii.  276 

LIMirATION  OVER. 

iSS06  AUBNATION. 

1.  There  is  no  rule  that  a  life  interest 
may  not  be  well  determined  by  a  proyiso 
for  cesser,  although  it  be  not  accompanied 
by  any  limitation  over — Semble.  Roch/ord 
y.  Hackman,  ix.  481 

2.  No  greater  effect  can  be  giyen  to  a 
limitation  oyer  than  to  an  express  declara- 
tion ^at  the  life  interest  shall  cease,      id. 

LmrrED  administration. 

Sh  EzBomoB  AND  Adminibtbator— 
Legaot. 

LIS  PENDENS. 

See  Pabties— Tbusthb. 

The  right  of  the  yendor  to  recover  the 
purchase-money,  as  a  lien  or  charge  upon 
the  land,  is  not  preserved  by  the  existence 
of  a  suit  by  the  creditors  of  the  devisor  of 
the  estate,  under  whose  will  the  sale  took 
place,  for  the  administration  of  his  estate ; 
nor  by  suits  by  the  residuary  devisees  and 
l^atees  of  the  purchaser  for  the  adminis- 
tration of  his|estate.  ro/)v.«$^t«pAe9uon,yii.  1 

LITERARY  PROPERTY. 
See  PiBACT. 

LOAN. 
iS^  Tbttsteb  and  Cestxtx  qite  Tbust. 

LOAN  NOTES. 
See  Joint-Stook  Compant. 

LOCAL  ACT. 
See  Act  of  Pablzamsnt. 

LORD  OF  MANOR. 
Su  ESOHSAI— RsoExysB. 

LUNACY. 

1.  A  bill  to  set  aside,  on  the  ground  of 
lunacy  and  fraud,  a  conveyance  of  an  estate 
by  a  party  claiming  the  fee  simple.  The 
lunacy  was  established,  but  it  appeared 
tiiat  uie  plaintiff  was  only  entitled  to  a  Ufe 
estate  in  the  property  :—J9[ei(/,  that  the 
plaintiff  (and  nis  personal  representative 
after  his  death)  was  entitied  to  an  account 
of  the  rents  and  profits  during  the  life  of 


session  under  the  conveyance.  Price  v. 
Berrington,  vii.  394 

2.  A  bill  was  brought  to  set  aside  a  deed 
of  1809,  on  the  ground  that  the  pUintiff, 
the  grantor,  was  of  unsound  mind.  The 
plaintiff  was  by  inquisition  found  to  have 
Deen  lunatic,  without  ludd  intenrals,  from 
1796.  The  defendants  alleged,  that,  by  a 
deed  of  1805,  the  lunatic  had  settled  the 
estate  for  himself  and  wife  for  their  lives, 
and  for  the  benefit  of  their  children  in 
remainder.  The  children  were  madepar- 
ties  to  the  suit,  and  disclaimed,  and  offered 
to  convey  any  interest  they  might  have  as 
the  Court  should  direct  i^HeU^  that  this 
disclaimer  and  submission  did  not  reinvest 
in  the  lunatic  the  interest  which  he  would 
havehad  if  the  deed  of  1805  had  not  existed, 
or  entitle  him  to  the  relief  which  he  might 
have  had  if  the  deed  of  1805  had  not  been 
made ;  but,  in  confining  the  decree  to  the 
interest  which  had  been  reserved  to  the 
lunatic,  the  Court  declared  that  it  should 
be  without  prejudice  to  the  rights  of  the 
children.  lb. 

8.  In  a  suit  to  set  aside  an  appointment, 
on  the  ground  of  the  unsoundness  of  mind 
of  the  appointor,  who  was  the  tenant  for 
life  of  the  estate,  parties  who  would  be 
entitled  in  remainder  in  default  of  appoint- 
ment cannot,  either  by  joining  as  plaintiffs 
in  a  supplemental  suit,  or  b)r  ofiering  in 
their  answer  to  convey  their  interests  for 
the  plaintiff^s  benefit,  enable  the  plaintiff 
to  sustain  the  suit  in  respect  of  any  relief 
beyond  the  duration  of  his  own  life  estate. 

lb. 

4.  On  revivor  by  a  party,  who  was  both 
heir-at-law  and  administrator  of  a  lunatic, 
in  a  suit  to  set  aside  a  conveyance  made  by 
the  lunatic  of  his  estate,  it  was  held  that 
the  plaintiff  had  no  title  to  the  estate  as 
heir-at-law ;  but  that,  as  administrator  of 
the  lunatic,  he  was  entitled  to  an  account 
of  the  rents  and  profits  during  the  life  of 
the  lunatic.  lb. 

6.  Where  an  equitable  interest  in  an 
estate  has  been  conveyed  by  a  person  of 
unsound  mind  to  a  party  taking  without 
fraud  or  notice  of  the  unsoundness  of  mind, 
and  the  case  is  one  in  which  the  deed 
would  be  void  at  law  on  the  ground  of  the 
lunacy,  eqydty  will  relieve  against  the  con- 
veyance by  the  lunatic.  lb. 

6.  Investment  of  a  fund  belonging  to  a 
lunatic  in  an  annuity  for  his  life.  In  re 
Dodumih's  Trust.  x.  16 

LUNATIC. 

See  Guardian  and  Lftem — Statutes, 
CoKSTRUcnow  OF,  1  Will.  4,  c.  60. 
The  order  appointing  a  solicitor  to  be 
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found  so  by  commission,  may  be  made 
under  the  28th  Order  of  October,  1842.  on 
the  implication  of  the  plaintiff;  bot  it 
cannot  be  made  without  service  of  notice 
upon  the  alleged  lunatic.  Brooks  y. 
fobling^  ii.  155 

MAINTENANCE. 

See  Absolute  Intebe8t^-AijsnA3iok — 
Chaicfesty  —  Children — Lboact — 
Portion  —  Remoteness  —  Specific 
Performance — ^Wnx. 

The  testator  directed  that  all  and  ereiy 
part  of  his  property  should  be  at  the  dis- 
posal of  his  wife,  for  herself  and  her 
children.  The  widow  took  out  administra- 
tion to  the  testator's  estate,  and  executed  a 
voluntary  deed,  whereby  she  settled  the 
greater  part  of  the  fund  of  which  the 
estate  consisted,  upon  trust  for  herself  for 
life,  with  remainder  to  her  children: — 
Held^  that,  tmder  the  will,  the  children 
took  an  interest  in  possession  of  the  pro- 
perty of  the  testator  at  his  decease,  and 
that  the  settlement  was  not  binding  imon 
them,  and  consequently  was  not  bmoing 
u^n  the  widow.  And  the  mother  main- 
taining and  educating  the  children  in  a 
proper  manner,  the  whole  of  the  income 
of  the  residuary  estate  was  ordered  to  be 
paid  to  her  dunng  the  infancy  of  the  chil- 
dren, or  until  further  order,  with  liberty 
to  her  and  her  children  to  apply.  CrocheU 
V.  Crockett^  i.  451 

MALE  LINE. 

1.  A  bequest  of  the  interest  of  a  sum  in 
consols  to  such  of  the  two  brothers  and  six 
sisters  of  the  testator  as  should  be  living 
on  the  day  each  dividend  became  due; 
and,  afler  the  death  of  the  last  sur- 
vivor of  the  brothers  and  sisters,  to 
such  of  their  children,  the  nephews  and 
nieces  of  the  testator,  as  should  be 
living  when  the  dividends  became  due; 
and  a  direction  that  the  reaiduazy 
estate  should  accumulate  for  twen^-one 
years  after  the  testator's  death,  and  then 
the  whole  to  the  testator's  then  nearest  of 
kin  in  the  male  line  in  preference  to  the 
female  line,  upon  condition  that  the  inhe- 
ritor should  assume  the  testator's  surname 
if  not  of  that  name,  and  bear  his  arms 
with  due  differences;  and  in  default 
thereof,  to  the  next  in  lawful  successioD, 
and  successively  to  the  heir  or  successor 
who  should  comply  with  those  conditions. 
The  testator  died  a  bachelor  i—Heid,  that 
the  words,  the  "  then  nearest  of  kin  in  the 
male  line  in  preference  to  the  female  line,'' 
should  not  be  read  as  meaning  the  nearest 
of  kin  being  a  male  or  males  ezclusiTe  of 


MALE  LINE. 


MABSHALLING. 


females,  unless  a  distinct  intention  of  ez- 
dndiiur  females  were  otherwise  found  m 
the  wm  I*  and  that  no  such  intention  in  this 
ease  appeared,  hut,  on  the  contrary,  the 
me  of  words  not  indicative  of  sex,  and  the 
provision  for  taking  the  surname  of  the 
testator,  rather  indicated  the  absence  of  any 
sudi  intention.  Bays  v.  Bradley^  z.  389 
2.  That  the  words  *^  in  the  male  line  in 
preference  to  the  female,**  should  not  he 
read  as  in  a  parenthesis,  so  as  to  give 
merely  a  preference  to  the  male  line,  but 
must  he  understood  as  confining  the  tpH  to 
the  male  line  and  excluding  the  female 
line.  lb. 

5.  That  it  was  not  necessary  that  the 
person  to  take  the  residuary  estate  under 
the  bequest  should  derive  his  title  continu- 
oushr  tnrough  a  line  of  males,  passing  by 
lU females;  and  that  the  expression,  **in 
ike  male  Ime,'*  was  not  equivalent  to  the 
ezpresnon  *'  in  a  line  of  nudes.**  lb. 

4.  That  the  time  of  ascertaining  the 
coarse  of  deacent  designated  by  the  words 
of  the  bequest  was  at  the  death  of  the  tes- 
tator ;  and  that  the  bequest  did  not  contem- 
plate a  descent  from  the  brothers  of  the 
testator  in  preference  to  a  descent  from  his 
usters ;  but  that  it  contemplated  a  descent 
from  his  father,  and  not  a  descent  fr^m  his 
mother;  and  that  the  limitation  to  the 
nearest  of  kin  in  the  male  line  in  pre- 
ference to  the  female  line  should  be  con- 
strued as  a  gift  to  the  nearest  of  kin  ex 
pirte  jpatem&.  lb. 

6.  That  a  sbter  of  the  testator,  who 
alone  of  hia  sisters  and  brothers  survived 
the  twenty-one  years,  was  the  nearest  of 
kin  within  the  description,  and  entitled 
to  the  residuary  estate ;  and  this,  notwith- 
standii^  the  same  sister  was  also  entitled 
to  the  mterest  of  the  sum  of  consols  set 
apart  for  the  brothers,  sisters,  nephews, 
and  nieces.  lb. 

MANAGING  DIRECTOR. 
See  JoiMTSitxjK  Compant. 

MANAGING  OWNER. 
See  Tlbaduxq — Ship. 

MANDAMUS. 
See  JuBiBDicnoN. 

MANOR. 

See  COFTHOLD. 

MARITAL  RIGHT. 
See  Frajjb — ^Husband  and  Wife. 
The  equity  of  the  Jiusbfuid  to  iet  Midea 
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settlement  of  the  property  of  his  wife, 
executed  by  her  durmg  the  treaty  of  mar- 
riaee,  without  his  knowledge,  is  prednded 
by  nis  conduct  towards  her,  whereby  she 
is  deprived  of  the  power  of  retiring  from 
the  marriage,  or,  tnerefore,  of  stipulating 
for  a  settlement.     Taylor  v.  Pugh^     i.  608 

MARRIAGE. 

See  Consent. 


MARRIAGE  ACT. 

See  DlBGOTBBT. 

MARRIAGE,  RESTRAINT  OF. 

See  Condition. 

MARRIAGE  SETTLEMENT. 
See  Debtob  and  Cbeditob—- Infant. 

MARRIED  WOMAN. 
iSee  Next  Fbdend. 

MARSHALLING. 
See  Debtob  and  Cbedttob. 

1.  The  testator,  by  his  will,  bequeathed 
an  annuity  to  his  wife  for  her  me,  and 
made  it  a  primary  charge,  in  preference  to 
all  other  legacies,  on  a  leasehold  estate, 
which  was  (together  with  certain  policies  of 
insurance  on  the  life  of  the  testator)  sub* 
ject  to  two  mortffages ;  and  he  durected  Uiat, 
if  the  rents  and  profits  of  such  leasehold 
estate  should  be  insufficient  to  pay  the 
wife's  annuity,  then  the  same  should  be 
paid  out  of  his  [other!  personal  estate. 
The  mortffaff es  were  paid  off  by  the  execu- 
tors out  of  the  produce  of  the  policies  and 
the  ^eral  personal  estate: — Held^  that 
the  wife*s  annuity,  so  far  as  it  fell  upon  Uie 
personal  estate  other  than  the  leasehold 
estate  specifically  charged,  was  not  entitled 
to  priority  over  the  otner  l^;acies.  John- 
eon  V.  CAiW,  iv.  87 

2.  That  the  mortgage  debts,  to  which 
the  leasehold  estate  specifically  chaiged 
with  the  annuity  was  subject,  should  be 
apportioned  rateably  upon  the  leasehold 
estate  and  the  ]^licies  of  insurance,  ac- 
cording to  their  respective  value  and 
amount ;  and  that  the  legatees  (other  than 
the  wife^  were  entitled  to  have  the  assets 
marshalled,  and  to  stand  in  the  place  of  the 
mortgagees  of  the  leasehold  estate,  to  the 
extent  of  that  nart  of  the  mortgage  debts 
which  should  be  apportioned  thereupon. 

lb. 

3.  Tbfi  rule,— where    there    are   two 


dasses  of  legatees,  the  one  having  a  charge 
upon  real  estate,  Uie  other  haying  no  such 
charge,  and  the  personalty  is  not  sufficient 
to  satisfy  hoth, — that  the  legatees  whose 
Wacies  are  so  charged  shaU  be  paid  oat 
ofthe  land,  in  order  to  leave  the  personal 
estate  to  tnose  who  hare  no  other  fbnd, 
applies  equally  to  the  case  where  one  of 
the  legacies  only  is  charged  upon  real 
estate.    Scales  y.  Collins^  ix.  656 

4.  The  Court  does  not  construe  a  charge 
upon  real  estate  of  one  only  of  seyeral 
legacies  if  the  personal  estate  should  not 
be  sufficient,  as  intended  for  the  exclusive 
benefit  of  that  legatee,  but  construes  the 
intention  of  the  testator  to  be,  that  all  his 
legadea  shall  be  paid ;  and  therefiire  that 
the  char^  is  to  take  efiect  if  the  personal 
estate  be  msufficient  for  the  payment  of  all 
the  l^acies.  lb. 

5.  One  party  having  a  charge  on  firee- 
hold  md  copyhold  estate,  and  another  party 
on  the  freehold  estate  only,  it  was  held  that 
the  latter  was  entitled  to  require  that  the 
former  should  be  satisfied  out  ofthe  copy- 
hold estate,  so  far  as  it  would  extend. 
Tidd  V.  Lister^  BassU  v.  Lister^         x.  157 


MASTEB. 

See  Commission — Conduct  of  Sale — 
Flea  —  Trustee  and  Cestui  que 
Trust. 

MASTER'S  REPORT. 

iSSMEzcEFnoNS — OBJEcnoNs  TO  Report. 

Construction  of  the  48th  Order  of  the 
26ih  August,  1841,  on  the  framing  of  the 
Masters'  reports.    Meux  v.  Bell^         i.  78 

MASTER    OF    A    CATHEDRAL 
GRAMMAR  SCHOOL. 

See  Jurisdiction. 

MASTER  OF  SHIP. 
See  Smp. 

MEETING-HOUSE. 

Su  Statutes,  Construction  of,  7^8 
VicL  c  45. 

MEMORANDA,  >-iu,  :^00,  330. 
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^lEMORIAL. 
SeeAmxwTY, 


MERGER. 

Where  the  tenant  in  fee  or  in  tail  at  an 
estate  becomes  entitled  to  a  charge  upon 
the  same  estate,  the  general  rule  is,  that 
the  charge  merges,  unless  it  be  kept  alive 
by  the  party  entitled  to  it ;  and  where  the 
merger  of  the  charge  would  have  let  in 
other  charges  in  priority,  thereby  rendering 
it  the  interest  or  the  owner  ofthe  estate  to 
keep  alive  his  charge,  the  Court  presumed 
that  such  was  his  intention,  notwithstanding 
the  absence  of  any  other  indication  of  such 
intention.     Grice  v.  Shaw^  x.  76 


MIDDLESEX  REGISTER. 

See  Statutes,  CoNSTRucnoN  of,  7  Anne^ 
c.  20. 

MINES. 
See  Injunction— iNSFEcnoN— Title. 

1.  In  a  contract  for  sale  ofthe  minenls 
under  a  given  quantity  of  surface,  at  a  cer- 
tain price,  payable  by  instalments,  the 
times  of  payment  to  be  accelerated  if  more 
than  a  certain  quantity  of  minerals  should 
be  ffotten  from  time  to  time,  the  vendor 
imnliedly  reserves  the  power  of  entering 
and  inspecting  the  mines,  to  ascertain  the 
quantity  of  minerals  from  time  to  time 
gotten  therefrom ;  and  the  vendor  is  enti- 
tled to  specific  performance  of  the  contract, 
with  a  covenant  reserving  such  power  in 
the  conveyance.    Blaked^T,  Wnkkbmy 

L176 

2.  Devise  (before  the  Statute  of  Wills, 
7  IFtC.  4  j- l>ic<.c  26)  <rf  certain  lands  to 
certain  persons,  and  of  pits  and  veins  of 
clay  unoer  the  same  lands  to  other  per- 
sons,— ^the  latter  devise  passed  only  die 
pits  and  veins  of  day  open  at  the  date  of 
the  will — sembU.     Brown  v.  Whilewav. 

viu.50 

8.  Whether,  since  the  statute,  such  a 

devise  would  pass  pits  or  veins  open  at  the 

death  ofthe  testator — quare,  lb. 


MINING  PARTNERSHIP. 
See  Joint  Stook  Compant. 

MINING  SHARES. 
SeeDEMXJBBSR. 

MINUTES, 
See  Fimnaj:o&— EEGUFimABL. 

MISDESCRIPTION. 
See  FhAomFF^Vmsixm  Asm  PeacfiisBL 


MISJOINDER. 


MISTAKE  OF  PRACTICE  AT  LAW. 


MISJOINDER. 

See  Joint-Stock   Company  —  Tbustss 
AND  Cestui  que  Tbust. 

1.  Where  several  plaintiffs  beneficially 
interested  in  a  trust  fund  sue  the  trustees 
in  respect  of  a  breach  of  trust,  and  one  of 
such  plaintiffs  has,  in  addition  to  his  cha- 
racter as  a  cestui  ^ue  trust,  become  the 
personal  representative  of  a  deceased  trus- 
tee, who  was  primarily,  or  with  the  other 
trustees  jointly,  liable,  the  suit  is  impro- 
perly framed,  and  cannot  be  sustained, 
notwithstanding  it  be  averred  by  the  bill 
that  the  plaintiff  has  received  no  assets  of 
the  estate  of  the  deceased  trustee,  and  that 
the  trustee  died  insolvent.  GriffUh  v. 
VanheyUiuysen,  iz.  85 

2.  Whether,  if  the  plaintiff,  who,  in  such 
a  case,  had  become  the  representative  of 
the  accounting  P^rty,  were  the  sole  plain- 
tiff in  the  suit,  the  objection  to  the  suit 
could  be  maintained — qucere,  lb. 

MISREPRESENTATION. 

See  Bbokeb— Evidence. 
A.  having  accepted  bills  for  the  accom- 
modation of  B.,  who  was  unable  to  take 
them  up,  entered  into  an  agreement  to 
provide  for  payment  of  half  ot  the  amount 
of  the  outstanding  bills,  as  they  became 
due— a  third  person,  party  to  the  agree- 
ment, charging  certain  property  to  the  ex- 
tent of  jei,500,  for  the  benefit  of  A.,  by 
way  of  security,  which  property  such  third 
person  aUeged  to  be  his  own,  and  a  secn- 
nty  amply  sufficient  in  value  above  incum- 
brances. More  than  half  of  the  amount 
of  the  bills  was  afterwards  paid  bv  A.,  but 
the  property  of  the  third  part;)r  charged  as 
a  secuntyproved  to  be  heavily  incumbered, 
and  insufficient : — Held^  in  a  suit  bv  A. 
against  the  executors  and  devisees  of  the 
third  party,  that,  the  misrepresentation  as 
to  the  surplus  value  beins  proved,  A.  was  en- 
titled to  have  so  much  of  the  sum  of  £1,500 
f&d  interest  as  the  specific  property  was 
insufficient  to  pay,  raised  and  paid  out  of 
the  general  estate  of  the  testator.  Jtigram 
V.  Thorpe,  vu.  67 

MISTAKE. 

See  Charok — Equitablb  Jxtbisdiction — 
Evidence  —  Ignorance  —  IifraovE- 
icXNTS — Rectiftino  Deed  —  Vendor 
AND  Purchaser. 

1.  A  mistake  of  the  law  or  practice  of 
the  Court  is  not,  per  se,  a  ground  for  aUow- 
Jg  a  party  to  go  into  further  evidence  on 
nets  at  issue  at  the  hearing  of  the  cause 
•-eemble.     WoodgaU  v.  Field,  ii.  211 

1  That  the  Coort  would  not  Inquire  into 
527 


the  fact  of  whether  a  testator  was  mistaken  or 
not,  with  reference  to  his  daughter's  health 
or  capacit;^,  assigned  by  his  will  as  a  reason 
for  imposing  a  condition  in  restraint  of 
marriage.    Morley  v.  Rennoldson,      ii.  670 

3.  A  testator  devised  his  freehold  estate 
to  his  widow,  charged  with  a  legacy  to 
another,  and  also  b^ueathed  to  his  widow 
his  personal  estate.  The  widow,  by  her 
will,  gave  a  leasehold  estate,  part  of  the 
same  property  (erroneously  describing  it  as 
freehold),  to  A.,  subject,  in  conjunction 
with  the  fireehold  premises,  to  thei  legacy ; 
and  she  devised  the  freehold  premises  to 
B.,  subject,  with  the  premises  devised  to 
A.,  to  the  payment  of  the  same  legacy : — 
Held,  that  the  fact  of  the  testatrix  having 
^ven  the  estates  to  A.  and  B.  respectively, 
m  the  mistaken  supposition  that  both  es- 
tates were,  under  tne  will  of  the  original 
testator,  subject  to  the  legacy,  but  wnicfi 
he  had  charged  on  the  fr^old  only,  was 
no  ground  for  exonerating  the  estate  be- 
queathed to  A.,  for  there  was  no  reason  to 
presume  that  the  testatrix  would  have 
apportioned  her  bounty  differently  if  the 
mistake  had  not  occurred.  Westcott  v. 
CuUiford,  iii.  266 

4.  The  wife,  being  entitled  in  equity  to 
real  estate  under  a  contract  for  sale  entered 
into  before  her  marriage,  the  husband, 
after  their  marriage,  completed  the  pur- 
chase and  took  the  conveyance  to  himself; 
afterwards,  acting  upon  the  supposition 
that  the  estate  was  his  own,  the  nusband 
laid  out  money  in  improvements  upon  it, 
and  ultimately,  in  the  lifetime  of  the  wife, 
under  the  same  mistake,  sold  the  estate, 
and  the  purchasers  took  a  conveyance  from 
him.  The  husband  survived  the  wife. 
After  the  death  of  the  husband,  the  heir- 
at-law  of  the  wife  recovered  the  estate  from 
the  purchasers  by  a  suit  in  equity : — Held^ 
that  the  husband,  and  the  purchasers  from 
him,  were  entitled  in  that  suit  to  a  lien  on 
the  estate  in  respect  of  the  purchase-money 
paid  by  the  husband ;  and  semble,  also,  in 
respect  of  the  monies  expended  on  lasting 
improvements.  Nessom  v.  Clarkson,  iv.  97 

6.  That  the  husband,  and  the  purchasers 
from  him,  ought,  if  they  accepted  the  re- 
lief oflTered  to  them  by  way  of  lien  on  the 
estate,  to  be  treated  as  mortgagees  in  pos- 
session, and  in  that  character  to  account 
for  the  rents  and  profits  received  by  the 
husband  and  the  purchasers,  as  wdl 
during  the  life  of  the  wife  as  after  her 
death.  lb. 

MISTAKE  OF  PRACTICE  AT  LAW. 

The  Court  refrtsed  an  iigunction  to  re- 
strain plamtifTs  in  an  action  at  law  from 
taking  out  of  court  money  which  the  de- 
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fimdants  at  law  had  oaid  into  court  in  the 
action,  in  ignorance  tnat,  upon  such  pay- 
ment, the  plaintiiTs  at  law  were  entitled  to 
ttay  their  action,  and  take  the  sum  so  paid. 
Such  ignorance  or  inadvertence  does  not 
amount  to  that  kind  of  mistake  against  the 
consequences  of  which  equity  will  inter- 
pose to  relieve— 4em(&.  Ureal  Western 
milway  Qmpawy  v.  Cripps^  v.  91 

MODUS. 
SeeTriHss. 

MONEY. 
See  Trustee  akd  Gebtvi  qxtb  Tbubt. 

MORTGAGE. 

5S0tf  ADMnnsTRATxoN — Colonial  Law^ 
Ck>innBiisiON  —  Costs  —  Creditors* 
Surr  —  Escheat— Fines  on  Renewal 

— FORECLOSXTRE — ^INJUNCTION — JURIS- 

DicnoN  —  Notice  —  Receiver — Te- 
nant voR  Lepe  and  Reuainderman 
—  Trustee  and  Cestui  que  Trust 
— ^Voluntary  Assignment. 

1.  Assignment  of  a  policv  of  insurance 
upon  trust,  as  a  collateral  security,  ac- 
companying a  mortgage  of  real  estate :— - 
HeU^  under  the  circumstances,  not  to  en- 
title the  mortgagee  to  a  decree  for  the  asle 
of  the  policy.    Dyson  v.  Morris,        i.  413 

2.  Cfonveyance  of  real  estate  upon  trust 
to  secure  the  payment  of  advances  made 
upon  the  security  thereof,  with  a  power  of 
•ale,  held  not  to  entitle  the  mortgagee  to 
a  decree  for  foreclosure.  Sampson  v.  Pat- 
fMoa,  i.  533 

8.  Bill  by  the  owner  of  an  estate  in  De- 
merara,  against  an  incumbrancer  thereon, 
to  restrain  him  from  enforcing  payment  in 
this  countnr  of  notes  which  hwi  been  given 
for  {MUt  of  the  debt,  on  the  ground  that 
the  mcumbrancer  could  not  deliver  up  the 
grosse  copy  of  the  acts  of  hypothecation, 
which  it  was  alleged  was  necessuy  to  a 
valid  discharge.  The  common  injunction 
was  obtained.  The  answer  admitted  that 
the  incumbrancer  had  no  grosse  copy  in 
his  possession,  and  that  a  second  grosse 
oopv  would  not  be  issued  by  the  Court 
without  indemnity ;  but  it  did  not  state  for 
what  purpose  or  in  whose  favour  the  in- 
demnity was  required,  or  that  grosse  copies 
had  not  been  actually  taken  out  in  respect 
of  the  charges  which  the  defendant  nad 
upon  the  estate,  or  that  any  inquiries  or 
searches  had  been  made  in  reference  to 
these  questions,  or  that  any  cancellation  or 
discharge  had  been  entered  in  Court  in 
respect  of  the  previous  payments  on  ac- 
count of  the  debt  The  pbuntiffs  and  the 
628 


defendant  had  both  acted  with  regard  to 
the  estate,  in  their  previous  dealings  con- 
cerning it,  without  requiring  the  prodac- 
tion  of  the  grosses.  The  Court  dissohed 
the  injunction,  upon  the  incumbrancer 
ipving  security  to  mdemnify  the  plaintiffs 
from  any  consequences  arising  from  the 
absence  of  the  grosses.  Bentinck  v.  WU- 
Unk,  il  1 

4.  Under  the  statutes  8  &  4  Will.  4,  c. 
27,  s.  42,  and  8  &  4  Will.  4,  c.  42,  8.  3,  a 
mortgagee  of  land,  whose  mortgage  debt 
and  interest  are  secured  also  by  a  bond  or 
covenant,  is  entitled  in  a  foreclosure  suit 
to  charge  the  mortgaged  estate  with  the 
full  arrears  of  interest  accruing  on  tiie 
mortgage  debt,  within  twenty  years  before 
the  institution  of  the  suit.  Ihi  Vmar  t. 
Lee,  u.  826 

5.  The  price  of  redeeming  the  mort- 
gaged premises  is  the  same  m  a  suit  by 
we  mortgagor  to  redeem  as  it  would  be  in 
the  like  circumstances  in  a  suit  by  the 
mortice  to  foreclose.  Ih. 

6.  If  the  debt  and  interest  are  secured 
onl^  bv  the  mortgage,  the  mortgagee  is 
entitled  to  no  more  than  six  years'  arrear 
of  interest — semhle.  IJ>- 

7.  The  mortgagee  of  a  reversionary  in- 
terest in  stock  m  the  public  frmds,  with  a 
power  of  sale,  may  bring  his  bill  for  fore- 
closure ;  and  is  entitled  to  a  decree  in  the 
common  form  for  an  account,  and,  in  de- 
fault of  pa3rment,  for  foreclosure.  Siade  v. 
Rigg,  in-85 

8.  An  equitable  mortgagee  of  lands  is 
entitled  in  equity  to  enforce  his  charge  in 
priority  to  a  creditor  of  the  mortgagor, 
who,  without  notice  of  the  equitable  mort- 
gage, has,  subsequently  thereto,  recovered 
judgment  against  the  mortgagor  and  ob- 
tained actuu  possession  of  the  lands  by 
writ  of  elegit  and  attornment  of  the  te- 
nants.    Whiiworth  v.  Gaugain,       m.  416 

MORTGAGE  OF  TOLLS,  &c 
See  Mortgagor  and  Mobtgaoke. 

MORTGAGOR  AND  MORTGAGEE. 

iSec  Adverse  Possession — ^Appendix,  toI. 
X,  p.  xl— Broker— BuiLDiKG  Societt 
—  Consignee— CosTO—  Debtor  a>t) 
Creditor— Decree — ^Escheat—  Hus- 
band and  Wife— Insolvekt  Dwtor 
— Judgment  Creditor— Lien— Par- 
ties —  Pleading  —  Policy  of  Asst:- 
RANCE — Principal  and  Agbnt— Pri- 
ority  of  Incumbrancers— Bbckivkr 
— Ship— Statutes,  Constbuctiox  of, 
13  fr  14  VicL  c.  60— Supplemental 
Bill— Usury. 
1.  A.,  seised  in  fee,  mortgsged  for  » term 
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of  j«an,  and  afterwards  devised  the  xnort- 
gaged  premises,  and  died.  The  mortgagee 
brought  his  bill  asainst  the  devisees,  some 
of  whom  were  infants,  for  foreclosure : — 
Heid^  that  the  defendants,  during  the  in- 
fancy of  the  devisees,  were  not  entitled  to  a 
decretal  order  on  motion,  under  the  stat. 
7  Geo.  2,  c.  20,  s.  2,  or  under  the  general 
jurisdiction  of  the  Court,  to  take  an  account 
of  what  was  due.    Taylor  y.  Coates^  iii.  263 

2.  The  mortgagee  or  incumbrancer,  con- 
senting to  a  sale  of  the  mortgaged  premises 
in  an  administration  suit,  does  not  thereby 
waive  his  right  to  be  paid  his  principal, 
interest,  and  costs  out  of  the  monies  pro- 
duced by  the  sale,  in  priority  to  the  costs 
of  the  plaintiffs  in  the  cause.  Hepworth  y. 
Betlop^  ilL  485 

3.  A  redemption  suit  An  incumbrancer, 
to  whom  a  sum  greater  than  the  balance 
found  due  to  him,  had  been  tendered  before 
the  bill  was  filed,  ordered  to  pay  the  costs. 
Roberts  v.  WiUianu,  iv.  129 

4.  Transfer,  by  way  of  mortgage,  of 
shares  in  a  banking  company.  The  mort- 
ga^  afterwards  paid  on  the  debt,  and  an- 
pbed  for  a  retransfer  of  the  shares,  but  tne 
directors  of  the  bank  did  not  permit  the  re« 
transfer  to  be  made.  In  the  meantime  a 
creditor  recovered  judgment  against  their 
public  officer,  and  thieatened  execution 
against  the  mortgagee,  as  one  of  the  share- 
holders :— JETeZtf,  that,  where  the  mortgage 
was  made  simply  as  an  absolute  transfer, 
subject  to  reaemption,  and  nothing  had 
passed  binding  the  mortgagor  to  take  a 
retransfer  of  the  shares,  &e  mortgagor 
was  not  liable  to  indemni^  the  mortgagee 
against  debto  incurred  after  the  transfer 
made  on  the  mortgage,  and  before  the 
mortgage  debt  was  paia  off.  Phen^  y.  Gil- 
fan,  y.  1 

5.  That,  the  mortgagor  having  elected  to 
take  a  retransfer  of  the  shares,  the  mort- 
ice became  a  trustee  of  th^  shares  for 
Die  mortmfor;  and  the  mortgagor  was 
bound  to  mdemnify  him  a^^ainst  the  whole 
expenses  or  liabilities  which  he  had  pro- 
perly incurred  by  holding  and  maintaining 
the  shares.  Ih, 

6.  That  the  mortgagor,  indemnifying 
the  mortgagee  in  respect  of  the  costs,  was 
entitied  to  take  proceedinss  in  the  name  of 
the  mortgagee,  to  comjpel  a  retransfer  of 
the  shares,  and  to  resist  the  proceedings 
against  the  shareholders  under  the  judg- 
ment lb. 

7.  The  mortgagee  has  not,  in  such  a 
case,  any  risht  at  law  against  the  mort- 
gsgor— semM;.  lb. 

8.  Whether  the  directors  of  the  com- 
ply* preventing  the  shares  firom  being  re- 
tiansferred,  are  necessary  parties  to  the 


suit,  in  order  to  give  the  plaintiff  complete 
relief— ^iMsre.  lb. 

9.  The  statute  1  &  2  Vict  c.  110,  s.  68, 
does  not  make  it  the  duty  of  a  mortgagee, 
as  against  the  provisional  assignee  of  an 
insomnt  mortgagor,  to  obtain  an  order 
firom  the  commissioners  of  the  Insolvent 
Debtors*  Court  for  a  conveyance  of  the 
equity  of  redemption ;  and  an  offer  by  the 
provisional  assignee  to  facilitate  the  pro- 
ceedings in  sucn  an  application  does  not 
entitle  him  to  his  costs  in  a  suit  subse- 
quentiy  instituted  against  him  for  fore- 
closure.    Origg  y.  Sturgis^  y.  98 

10.  Stephen  took  a  conveyance  of  an 
estate  from  William,  his  father,  and  then 
mortgaged  the  estate,  with  a  power  of 
sale  on  default  of  ]^ayment  of  tne  mort- 
gage money  and  mterest  within  three 
months  after  notice  in  writing  given  to 
Stephen,  his  hefars,  executors,  administra- 
tors, or  assigns,  or  left  at  his  or  their  usual 
or  last  known  place  of  abode.  The  con- 
veyance to  Stephen  from  William  was 
afterwards  declared  void,  as  against  the 
creditors  of  William.  Some  years  after- 
wards, the  mortgagee  caused  the  notice 
demandinff  payment  to  be  affixed  to  the 
door  of  we  nouse  which  was  the  last 
known  place  of  abode  of  Stephen ;  and  the 
mortgagee,  a  short  time  before  the  expira- 
tion 01  the  three  months,  entered  into  a 
contract  ibr  the  sale  of  tiie  property  :— 
Held^  that,  as  the  right  of  the  mortgagee 
undar  the  power  of  sale  was  paramount  to 
that  of  the  creditors  of  William,  the  notice 
to  Stephen  was  sufficient.    Major  v.  Ward^ 

y.  598 

11.  That  such  notice  was  well  served 
by  being  fixed  on  the  door  of  Stephen's 
last  known  place  of  abode.  Ih. 

12.  That  the  contract  for  sale  of  the 
proper^,  although  made  befiire  the  ex- 
piration of  the  notice,  was  not  therefore 
mvalid.  Ih 

18.  In  1816,  the  mortgagee,  under  t 
mortgage  created  some  years  before,  en- 
tered into  possession  of  the  mortgaged 
premises,  and  in  1827  he  executed  a  trans- 
fer of  his  mortgage  to  another.  The  trans- 
feree thereupon  entered  into  possession, 
and  in  1828  executed  a  tranm  of  his 
mortgage  to  a  second  transferee,  who  then 
entered  into  possession.  The  mortcmor 
was  not  a  party  to  either  transfer,  ana  had 
not,  firom  the  time  the  original  mortgagee 
entered  into  possession,  received  any 
acknowledgment  in  writinjg  of  his  equi^ 
of  redemption.  In  1888,  the  Statute  of 
LuniUtions  (8  &  4  WiU.  4,  c.  27,  s.  28) 
was  passed,  and  barred  all  suits  ibr  redemp- 
tion after  twenty  years*  possession  by  the 
mortgagee,  and  no  acknowledgment  in  the 
meantime  of  the  right  of  redemption  giycn 


to  the  mortffagor  or  his  agent,  in  writing, 
signed  by  tne  mortgagee.  In  1845,  the 
representative  of  the  mortgagor  filed  his 
bin  for  redemption  against  tne  representa- 
tives of  the  second  transferee : — Ueld^  that 
the  statute  operated  retrospectively,  by 
taking  from  tne  mortgagor  the  benefit  of 
the  acknowledgment  which  had  already 
been  made  of  the  mortgage  title  in  the 
transfers  of  1827  and  1828 ;  and  that  the 
suit  Tas  to  that  estate)  was  therefore 
barrea.    Batchelor  ▼.  Middleton,        vL  75 

14.  A.  mortgaged  three  houses  (23,  26, 
and  27)  to  B.,  and  afterwards  contracted 
to  sell  23  (one  of  the  houses)  to  C. ;  C. 
paid  the  purchase  money  to  A.  under  the 
contract,  but  without  obtaining  a  convev- 
ance,  and  with  constructive  notice  of  tne 
prior  mortgage  to  B.  C.  afterwards  paid 
off  what  was  due  to  B.  upon  his  mort- 
grage,  and,  having  taken  a  transfer  of  the 
mortgage,  filed  a  bill  against  the  devisee 
of  A.  and  several  mortgaffees  under  sub- 
sequent mortgages  made  By  A.,  which  in- 
cluded the  houses  26  and  27  and  other 
property,  and  obtained  a  decree  for  the 
specific  performance  by  the  devisee  of  A. 
of  the  contract  of  sale  as  to  the  house  23, 
and  for  the  successive  foreclosure  of  all 
the  Bubseouent  mortgagees,  and  the  devisee 
of  A.,  in  de&ult  of  their  redemption  of  the 
houses  26  and  27.    Sober  y.  Kemp^  vi.  155 

15.  A.  and  B.,  in  1838,  filed  their  bill 
for  the  administration  of  an  estate,  of  the 
residue  of  which  they  were  each  entitled 
to  one- third.  In  1840,  they  changed  their 
solicitor  in  the  cause,  and  appointed  F.  as 
such  solicitor,  who  so  continued  until  1843, 
when  they  again  changed  their  solicitor. 
F.  then  brougnt  his  action  ajg^nst  A.  (B. 
having  gone  out  of  the  jurisdiction)  for  the 
amount  of  his  bill  of  costs,  and,  m  June, 
1844,  he  recovered  and  entered  up  judg- 
ment in  such  action.  In  June,  1845,  F.  filed 
his  bill  for  foreclosure  under  the  statute 
1  &  2  Vict.  c.  110,  as  against  A.'s  third 
part  of  the  property,  the  subject  of  the 
first  suit.  In.  July,  1846,  F.  obtained  the 
common  decree  for  foreclosure  against  A., 
and  (default  being  made)  on  the  23rd  of 
March,  1847,  the  order  for  foreclosure  was 
made  absolute.  The  order  absolute  was 
then  enrolled.  A.  had  no  propNerty  except 
that  to  which  she  was  entitled  in  the  first 
suit,  but  the  value  of  the  property  to 
which  she  was  entitled  in  that  suit  was 
three  or  four  times  the  amount  of  F.*s 
judffment-debt  and  costs.  The  Master 
haa  made  his  report  in  the  first  suit,  and 
the  cause  stood  for  hearing  on  further 
directions  and  on  exceptions,  when,  on 
an  application  in  June,  1847,  the  Court 
crikrccd  ilic  time  appointed  by  tlie  Master 
for   Uie  payment  oi   the  debt  and  costs, 
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notwithstanding  the  order  abtolute,  and 
notwithstanding  its  enrolment.  Ford  y. 
WasteU,  vi.  229 

16.  The  representative  of  a  mortga^r, 
who  had  obtained  a  decree  for  redemption, 
ordered,  on  the  petition  of  the  mortgagee, 
to  produce  the  original  decree  for  the 
purpose  of  correction.     Bird  t.   Heathy 

▼1.236 

17.  The  mortgagee  of  a  fund  in  court  is 
entitled  to  the  expense  of  obtainiDf^  a 
stop-order  on  the  fund  in  a  case  in  which 
he  IS  empowered  by  the  mortgage-deed  to 
apply  to  the  Court  for  that  purpose,  but 
such  expenses  are  not  allowed  by  the 
taxins-master  under  the  common  order  to 
tax  tne  costs  of  the  mortgagee.  Waddi- 
love  V.  Taylor,  vi.  807 

18.  The  costs  of  the  petition  and  order 
under  the  statute  1  Will.  4,  c.  60,  for  the 
reconveyance  of  a  mortgaged  estate  to  the 
mortgagor,  or  his  representatives,  upon 
payment  of  the  mortgage-money,  are  to 
be  borne  by  the  mortgagor  or  his  estate, 
although  such  proceecungs  were  rendered 
necessary  by  tne  circumstance  that  the 
mortgagee  had  devised  the  legal  estate  in 
the  mortgaged  premises  to  three  trustees, 
one  of  whom  could  not  be  found.  King 
▼.  Smith,  Ti.  473 

19.  Where  a  mortgage  is  made  to  two 
for  a  sum  of  money,  of  which  each  had 
lent  a  portion,  one  of  the  mortgagees  may 
file  a  bill  of  foreclosure,  making  uie  other 
mortgagee  a  defendant,  and  the  plaintitr 
in  such  a  suit  is  entitled  to  the  usual 
decree  of  foreclosure  on  de&ult  of  p^- 
ment  of  the 'whole  mortgage  debt,  in  tne 
proportions  due  to  the  plaintiff  and  defend- 
ant respectively,  together  with  their  respec- 
tive costs.    Davenport  v.  James,      vii.  249 

20.  A  mortgagee  having  separate  mort- 
gages  created  by  the  same  mortga^r  on 
two  different  estates,  has  not  a  right  to 
foreclose  both  estates  on  non-payment  of 
the  aggregate  amount  of  the  mortgaged 
debts,n9ut  can  only  foreclose  each  estate 
separately  on  non-payment  of  what  is 
secured    upon    it     Holmes   v.     Twm^. 

▼ii,  867,  n. 

21.  Form  of  decree  for  fbredosnre  where 
the  mortgage  has  a  legal  mortoage  for  the 
whole  of  nis  debt  on  one  of  &e  mortga- 
eor*s  estates,  and  an  equitable  mortgage 
for  part  of  his  debt  on  another  of  tEe 
mortgagor's  estates.  /&• 

22.  £i  a  suit  by  a  puisne  mortga- 
gee to  redeem  two  prior  mortgages  of 
oistinct  portions  of  the  estate  oomprised 
in  the  plaintiff's  security,  and  to  fore- 
close the  mortpgor  on  his  default 
of  redemption,— if  the  Plaintiff  should 
redeem  neither  of  the  prior  niortf  agei,  hi- 
b  not  entitled  to  any  decree  i^ainit  the 
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mortgagor ;  but  ti&e  plaintiir  in  snch  a  suit 
(the  defendants  not  luivinff  objected  or  not 
beipg  able  to  object  that  tne  suit  ia  multi- 
farious),  may  redeem  one  of  the  prior 
mortgages,  and  obtain  a  decree  for  redemp- 
tion or  foredoaure  against  the  mortgagor 
in  respect  of  that  estate,  without  redeem- 
ioff  tne  other  mortgage,  and  as  to  snch 
otSer  mortgage  submittixig  to  the  dismissal 
of  the  bill    Pdhf  v.  Wa&en,  vii.  861 

28.  A  mortgagee  of  houses,  who  is  not 
by  express^  contract  with  the  mortgagor 
entitled  to  insure  the  premises  against  fire 
at  the  mortgagor's  expense,  nor  to  require 
the  mortgagor  so  to  insure  them,  is  not 
entitled  to  add  to  his  mortgage  debt,  and 
ehme  upon  tiie  property,  the  premiums 
which  he  mi^  pay  for  such  an  msurance 
eftcted  by  him  without  the  privity  of  the 
mortgagor.    Dohsan  v.  Land,         viii.  216 

24.  Distinction  between  the  cases  of 
inortgagees  and  trustees  in  the  ordinary 
•ense.    S.  C,  yiii  220 

25.  The  principle  upon  which  the  Court 
restrams  persons  fiUmg  a  fiduciary  cha- 
ncter  from  having  any  dealings  fi>r  their 
own  ben^t,  does  not  necessarily  apply  to 
the  case  of  mortgagor  and  morteagee. 

26.  A  mortgagee  of  a  reversionary  in- 
terest b  stock  filing  a  bill  to  realise  his 
■jcnrity,  is  entitled  to  a  decree  forfore- 
dosnre  in  default  of  payment,  that  being 
the  ordinary  method  whereby  the  Court 
deludes  the  right  of  redemption;  and 
uthough  he  may,  in  some  cases,  be  en- 
titled to  a  decree  for  sale,  there  is  no  rule 
^  practice  of  the  Court  which  compels 
^  to  submit  to  such  a  decree.  Wayne  v. 
Banham,  ix.  62 

27.  At  the  hearing  of  a  claim  for  fore- 
wmae,  option  will  be  given  to  the  plaintiff 
to  take  either  the  common  order  for  fore- 
dosure,  or  an  inquiry  as  to  other  incum- 
hrances,  suspending  the  order  for  foreclo- 
*Dre  mitil  after  the  report  IMinmm  y. 
^n»«r,  ix.  129 

^'  A  legal  mortgagee  is  not  to  be  post- 
P<>n^  to  a  prior  equitable  one.  upon  the 
^Qd  of  his  not  having  got  in  the  title 
^^^i  unless  there  be  mud,  or  gross  or 
p"^  n^ligenee  on  his  part;  and  the 
^^OQTt  will  not  impute  fraud  or  groas  or 
^f^  nevligenoe  to  the  legal  m<nrtffagee, 
"he has  bouA fide  inquired  for  the  d^ds, 
^  ft  reasonable  excuse  baa  been  given 
^r  not  delivering  them  to  him ;  but  the 
^'^^  will  impute  fraud  or  gross  or  wilful 
^hgence  to  the  mortgagee,  if  he  omits 
~i  inquiry  aa  to  the  deeds.  HewiU  v. 
^-^^ojBwore,  ix.  449 

29.  Where  a  mortgagor  ia  himself  a 
"H^tor,  and  prepares  the  mortgage  deed, 
wa  mortgagee  employing  no  other  solicitor, 
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the  mortgagor  muit  be  considered  to  be 
the  agent  or  aolidtor  of  the  mortgagee 
in  the  transaction,  althouj^h  the  mortgagor, 
acting  as  such  solicitor,  is  not  paid  Ey  the 
mortgagee ;  for  the  nature  of  the  transac- 
tion is,  that  all  expenses  are  borne  by  the 
mortgagor.  lb, 

80.  It  does  not  necessarily  follow  in 
such  a  case,  because  the  mortgagor  is  the 
solicitor  of  the  mortgagee,  tha^  tnerefore, 
the  mortgagee  has  constructive  notice  of 
fiu^ts  connected  with  the  title  which  are 
known  to  the  mortgagor.  lb. 

81.  Decree  for  for^osure  against  divers 
sub-mortgagees  and  parties  having  deriva- 
tive interests  under  the  mortgagor  subse- 
quent to  the  plaintiff,  without  any  inquiry 
as  to  their  respective  priorities.  Long  v. 
StorUj  .  ix.561 

82.  Mortgagee  purchasing  an  equity  of 
redemption,  preserves  his  mortgage  un- 
merged  by  talong  a  conveyance  to  a  trustee, 
with  a  declaration  of  his  intention  to  that 
effect.    Bailev  v.  Richardson^  ix.  786 

88.  No  right  in  land  situated  in  the 
colony  of  British  Guiana  is  acquired  ex- 
cept by  a  transport  or  conveyance  in  Court 
in  the  form  of  a  judicial  act :  and,  there- 
fore, an  assiffument  executed  in  this  eoun* 
try  of  the  oenefit  of  a  contract  for  the 
purchase  of  land  in  the  colony,  as  a  seca«* 
litj  fbr  moniei  lent  to  the  purchaser,  to 
enable  him  to  complete  the  purchase,  con- 
fers no  right,  estate,  interest,  lien,  or  diarge 
upon  sudi  land ;  and  such  land,  whether 
it  be  or  be  not  actually  conveyed  to  the 
purdiaser  in  the  form  required  by  the  law 
of  the  colony,  by  the  payment  of  the  pur- 
chase-money becomes  subject  to  the  elaime 
of  the  creditors  of  the  purchaser  generally, 
without  the  necessity  of  such  crraitor  first 
proceeding  to  judgment  and  execution  { 
and  a  transport  or  conveyance  cannot, 
without  notice,  be  made  to  a^y  pvty  other 
than  the  purehaaer,  thereby  affording  an 
opportuni^  for  the  general  creditors  of 
the  purchaser  to  interpiMe.  WaUrh4nue  v. 
Stansfield,  z.  254 

84.  On  a  bill  by  a  mortgagor,  whose 
estate  had  been  discharged  from  the  mort- 
gage, and  who  had  taken  a  re-conyeyance| 
affainst  the  mortgagee,  for  the  delivery  up 
of  the  title  deeda,  or  for  an  indemnitor,  it 
was  found  that  the  deeds  wero  lost  bv  Uie 
mortgagee  or  his  agent.  The  Court  tnere« 
upon  refusing  to  take  into  consideration 
the  speculative  damages  whidi  the  title 
or  marketable  value  of  the  estate  might 
sustain  upon  any  future  dealing  with  iU 
from  the  absence  of  the  deeds,  yet  held, 
that  the  mortgagor  was,  upon  the  autho- 
rities, entitled  to  relief  in  respect  of 
the  additional  expense  of  producing  evi- 
dence of  his  titie,  and  directed  a  reference 


(as  in  Hornby  t.  Matcham,  16  l^m.  827), 
to  aieertain  what  ought  to  be  allowed  to 
him  as  a  sufficient  compensation  for  the 
damage  done  to  the  estate  by  the  loss  of 
the  deeds.    Broum  v.  Sewell^  xi.  49 

85.  Where  several  mortgases  were  made 
under  the  authority  of  an  Act  of  Parlia- 
ment, of  a  canal  nayigation  and  under- 
taking, and  the  works,  lands,  heredita- 
ments, and  capital  subscription,  calls,  debts, 
sums  of  money,  property,  estate  and 
affects,  belonging,  due,  or  owin^,  or  there- 
after to  belong,  or  be  due,  or  owmg  thereto, 
and  all  tolb,  rates,  and  duties  arising  by 
virtue  of  the  Acts  under  which  the  com- 
pany was  formed— the  mortgagees  being 
equally  entitled,  one  with  tne  other,  to 
their  proportions  of  the  tolls  and  premises 
— the  Court,  at  the  suit  of  one  of  the 
mortgagees,  whose  interest  had  been  a  long 
time  unpaid,  appointed  a  receiver  of  the 
tolls,  rates,  and  duties,  and  of  the  estate 
of  the  company.  Fripp  v.  The  Chard 
Railway  Company;  Fripp  v.  The  Bridge- 
water  and  Taunton  Canal  and  Stolford  RaU- 
way  and  Harbour  Company^  zi.  241 

86.  A  receiver  of  the  rates,  tolls,  duties, 
and  other  property  of  the  compsny,  ap- 
pointed bv  the  Court  at  the  suit  of  a  mort- 
gagee, wnoee  interest  was  long  in  arrear, 
notwithstanding  the  Act  of  incorporation 
^ve  the  mort^gee  in  such  a  case  the  spe- 
cific remedy  of  applying  to  and  obtainmg 
the  appointment  oy  two  justices  of  the 
peace  of  a  receiver  of  such  rates,  tolls,  and 
duties,  until  the  interest  in  arrear,  and  the 
costs  and  charges,  should  be  satisfied,  ac- 
eomnanied  by  a  provision  that  the  Act 
•homd  be  without  pr^udice  to  any  reme- 
dies which  such  mortgagee  might  have 
either  in  law  or  equity.  lb. 

87.  It  is  no  objection  to  the  appointment 
of  t  receiver  over  the  property  of  a  com- 
panv,  whose  business  is  in  the  nature  of  a 
trade,  that  the  application  is  made  by  one 
of  several  mortffaj^es,  who,  according  to 
the  terms  of  ueir  mortgages,  have  the 
leg[al  estate  in  the  property ;  nor  is  it  any 
olgection  that  the  company  has  duties  to 
perform,  the  n^lect  of  which  might  sub- 
ject them  to  indictment ;  for  the  order  of 
the  Court  always  gives  the  parties  liberty 
to  apply,  whereby  any  sucn  consequence 
may  DC  averted.  lb, 

88.  A  receiver  appointed  at  the  suit  of 
t  mortgagee  havinjg^  a  charge  of  £10,000, 
forming  about  a  nmth  of  the  entire  mort- 
gage £bt  of  the  company,  although  ihe 
other  dght-ninths  of  mortgagees  md  not 
eooenr  in  the  application.  lb. 
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MOBTMAIN. 

See  CKAIUTABLRTRUffr  ObUsE— DiVISE— 

Evidence — I^atutes,  CoKsraucnoH 
OF,  9  Geo.  2,  c  86 ;  7  &  8  Viet.  c.  45. 

1.  Upon  an  information  for  the  ^^t- 
ment  of  new  trustees  of  a  Diasenten' 
meeting-house,  on  the  ground  that  the 
parties  m  possession  had  ezduded  penons 
who,  accordmg  to  the  trust,  were  entitled 
to  the  use  of  the  premises,  imd  hsd  sdmit- 
ted  others  to  the  use  of  the  same  who  were 
not  entitled  thereto :  the  Court  made  a  de- 
cree for  the  appointment  of  new  trusteei, 
notwithstanding  the  deed  declaring  the 
trust  was  not  enrolled  aoeordutf  to  the 
provisions  of  the  Mortmain  Act  (9  Geo.  2, 
e.  86),  and  notwithstanding  the  defaidaati 
who  nad  (pormissivdy)  theposseasion  lod 
use  of  the  premises  objected,  at  the  hear- 
ing, that  the  deed  was  void  under  the  sti- 
tute,  the  defendant  who  had  the  legal 
estate  admitting  the  trust,  and  auhmitting 
to  act  as  the  Court  should  direct  AUor- 
ney-GeneralY,  TTarrf,  tL477 

2.  The  Court  will  make  a  decree  for  the 
appointment  of  new  trustees  of  lands  for  a 
charitable  use,  although  the  deed  orieinally 
dedaiinf^  the  use  be  not  enrolled  unaer  the 
Mortmam  Act,  if  the  trustees  in  whom  the 
legal  estate  is  vested  admit  the  tnut,  and 
do  not  object  that  the  deed  is  Toid  under 
ihe  statute,  but  submit  to  act  under  the  di- 
rection of  the  Court.  .    ^^' 

8.  A  beauest  of  a  legacy,  to  be  applied  to- 
wards establishing  a  Mhool  at  A,  proTid^ 
a  further  sum  coiud  be  raised  in  aid  therec^ 
if  necessary :— fleW,  to  import  sn  intended 
outlay  of  the  sum  in  building  a  aehod- 
house  at  the  place  referred  to ;  and,  thoe- 
fore,  to  be  a  void  bequest  within  the  Sta- 
tute of  Mortmain.  Attoney-GeMral  r. 
HuU,  ix.  W7 

MOTION. 
See  Accouirrs — Aottdavxt— AmDAYn 
OF  Service— Amendment^— AfpkswXi 
vol.  X,  p.  xxiv — AwAKD— Costs— DB" 
CRBB — iJTWifTftRAT.  OF  Bni/— 'IziJ^^ 
hon— -mortaaqor  and  momoaox*- 
Ordbr— Payment  into  Court— B*" 
CEiYSR — Service  —  Statutes,  Cos- 
BTBUcnoN  OF,  3  j-  4  Win  4,  c.  27- 
Trust — Vendor  and  Purchaser— 

WiTNEBS. 

1.  A  motion  to  make  an  award  tn  order 
of  Court  is  not  a  motion  of  course,  bot  n 
a  special  motion  to  be  made  upon  no^ 
Wmmon  V.  Paae,  \  ^ 

2.  Order  made  upon  motion,  t^  * 
time  for  the  performance  of  an  set,  whicn 
a  decree  made  upon  a  bill  taken  P^^' 
fesso  had  ordered  to  be  done«  V^^^'St 
X.  Needhatn,  ^  ^ 
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3.  An  ofder  to  dismiBs,  for  want  of 
pFosecotion,  obtuned  upon  notice  of  mo- 
tion, intituled  in  the  name  of  the  plaintiff 
aod  three  defendants  (where  one  of  the 
defendants  had  been  struck  out  b^  amend- 
ment), discharged,  with  costs,  as  irregular. 
Hoftlati  T.  CaieU,  n.  186 

4.  An  order  to  file  a  replication  within  a 
certain  time,  or  in  de&ult  to  dismiss  the 
IhII,  obtained  upon  notice  of  motion  on 
behalf  of  several  defendants,  after  the 
death  of  one  of  such  defendants,  discharged 
with  costs  aa  irregular.    Evans  v.  GwiUim^ 

iv.  636 

5.  A  motion  which  has  been  opened 
camiot  be  afterwards  treated  by  the  party 
moving  as  an  abandoned  motion;  but  the 
parties  opposing  are  entitled  to  costs  as  on 
a  motion  refused.     Dugdale  t.  Johngany 

V.  92 

6.  Where  a  motion  for  the  diseharffe  of 
a  prisoner  is  made  before  the  Yice-Cnan- 
oeilor  in  a  Bolls^  cause,  or  in  a  cause  at- 
tached to  another  branch  of  the  Court,  the 
Vice-chancellor  cannot  (unless  specially 
antiiorised)  make  an  order  on  sucn  appli- 
cation, although  the  prisoner  be  brought 
before  him  by  habeas  corpus  —  semle. 
NewUm  V.  Askew^  vi.  821 

7.  Where  the  question  of  equitable  as- 
sistance depends  on  the  legal  right,  and  the 
legal  raht  is  d^ed  by  the  answer,  the 
plaintiffmay  move  for  leave  to  tr^  the  leg^ 
light,  without  asking  for  an  ii^unction  in 
the  meantime.    Rogers  v.  NotouLf  vi.  882 

8.  Special  leave  given  to  the  plaintiffs  to 
move  for  liberty  to  amend  their  bill,  hy 
striking  oat  the  name  of  one  such  plamtifra 
ud  making  him  a  defendant: — Held^  to 
authorise  a  motion  by  such  of  the  parties 
S8  were  to  remain,  excluding  the  plaintiff 
whose  name  was  to  be  struck  out ;  and  the 
Court  made  the  order,  without  prejudice 
to  a  motion  then  pen^ng,  for  a  receiver 
in  the  origmal   cause.     Hart  v.    Ttdk^ 

vi.  612 

MOTION  EX  PARTE. 
See  EriDEsroE. 

MOTION  FOR  DECREE. 

Su  AppEBn>ix,  vol.  ix,  pp.  zzxi,  Ixxvii ; 
,  pp.  rriv,  liv,  Iv. 


vol. 


MULTIFARIOUSNESS. 

See  Appendix,  vol.  x,  p.  Ivi.  —  Joint- 

SrocK  Company — Jurisdiction — Plea 

— 'Tbusteb  and  Cestui  que  Trust. 

A  demurrer  for  multifariousness  allowed, 

with  Kberty  to  amend  the  bill.    The  bill 

was  amended  by  the  addition  of  statements 

which  precluded  a  demurrer  for  multifari- 

VOL.  XI.  633 


ousness  to  the  amended  bill.  The  defen- 
dant answered,  and  took  the  objection  of 
multifariousness  by  his  answer.  The 
plaintiff  did  not  prove  the  additional  facts 
stated.  The  Court,  at  the  hearing,  refused 
either  to  allow  or  reserve  to  a  future  stage 
of  the  cause  the  objection  of  multifarious- 
ness as  a  defence,  the  same  not  having 
been  taken  in  limine  to  the  amended  bill; 
but  decided,  that  re^^ard  should  be  had  to 
the  objection  in  disposing  of  the  costs. 
Bensofi  v.  Hadfield^  iv.  32 

MULTIPLEPOINDING. 
See  Jurisdiction. 


MULTIPLICITY  OF  SUITS. 
See  Jurisdiction. 

MUNICIPAL  CORPORATION. 

See  Statutes,  Construction  of,  8  &  9 
Vict.  c.  18. 

MUTUALITY. 
See  Agreement. 

NE  EXEAT  REGNO. 
See  Appendix,  vol.  x,  p.  ii. 

NEGLIGENCE. 

See  Mortgagor  and  Mortgagee— No- 
tice— ^Trustee  and  Cestui  que  Trust 
— Vendor  and  Purchaser. 

1.  Negligence,  as  applied  to  cases  of 
constructive  notice,  supposes  the  disregard 
of  a  &ct  known  to  the  purchaser,  which 
indicated  the  existence  of  the  fact  the 
knowledge  of  which  the  Court  imputes  to 
him ;  and  such  negligence  may,  without  a 
fraudulent  motive,  be  so  gross  as  to  justify 
the  charge  of  constructive  notice — semble. 
West  V.  Eeid,  ii.  249 

2.  Unexplained  loss  of  property  by  trus- 
tee or  bailee  attributed^  to  neghgence. 
Brown  v.  Sewell^  xi.  58 

NEGLIGENCE      IN      PERMITTING 
MORTGAGOR   TO    RETAIN   THE 
TITLE-DEEDS. 
See  Priority  of  Incumbrancers. 

NEPHEW. 

See  Legacy. 
The  description  of  nephews  and  nieces 
includes  the  cnild  of  a  brother  or  sister  of 
the  half  blood.     Grieves  v.  Rawley^      i.  63 
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NEW  TRIAL. 


NEXT  OF  KIN. 


NEW  TRIAL. 

See  Injunction. 

NEW  TRUSTEES. 
See  Trusteb  and  Cestui  que  Trust. 

NEXT  FRIEND. 
See  Solicitor. 

1.  The  next  friend  of  a  sole  plaintiff;  an 
infant,  ought  not  to  take  proceedings  in 
the  cause  in  the  name  of  such  plaintiff", 
after  the  pLiintiff  has  attained  the  age  of 
twenty-one.  Broumy.  Weatherhead,  iv.  122 

2.  The  costs  of  the  next  fHend  of  the 
infant  to  the  time  the  infant  attained 
twenty-one  allowed,  as  between  solicitor 
and  client ;  but  no  costs  allowed  of  pro- 
ceedings subsequently  taken  without  the 
authonty  of  the  plaintiff,  although  such 
nroceedings  were  merely  consequential  on 
former  proceedings,  if  the  suit  were  to  be 
prosecuted.  lb. 

3.  It  is  not  necessary  to  name  a  next 
firiend  of  the  petitioner,  on  the  petition  of  a 
married  woman,  under  the  stat.  2  &  3 
Vict.  c.  54,  for  access  to  infants  in  the 
custody  of  the  father.  In  re  Marpery 
Chroom,  vii.  38 

4.  The  Court  refused  to  dismiss  or  refer 
to  the  Master  for  inquiry  the  bill  of  infant 
residuary  legatees,  ffled  by  a  next  friend, 
although  the  estate  might  have  been  ad- 
ministered under  a  claim,  or  the  fund  pro- 
tected by  payment  into  Court  under  the 
Trustee  Relief  Act,—the  propriety  of  any 
expenses  incurred  being  a  matter  for  con- 
sideration in  ultimately  dealing  with  the 
costs  of  the  suit.    StnaUwood  y.  Rutter, 

ix.  24 

5.  The  Court  had  regard  to  the  exercise 
of  the  discretion  of  the  father  of  the  infant 
plaintiffs  in  authorising  the  suit, — no  im- 

E roper  motiyes  appearing,  although  the 
ither  did  not  contribute  to  the  maintenance 
of  the  infants,  and  liy^  apart  fh)m  his 
wife,  by  whom  the  infants  were  supported. 

lb. 

6.  In  the  absence  of  any  fact  impeaching 
the  solyency,  conduct,  or  character  of  the 
next  friend  of  the  infant  plaintiffs  in  the 
cause,  notwithstanding  he  was  a  stranger 
to  the  family,  the  Court  refused  to  refer  it 
to  the  Master  to  inquire  whether  he  was  a 
proper  person  to  be  such  next  friend.    lb. 

NEXT  OF  KIN. 

See  Appendix,  vol.  ix,  p.  xxxii. — Costs — 
Heir- AT- Law  —  Legal  Representa- 
tive— Male  Line — Parties — Power 
—Tenancy  in  Common. 
1.  Bill  by  parties  claiming  as  next  of 
684 


kin  against  executors.  Rmort,  that  other 
persons  not  parties  were  the  sole  neit  of 
kin.  Exceptions  by  the  plaintifis  to  the 
report.  Objection,  that  tne  plaintifiB,  be- 
fore the  exceptions  were  aigued,  most 
make  parties  the  persons  found  next  of 
kin  by  the  Master,  oyermled.  Topkam  v. 
Ligktbody^  ir.  312 

2.  The  testatrix  devised  and  beaneathed 
the  rents,  issues,  and  profits  of  ner  real 
and  personal  estate  to  her  sister  for  life, 
and  upon  and  after  her  decease,  upon  trost 
to  sell  the  real  estate,  and  pay  the  money 
arising  therefrom  to  such  persons  as  the 
testatrix  should,  by  any  codicil,  direct; 
and,  if  she  should  not  beqoMth  the  same 
by  any  codicil,  then  to  pay  the  same  onto 
and  amongst  her  next  or  nn :  and,  by  her 
codicil,  the  testatrix  revoked  the  fonner 
devise  and  bequest  made  by  her  wfll,  and 
devised  and  bequeathed  all  the  add  real 
and  personal  estate  to  other  tmsteeSf  upon 
the  hke  trusts,  but  directed  that  all  'Uhe 
said  residue  "  should  be  paid  to  her  next  of 
kin  on  the  part  of  her  mother,  and  not  to 
any  of  her  next  of  kin  on  the  part  of  her 
fiither:— /re/</,  that  the  testatrix  died  in- 
testate as  to  the  residuary  personal  estate. 
Say  v.  Creed,  v.  580 

3.  That  the  next  of  kin  of  the  testotiii, 
ex  parte  matemft,  at  the  death  of  the 
tenant  for  life,  were,  under  the  codicil,  en- 
titled to  the  proceeds  of  the  real  esUte.  Ih. 

4.  A  testator,  after  bequeathing  his  resi- 
duary estate  to  trustees  upon  trust  for  his 
grandson,  the  child  of  his  deceased  daughter, 
for  his  life,  directed  them,  in  case  hi^ 
grandson  should  die  under  twenty-one 
without  issue,  then  to  pay  the  rents  and 
profits  unto  and  amongst  nis  (the  testator*^) 
^^next  of  kin,  in  such  proportions  and 
manner  as  is  provided  by  the  Statute  of 
Distributions.*^  And  in  case  the  grandson 
should  die  after  attaining  twenty-one  with- 
out leaving  issue,  or  such  issue  should  die 
under  twenty-one,  or  unmarried,  or  with- 
out issue,  then  to  distribute  the  whole  of 
the  residue  amongst  such  next  of  kin  in 
the  same  proportions  and  maimer  v—Hdd, 
that  the  gift  was  to  the  next  of  kin  of  the 
testator  at  his  death,  and  this,  notwith- 
standing his  sole  next  of  kin  at  the  time  of 
making  the  will,  and  at  the  time  of  his 
death,  was  the  grandson  of  the  testator  to 
whom  the  life  estate  was  given,  and  the 
sole  next  of  kin  of  the  grandson  at  the 
same  time  was  the  father  of  the  grandson, 
the  husband  of  the  deceased  daughter  of 
the  testator.    Bird  v.  Lvckie,        -m.  301 

5.  The  mere  circumstance  that  a  gift  to 
the  next  of  kin  of  a  testator  is  not  im- 
mediate, but  is  contingent  upon  a  future 
event,  which  might  or  might  not  happen,  w 
ifisufiicient  to  render  the  description  Apph- 


NEXT  OF  Km. 


NOTICE. 


cable  only  to  such  person  or  persons  as 
should  form  the  claisB  at  the  time  of  the 
occurrence  of  the  event.  Ih, 

NIECE. 
See  Lboact— Nephew. 

NOMINATION. 
See  Trustee  and  Cestui  que  Trust. 

NOTE  AT  FOOT  OF  THE  BILL. 
See  Answer. 

NOTICE. 

See  Agreement — Assignment — Chartt^ 
ABLE  Trust  or  Use — ^Husband  and 
Wife — Improvements — Joint  Stock 
Company — Mortgagor  and  Mort-^ 
gagee— Negligence— Order — ^Part- 
nership—  PoucY  of  Assurance  — 
pRiORirY  —  Priority  of  Charge  — 
Priority  of  Incumbrancers — ^Pro- 
duction of  Documents— Service — 
Shif—Solicitor— Solicitor  and  Cli- 
ent— Specific  Performance — Stamp 
— Statutes,  Construction  of,  7  Ann, 
c.  20 ;  8  j-  9  Via,  c.  18— Trustee  and 
CESTxn  QUE  Trust  —  Vendor  and 
Purchaser. 

1.  A  party,  before  advancing  money  on 
a  mortgage,  inquired  of  the  mortgagor  and 
his  wife,  whether  any  settlement  nad  been 
made  upon  their  marriage ;  and  was  in- 
fonned  that  a  settlement  had  been  made  of 
the  wife's  fortune  only,  and  that  it  did  not 
include  the  husbands  estate,  which  was 
proposed  as  the  security ;  and  he  afterwards 
advanced  the  mortgage  money  without 
having  seen  the  setUement  or  Known  its 
contents : — HeW^  that  the  mortgagee  was 
not,  under  the  circumstances,  arocted  with 
constructive  notiee  of  the  contents  of  the 
settlement,  or  of  the  fact  that  the  settle- 
ment compri<ied  the  husband^s  estate. 
Jones  V.  5fni£A,  i.  43 

2.  Negligence  may  be  evidence  of,  but 
it  is  not  in  law  the  same  thing  as,  mala 
fides.  76. 

3.  The  doctrine  of  constructive  notice 
anplies  in  two  cases :  first,  where  the  party 
cnarged  has  notice  that  the  property  in 
dispute  is  incumbered,  or  in  some  way 
affected,  in  which  case  he  is  deemed  to 
have  notice  of  the  facts  and  instruments, 
to  a  knowledge  whereof  he  would  have 
been  led  by  due  inquiry  after  the  fact 
which  he  actually  knew;  and,  secondly, 
where  the  conduct  of  the  party  charged 
evinces  that  he  had  a  suspicion  of  the  truth, 
and  wilfully  or  firaudulently  determined  to 
avmd  reeeiviiig  actual  notice  of  it.  Ih. 
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4.  It  is  not  necessary  to  give  notice  of 
an  equitable  incumbrance  to  more  than  one 
of  several  trustees  of  the  property,  so  long 
as  the  circumstances  of  the  case  remain 
unaltered  by  the  death  of  that  trustee  or 
his  ceasing  to  continue  such  trustee,  or 
otherwise.    Meux  v.  BeU^  i.  73 

5.  On  the  question  of  notice,  where 
there  is  actual  Knowledge,  the  Court  will 
not  distinguish  between  knowledge  acquired 
in  one  character  and  that  obtained  in 
another.  Ih. 

6.  Notice  of  an  equitable  assignment,  to 
the  trustee  or  one  of  several  trustees  of 
the  property,  is  necessary  in  order  to  per- 
fect the  assignment,  ana  to  acquire  and 
maintain  priority.  Ih, 

7.  A  sale  took  olace  under  a  decree. 
The  abstract  statea  that  the  person,  at 
whose  death  the  sale  was  to  be  made, 
proved  the  will  of  the  testator,  but  it  did 
not  state  the  pleadings  in  the  cause,  or 
whether  that  person  was  living  or  dead  : — 
Heldy  that  this  was  not  a  sufficiently  dis- 
tinct intimation  to  the  purchaser  that  the 
time  of  sale  had,  without  any  sufficient 
ground,  been  anticipated.  Blacldow  v. 
iMws^  IL  40 

8.  A  purchaser  may  be  presumed  to 
have  investigated  every  instrument  which 
directly  or  imerentially  forms  a  link  in  the 
title  to  the  property,  but  not  instruments 
which  are  neitner  directly  nor  presump- 
tivelpr  connected  with  it,  and  may  only  by 
possibility  affect  itnsemble.     West  v.  ttad^ 

ii.  249 

9.  After  the  commencement  of  a  treaty 
for  the  sale  of  an  estate  by  A.,  and  the 
purchase  of  it  by  B.,  A.  agreed  to  give  C. 
a  mortgage  on  the  estate  as  a  security  forjin 
antecedent  debt,  and  notice  of  the  agree- 
ment was  given  to  the  solicitors  of  B.  The 
treaty  for  the  sale  afterwards  ceased  to  be 
prosecuted  for  upwards  of  five  years,  dur- 
mg  part  of  whicn  time  the  suit  of  an  ad- 
verse claimant  of  the  estate  was  pending. 
A.  then  died,  and  B.  purchased  tne  estate 
at  a  lower  price  from  the  heir  and  devisee 
of  A.  B.  conveyed  the  estate  in  mortgage 
to  D.  The  same  solicitors  were  concerned 
for  B.  from  the  commencement  of  the 
treaty  with  A.  until  the  final  purchase  of 
the  estate,  and  for  D.  in  the  business  of 
the  mortgage : — Held^  under  the  circum- 
stances of  uie  case,  that  B.  and  D.  had, 
through  their  solicitors,  constructive  notice 
of  the  agreement  with  C,  and  that  the 
estate  in  their  hands  was  subject  to  the  lien 
of  C.  for  the  amount  agreed  to  be  secured 
by  the  proposed  mortgage.  FuOer  v. 
Benett^  ii.  394 

10.  During  a  treaty  for  an  assignment  of 
a  lease,  the  plaintiff  produced  the  lease  to 
the  defendant,  and  the  defendant  looked  at 
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the  lease  and  the  indorsement  by  whieh 
the  original  lessee  had  assigned  the  lease 
to  the  plaintiff,  and  in  which  it  was  stat^ 

that  the  assignment  wns  made  with  the 
licence  of  the  leasor.  'Hie  defendant  after- 
wards requested  the  plaintiff  to  cause  the 
I)  ro  posed  a&ftignmeut  to  be  itidorsed  on  tlic 
caae  iotidcm  verhb  with  the  a-Hf^fgninent 
thereon  to  himself.  Upon  a  bill  for  spe- 
cific performance,  the  defendant  deniedf  by 
his  answer,  that  he  had  seen  the  covenant 
against  the  assignment  without  licence ; 
but  the  Conn  concluded,  ujjon  the  clrcum- 
stanceiif  that  tlie  defendant  had  notice  of 
that  covenant*  Smith  v.  Cnprojiy  vii,  189 
11.  A  purchaser  having  notice  that  ano^ 
ther  person,  or  hb  under-tenant,  is  in  jjob- 
aession  of  the  property,  i^  not  justified  in 
presuming  the  poBsc^siion  of  that  penion  to 
be  the  ponscsaion  of  the  vendor;  but  is 
bound  to  make  inquiries  of  the  person  who, 
by  hiiUE^lf  or  his  under-tenant,  ia  so  in 
po^sesaion^  or  he  witl  be  deemed  to  have 
notice  of  the  title  of  such  person.     Batkij 


ITOTICE  OF  DECREE. 
See  Appendix,  vol.  x,  p.  xxvii. 

NOTICE  OF  MOTIOK. 
See  Arrii>Avrr — Motion  ^Ordeh. 

NOTICE  OF  SALE. 
See  MonTGAGOR  and  Mohtgagek, 


NOTICE  TO  EQUTTABLE  MORT- 
GAGEE, \V11EX  HE  ACQUIRED 
THE  LEGAL  ESTATE,  OF  OBLI- 
GATIONS OF  THE  MORTGAGOR 
AFFECTING  THE  PROPERTY. 

See  Fbioritt  op  Ikcumdrancebs, 


mnSANCE. 

Set;  AOEtGEMENT. 

Injimction  granted  before  a  trial  at  law, 
to  restrain  the  burning  of  bnck^  not  then 
already  burning  in  clamp,  on  ground  >utbin 
sixty  yards  from  the  plaintitTs  houses,  and 
from  contiiLuiiig  af^er  a  certain  day  to  bum 
such  OS  were  then  burning, — upon  evidence 
ofill  consequences  .sutfcred  by  some  of  the 
plainti^  and  their  familie^alroni  the  noxious 
effects  of  the  Ofie ration, ^the  plaintiffs  un- 
dertaking to  proceed  with  the  action  at  the 
as9ize^<<  about  to  take  jdacer  and  to  abide 
any  order  the  C-ourt  might  make  aa  lo  da- 
mages to  the  defendant*     F^flhch  t.  Lester^ 
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OATH. 
See  Appendix,  vol.  ix,  p.  Ixxyiii. 

OBJECTIONS  TO  REPORT 

See  Exception  8  > 

Where  a  report  of  the  Master  req aires 
confirmation  and  further  dired-ions  by  the 
Court  to  give  it  effect,  a  petition  in  tlie 
nature  of  exception*  to  tbc  report  c4UiTtot 
be  beards  unless  objections  have  l*een 
taken  l*efore  tbc  Master  to  the  draft  of  tbe 
reportp     Ottetf  y.  Penmmj  1 32i 

OBJECTIONS  TO  TITLE. 

Sfe  VENlKJa  AND  PcBCUASER, 

OBLITERATION- 
See  WiLi.. 

OCCUPATION  RENT. 

See  Tenant  in  Com:mon. 
Reference  to  fix  an  occupation  reat,  m 
account  of  arrears  of  dower.    Bamford  t. 
Bam/ordj  T-  'M 

OFFER  BY  BILL 
See;PL£iAi>iNa. 


OFFICE, 
See  JuRisiJlcTtON. 

OFFICE  COPT. 
See  Ameni>m£KT. 

OFFICLA.L  ASSIGNEE. 
51?^  Costs — Insolvent  Debtor* 
In  sttita  by  or  acainst  the  assignees  of  a 
bankrupt,  wncre  the  bankruptcy  took  place 
and  the  suit  was  instituted  before  the  sta- 
tute directing  the  appointment  of  officiJ 
assignee 9 T  and  no  ofHcial  assignee  ia  a  p^T 
to  the  suit,— at  the  hearing  any  of  the 
parties  are  entitled  to  an  uiquity  wli^thfr 
an  official  assignee  of  the  bankrupt!'  es- 
tate has  been  appointed.  Tatam  y.  Ui^* 
liams^  in-  ^ 

OPFJHNG  BIDDINGS. 

See  Contract — Costs— Veki>or  am> 

Puiu:iiA»EB. 


ORDER. 


OUTSTANDING  TERM. 


OPINION  OF  COUNSEL. 

Su  DiSCOVSBT. 


ORDER. 

Su  AjpTEJXDiXy  vol.  iz,  p.  Ixxviii — ^Lisn — 
Motion. 

1.  An  order  made  upon  affidavit  of  ser- 
vice of  the  notice  of  motion  must  not  depart 
from  the  terms  of  the  notice,  even  though 
it  be  less  extensive  than  the  notice,  if  such 
less  extensive  order  may  be  more  prejudi- 
cial to  the  party  against  whom  it  is  made 
than  would  have  been  the  larger  order, 
which  was  asked.    HuUoh  v.  Hepworth,  vi. 

dl5 

2.  The  notice  waa,  that  the  Court  would 
be  moved  to  dismiss  an  original  and  a  sup- 
plemental causei  or  to  direct  the  original 
cause  to  be  put  into  the  paper  for  hearing : 
the  order  made  upon  lUffidavit  of  service 
was,  that  the  supplemental  cause  should 
be  dismissed,  and  tne  original  cause  put  in 
the  paper :  the  Court,  upon  motion,  dis- 
charged the  order.  lb. 

3.  Upon  the  motion  of  B.,  the  Court 
ordered  that,  upon  his  payinff  the  purchase- 
money  into  Court,  he  should  be  substituted 
as  purchaser  in  liie  place  of  A.,  and  that 
A.  thereupon  should  be  discharged  from 
his  purchase.  B.  having  omitted  to  draw 
up  tne  order,  the  plaintiffs  in  the  cause  did 
so,  and  caused  a  direction  to  be  inserted 
for  payment  of  the  purchase-money  by  B. 
irithin  twelve  days  after  service  of  the 
order,  in  which  form  (after  notice  to  B.  to 
Attend  at  the  registrar's  office)  the  order 
was  passed.  On  the  motion  of  B,,  the 
Court  discharged  the  order,  with  costs, 
MWer  v,  iSmitft,  vi.  609 

4.  An  order  made  upon  notice  for  leave 
to  the  plaintiffs  to  amend  their  bill,  ^ving 
eecnrity  to  the  Clerk  of  Records  and  Writs 
for  the  costs  of  the  defendants  of  the  suit 
•heady  incurred,  was  varied  ex  parte  by 
directing  the  costs  of  the  defendants  to  l>e 
taxed  and  paid  to  them  by  the  plaintiffs, 
reserving  tne  question  how  they  were 
ultimately  to  be  borne,  the  variation  not 
^ing  such  as  could  prejudice  the  absent 
defendants.    Hart  v.  TiUk^  vi.  61 1 

5.  An  order  made  by  the  Court,  and 
correctly  drawn  up,  will  not  in  all  cases  be 
discharged  solely  on  the  ground  that  it 
was  passed  by  the  Registrar  without  no- 
tice to  the  other  parties  in  the  cause.     lb. 


ORDER  AND  DISPOSITION. 

See  JuHisDicnoN  —  Partnership  —  Po- 
licy OF  ASSURANCB. 
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ORDER   FOR   PAYMENT   OF 
MONEY. 

iSee  Stamp. 

ORDERS  OF  COURSE. 
See  Service. 

ORDER  PASSED  AND  ENTERED. 
See  AFFiDAvrr  of  Service. 

ORDER  TO  ELECT. 
See  Specific  Performance. 

ORDERS. 
See  General  Orders. 

ORNAMENTAL  TIMBER. 
See  Waste. 

OUT  OF  JURISDICTION. 

See  Jurisdiction. 


OUTFIT. 

SeeSEiF. 

OUTLAWRY. 

After  a  plea  of  outlawry  of  the  plaintiff, 
the  outlawry  was  reversed,  and  it  was  held 
that  the  plaintiff  was  entitled  to  an  order 
of  the  Court  for  the  issue  of  a  new  subpoena 
against  the  defendant,  and  that,  upon  ser- 
vice of  such  subpoena,  and  payment  of  20s. 
costs  (as  directed  by  Lord  Clarendon*s 
Order),  the  defendant  should  answer  the 
bill,  and  that  the  costs  of  the  motion  must 
be  paid  by  the  plaintiff.  Hunter  v.  Nock^ 
olds,  vi.  459 

OUTSTANDING  TERM. 

Although  the  Court  will,  by  decree, 
restrain  the  settine  up  of  an  outstanding 
term  to  prevent  tne  fair  trial  of  a  legu 
right,  yet,  after  the  trial  of  an  ejectment 
has  taken  place,  and  a  term  has  been  set 
up  whereby  the  trial  of  the  merits  of  the 
case  was  prevented,  and  the  party  using  it 
obtained  a  verdict  and  judgment,  a  suit 
cannot  be  sustained  to  set  that  judgment 
aside ;  nor  will  the  fact,  that  the  communi- 
cations made  before  the  trial  by  the  party 
who  so  gained  the  advantage  at  law  led 
the  other  party  to  believe  that  the  sub- 
stantial question  of  the  title  would  be  tried 
in  the  ejectment,  enable  him  to  sustain  a 
suit  for  such  a  purpose ;  but  if  there  be 
any  impediment  to  the  trial  of  the  legal 


OUTSTANDING  TERM. 
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right  in  another  action  of  ejectment,  a  suit 
may  he  sustained  for  relief,  by  removing 
that  impediment  to  the  trial  of  the  right  in 
such  future  action.  Master  or  Keeper^ 
Fellows  and  Scholars  of  Clare  Uall^  v. 
Harding^  vi.  273 

PARCELS. 

Set  DiBCOVEBY. 


PARISH  REGISTERS. 
See  Appendix,  vol.  ix,  p.  xliii. 

PARLIAMENTARY  POWERS. 

See   Joints-Stock    Cob^ant  —  Public 
Policy. 

1.  A  railway  company  hayinff  acouired 
a  legal  right  to  and  possession  of  land,  and 
conatmcted  their  railway  over  the  same 
mider  the  provisions  of  their  Act,  another 
railway  company,  to  whom  the  leffialatiire 
had  eiven  power  to  purchase  the  same 
land  for  the  purposes  of  their  undertaking, 
was  restrained  by  injunction  from  exer- 
cising such  power  pending  the  trial  of  the 
legal  question  of  the  effect  of  such  con- 
flicting powers.  The  Manchester^  Sheffield^ 
and  Lincolnshire  Railway  Company  v.  The 
Great  Northern  Railway  Company^    ix.  284 

2.  As  to  the  effect  of  two  Acts  of  Par- 
liament conferriuff  on  different  companies 
the  right  of  purcnasin^  compulsorily,  ac- 
cording to  tne  provisions  of  the  Lands 
Clauses  Consolidation  Act,  the  same  plot 
of  land— ^iMBre.  lb. 

3.  \Vliere  there  is  a  parliamentary  power 
to  sell  in  fee,  but  with  a  restriction  of  the 
rights  of  ownership  in  the  purchaser,  and 
a  conveyance  to  an  owner  in  fee  is  made 
under  such  power,  sound  construction  re- 
quires that  the  restriction  imposed  upon 
tne  purchaser,  who  becomes  tne  owner  in 
fee,  shall  not  be  extended  beyond  its  ne- 
cessary limits.  The  Warden^  &<?.,  of  Dover 
y.  The  South  Eastern  Railway  Company^ 

ix.  489 


PARLIAMENTARY  PROVISIONS 
FOR  MANAGEMENT. 

See  MOBTGAQOR  AND  MORTQAOEB. 

PAROL  CONTRACT. 
See  AwABD. 


PARTIAL  EXECUTION  OF  A 
TRUST. 

See  Appendix,  vol.  x,  p.  xxii. 
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PARTIES. 

See  Administration  —  Adionistratiox 
Suit — Agbnt — Amendment— Akswer 
— ^Apportionment — Appendix,  vol  iz, 
pp.  xxxii,  Ixxviii ;  vol.  x,  pp.  xxix,  Iviii— 
Bank  of  England— Bankrupt—Bill 
OF  Exchange  —  Churchwarden  — 
Contribution  —  Corporation  —  De- 
cree— ^Evidence — Executor — Gxiix- 
RAL  Orders,  1841,  August,  r.  xxx— 
Heir- at-L  A  w — Hearing — Infast — 
Insolvent  Debtor — Joint  Stock  Com- 
pany —  Jurisdiction  —  Mobtgagob 
AND  Mortgagee — ^Nextof  Kin—Ofh- 
ciAL  Assignee — ^Pleading — ^Priority 
OF  Incumbbancers — Ship — Statutes, 
Construction  of,  3  &  4  Will  4,  c  104 
—  Supplemental  Bux  —  Tenamt  by 
the  Curtesy — ^Trusi^— Trustee  axd 
Cestui  que  Trustv— Vendor  and  Pce- 
chasbb— Waste^Witness. 

1.  To  a  suit  for  the  execution  of  a  trust, 
created  for  the  benefit  of  the  plaintifiB  and 
other  specified  creditors,  against  the  trustees 

Sbe  fund  having  been  brought  into  Court), 
e  person  who  created  the  trust,  or  his 
personal  representatiTe,  is  a  necessary 
party ;  and  it  is  not  a  case  in  which  the 
Court  vnll,  under  the  40th  Order  of 
Auffust  1841,  make  a  decree  saving  the 
rights  of  such  party  when  absent,  although 
the  defendants  say  that  the  tmstfiindis 
insufficient  for  the  purposes  for  which  it 
was  created,  and  tlut  Uiere  is,  therefore, 
no  surplus  to  be  paid  to  the  absent  pffty. 
Kimher  v.  Ensworth,  i.  298 

2.  Semble—The  40th  Order  of  August 
1841,  enabling  the  Court  to  make  a  decree 
saving  the  rights  of  absent  parties,  does 
not  apply  to  cases  where  the  secuii^  of 
an  absent  party  might  be  prejudiced  by 
the  decree,  or  where  the  effect  of  the 
decree  might  be  to  transfer  the  legal 
interest  in  property  in  which  the  abs^t 
party  is  equitably  interested.  Of- 

S,  In  a  suit  to  administer  an  esUte 
where  inquiries  are  necessair  to  ascertain 
a  class  of  persons  beneficially  interested, 
the  general  course  is,  to  direct  the  inquiry 
as  to  such  persons  in  the  first  instance,  and 
not  (until  that  inquiry  is  answered)  to 
order  the  Master  to  proceed  to  t^e  the 
accounts.  It  is  only  where  the  circum- 
stances of  the  case  are  such  as  to  satisfy 
the  Court  tha^  the  persons  interested  are 
parties  to  the  suit,  that  the  Court  will,  at 
the  hearing,  direct  the  Master  to  proceed 
to  take  the  accounts,  if  he  should  nnd  the 
persons  interested  are  parties.  Baker  ▼# 
Harwood;  Fenwick  v.  Baker ^  i.  327 

4.  An  allegation  that  A.,  B.,  and  C, 
were  named  executors,  and  that  A.  and 
B.  proved  the  will,  and  are  the  personal 
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representatiTes  of  the  testator,  may  be 
proved  by  the  production  of  the  probate : 
and  in  the  absence  of  any  denial  of  that 
fiict  by  the  answers,  or  any  averment  that 
C.  also  proved,  C.  is  not  a  necessary  party 
to  the  suit.     Dyson  v.  Morris,  i.  413 

5.  A  party  named  as  defendant  to  the 
bill  may,  with  the  consent  of  the  plaintiff 
only,  appear  at  the  hearing  of  the  cause, 
and  be  hound  by  the  decree,  although 
such  party  has  not  been  served  with  tne 
subpoena  to  appear,  or  has  not  appeared 
in  the  suit;  but  a  person  who  has  not 
been  named  as  a  defendant  to  the  bill, 
cannot  appear  at  the  hearing  without  the 
consent  of  all  parties  to  the  cause.        lb, 

6.  To  a  suit  in  respect  of  an  unadminis- 
tered  part  of  a  testator*s  estate,  which  has 
been  remitted  from  India  and  remains  in 
the  hands  of  an  executor  residing  in 
England,  but  who  was  only  constituted 
executor  of  the  testator  in  India, — against 
such  executor,  a  personal  representative 
constituted  in  England  is  a  necessary 
party.    Bond  v.  Graham,  i.  482 

7.  Two  of  the  defendants  were  alleged, 
and  in  like  manner  admitted,  to  be  out  of 
the  jurisdiction;  but  the  &ct  was  not 
proved:  liberty  was  given,  under  the 
decree,  to  exhibit  interrogatories  for  that 
purpose.     Hughes  v.  Ea<ks,  i.  486 

8.  Under  the  circumstances,  a  party 
named  as  a  trustee  in  articles  for  a  settle- 
ment, but  who  had  not  acted  or  executed 
sny  deed  of  trust,  was  allowed  to  sustain 
a  suit  to  carry  the  articles  into  effect. 
Cook  V.  Fryer,  i.  498 

9.  The  Court  will  neither  decide  a  ques- 
tion between  a  class  of  persons  and  a  party 
claiming  adversely  to  that  class,  nor  de- 
cree the  distribution  of  a  fund  amongst  a 
class  of  persons, — without  evidence  that 
all  the  members  of  such  class  are  parties 
to  the  proceeding.    Hawkins  v.  Hawkins, 

i.  543 

10.  Whether,  in  the  case  of  a  claim  made 
adversely  to  a  class  of  persons,  the  mode 
of  proving  that  all  the  members  of  the  class 
are  parties,  is  necessarily  by  inquiry  before 
the  Master — ^were.  lb. 

11.  In  a  suit  against  the  trustees  of  real 
estate  having  the  legal  fee  and  full  powers 
of  sale, — the  object  being  to  raise  a  legacy 
charged  on  such  estate,  —  the  equitable 
tenant  in  tail  thereof  is  a  necessary  party ; 
and  it  is  not  sufficient  to  serve  him  with  a 
copy  of  the  bill,  under  the  23rd  Order  of 
August,  1841.    Barkley  v.  Lord  Beau, 

il.  806 

12.  A  person  to  whom  a  legacy,  or  an 
annuity,  is  given,  to  be  paid  out  of  the  re- 
sidue af^er  the  death  of  the  legatee  for  life 
of  such  residue,  is  not  a  necessary  party  to 
a  suit  for  administration  of  the  estate, 
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brouffht  by  levees  of  aliouot  shares  of 
the  ultimate  residue.  Fisk  v.  Norton,  ii.  381 

13.  Twenty  creditors,  interested  in  a 
real  estate,  are  not  so  large  a  number  that 
the  Court  will,  on  the  ground  of  incon- 
venience alone,  allow  a  few  of  them  to  re- 
present the  others,  and  dispense  with  such 
others  as  parties  in  a  suit  to  recover  the 
estate  against  the  whole  body  of  creditors. 
Harrison  v.  Stewardson,  ii.  530 

14.  That  where  a  trust  fund  is  to  be  ad- 
ministered under  the  direction  of  the  Court, 
the  general  rule  requiring  the  cestui  <^ue 
trusts  to  be  parties  is  apphcable  to  foreign 
trustees  and  cestui  que  trusts  residing  out 
of  the  jurisdiction,  unless  a  special  case  of 
difficulty  or  inconvenience  in  the  applica- 
tion of  the  rule  be  shewn.  Weatherby  v. 
.$^.  Giorgio,  ii.  624 

15.  l?ne  Court  will  not,  upon  the  argu- 
ment of  the  objection  for  want  of  parties, 
under  the  30th  and  39th  Orders  of  August, 
1841,  order  that  persons  beneficially  in- 
terested be  made  parties:  such  order,  if 
made,  will  not  be  made  until  the  hearing 
of  the  cause.    Osborne  v.  Foreman,   ii.  656 

16.  Trustees  appointed  to  sell  a  rever- 
sionary interest  in  stock,  and  pay  off  a 
mortgage  thereon,  and  hold  the  surplus 
for  the  mortgagor,  are  not  necessarv  par- 
ties to  a  bill  of  foreclosure  brought  b^  the 
mortgagee.    Slade  v.  Rigg,  iii.  35 

17.  An  injunction  to  restrain  a  defendant 
from  parting  with  the  property  in  question 
in  the  cause  may  be  granted,  notwith- 
standing a  principal  party  interested  is  out 
of  the  jurisdiction.  Malcolm  v.  ScoU,  iii.  89 

18.  W.,  E.,  and  J.,  mortgaged  their  in- 
terests under  a  residuaiy  gift  to  B.  as  a  se- 
curity for  the  debt  of  W. ;  and  E.  and  J. 
took  a  second  mortgage  on  W.^s  interest 
to  indemnify  them  against  the  consequences 
of  their  joining  in  the  first  mortgage.  Af- 
terwards \V.  assigned  his  interest  in  the 
same  property  to  wee  trustees  for  certain 
schedulea  creditors.  On  a  bill  by  E.  and 
J.  against  B.,  to  redeem  the  mortgaged 
property : — Held,  that  the  creditors  named 
in  tne  schedule  were  necessary  parties,  and 
were  not  sufficiently  represented  by  the 
two  surviving  trustees  alone.  Holland  v. 
Baker,  iii.  68 

19.  That  the  circumstance  that  the  trus- 
tees were  parties,  not  only  in  that  cha- 
racter, but  also  as  being  themselves 
creditors,  did  not  render  them  sufficient 
representatives  of  the  absent  creditors,  who 
were  fifty -four  in  number ;  and  especially, 
inasmucn  as  one  of  the  trustees  nad  also 
another  and  distinct  mortgage  on  the 
equity  of  redemption.  Jb, 

20.  That  the  defect  of  parties  was  not 
supplied  by  a  supplemental  suit,  bringing 
before    the    Court   a  few  of  the    other 
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crediton,  to  which  supplemental  bill  the 
trustees  were  not  parties.  lb, 

21.  A  suit  was  instituted  to  administer 
and  ascertain  the  residue  of  an  estate,  and 
one  of  the  residuary  legatees,  after  the  bill 
was  filed,  and  berore  ne  was  served  with 
the  subpoena  to  appear  and  answer,  as- 
signed his  share :  the  assignee  was  held  to 
be  a  necessary  party  to  the  suit.  Humble 
V.  Shore^  iii.  119 

22.  To  a  Inll  to  enforce  payment  of  b 
legacy  charged  on  a  real  and  personal 
estate,  the  heir-at-law  of  the  survivor  of 
the  trustees  appointed  by  the  testator,  and 
the  personal  representative  of  the  testator, 
should  properiy  be  parties;  but  the  de- 
fendants not  having,  by  plea  or  answer, 
objected  that  such  heir  or  personal  repre- 
sentative were  necessary  parties,  the  Court 
under  the  40th  Order  of  August,  1841,  in 
the  circumstances  of  the  case,  made  a 
decree  saving  their  rights.  FauUcner  t. 
Daniel,  iii.  199 

23.  A  few  of  the  partners  in  a  company 
consisting  of  more  than  one  hundred  and 
fifty  persons,  held  entitled  to  sue  on  behalf 
of  the  whole,  to  recover  a  debt  due  to  the 
company.     Gordon  v.  Pym,  iii.  228 

24.  Case  of  joint  liabilities,  in  which  it 
is  incumbent  on  the  defendant  who  objects 
that  other  persons  are  necessary  parties, 
to  point  out  who  are  the  persons  he  re- 
quires to  be  brought  before  the  Court. 
Wilson  V.  Goodman,  iv.  68 

25.  Bill,  by  one  of  several  cestuis  que 
trust  against  the  devisee  of  the  trustee,  to 
set  aside  the  sale  of  an  estate,  which  was 
made  to  the  trustee  by  aU  the  cestuis  que 
trust  for  one  sum,  and  conveyed  by  one 
instrument : — Held,  that  all  the  cestuis  que 
trust  were  necessary  parties  to  the  suit. 
Roberts  v  TunstaU,  iv.  261 

26.  Case  where  the  defendants  to  the 
original  bill  are  not  necessary  parties  to  a 
supplemental  bill,  bringing  new  defendants 
before  the  Court.    Parker  v.  Carter, 

iv.  406 

27.  Bill  by  a  debtor,  who  had  conveyed 
property  to  a  trustee  for  the  benefit  of  his 
creditors,  to  have  the  trusts  of  the  deed 
administered  by  the  Court,  charein^  that 
one  of  such  creditors  had  forfeited  his  debt 
by  a  breach  of  his  covenant  not  to  sue  or 
molest  the  debtor : — Held,  that  the  credi- 
tors, parties  to  the  deed,  other  than  the 
trustee  and  the  creditor  cnarged  with  the 
breach  of  covenant,  were  sufiiciently  made 

Earties  by  being  served  with  copies  of  the 
ill  under  the  2drd  Order  of  August,  1841. 
Duncombe  v.  Levy,  ii.  232 

28.  A.,  having  a  life  estate,  with  re- 
mainder over  in  strict  settlement,  subject 
to  a  mortgage  of  the  settled  property  &r  a 
term  of  1000  years,  demised  the  property 
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for  a  term  of  200  yean  if  be  AoM  00  iMtg 
live.  A  purchaser  of  the  term  of  200 
years  filed  his  bill  to  redeem  the  termor 
for  1000  years,  who  was  the  first  mort- 
gagee of  the  estete  i^Held,  that  A.,  the 
owner  of  the  life  estate  subject  to  the  term 
of  200  years,  was  a  necessary  party. 
Hunter  v.  Macklew,  t.  238 

29.  In  a  suit  to  execute  the  tnuta  of  a 
will  devising  real  estates  to  trustees  for  cer- 
tain persons  for  life,  and  after  their  deoease, 
for  nle ;  with  power  to  give  dischaigca  for 
the  proceeds  and  the  rents  and  profita,  and 
with  a  direction  to  stand  possosed  of  the 
monies  to  arise  thereby,  upon  tn»t  for  the 
children  of  the  tenants  for  life,  the  tmsteea 
and  the  tenants  for  life  being  defendants 
— ^but  there  being  no  power  of  sale  until 
after  the  death  of  the  tenants  for  life,  the 
Court,  notwithstanding  the  30th  Order  of 
August,  1841,  directed  that  the  children  of 
the  tenants  for  life  should  be  made  parties. 
Cox  V.  Barnard,  ▼.  26S 

30.  To  a  aoit  by  one  or  more  cestuis  que 
trust  against  trustees,  alleging  that  the 
trust  fund  had  been  invested  on  improper 
security,  and  seeking  to  have  it  restored, 
all  the  cestuis  que  trust  of  the  fund  must 
be  parties;  and  if  the  fund  be  hdd  in 
trust  for  a  class  of  persons,  there  must,  be- 
fore the  cause  is  heard  on  the  question  be- 
ween  the  plaintiffs  and  the  trustees,  be  evi- 
dence that  all  the  members  of  the  class  are 
before  the  Court.  PhilUpson  v.  Gatiff,  vi.  26 

31.  In  a  suit  by  the  devisee  of  a  mort- 
gagor to  redeem  the  mortgaged  estate, 
where  the  defendant,  the  alleged  mortga- 
gee, claims  an  absolute  title  by  virtue  of 
the  Statute  of  Limitations,  legatees  whose 
legacies  are,  under  the  will  of  the  mort-' 
gagor,  charged  on  the  mortgaged  premises, 
are  necessary  parties.  Batchdor  v.  MiddU'- 
ton,  vL  78 

32.  To  a  suit  by  three  out  of  four  resi- 
duary legatees,  to  recover  three-fourths  of 
a' sum  of  stock  which  the  executors  had 
omitted  to  get  in,  and  which  had  been  trans-^ 
ferred  to  the  CommissionerB  for  the  Be- 
duction  of  the  National  Debt,  under  the 
statute  56  Geo.  3,  c.  60,  the  legatee  en- 
titled to  the  other  fourth  part  of  the  stock 
is  a  necessary  parQr.    Hunt  v.  Peacock, 

vi.  361 

33.  Where  property  was  conveyed  to 
four  trustees  for  such  of  the  creditors  of  a 
firm  as  should  execute  the  deed,  and 
twenty-six  creditors  Hndudin^  the  four 
trustees)  executed  the  deed,  a  smt  instituted 
seventeen  years  afterwards,  by  some  of  the 
creditors,  on  behalf  of  themselves  and  the 
others,  was  sustained  against  the  trustees^ 
they  objecting  that  it  was  defective  for  want 
of  the  other  creditors  as  parties.  BaUman 
V.  Margerison,  vi.  496 


PARTIES. 


84.  In  a  fluH  by  some  of  many  creditors, 
on  behalf  of  themselves  and  the  others,  for 
an  acooont  of  property  which  had  been 
Tested  in  the  defendants,  the  trustees,  for 
the  benefit  of  such  creditors,  and  one  of  the 
trustees  died  after  answer,  the  other 
trustees  are  not  necessary  narties  to  the 
bill  (^revivor,  or  revivor  and  supplement, 
against  the  representatives  of  the  deceased 
trustee.  Ih, 

85.  The  author  of  the  trust,  or  his  per- 
sonal representative,  is  a  necessary  party  to 
such  a  suit;  and  he  is  not  regularly  or 
properly  a  party  thereto  by  bemg^  a  de- 
lendant  to  a  oill  of  revivor,  or  revivor  and 
supplement,  against  the  representatives  of 
atrnstee  who  died  after  the  institution  of  the 
toit,  even  though  all  the  trustees  are  (un- 
necessarily) parties  to  such  bill  of  revivor, 
or  revivor  and  supplement :  he  must  be 
made  a  party  to  the  original  bill,  or  to  a 
bill  in  which  the  trustees  are  all  properly 
defendants.  lb. 

86.  A  person,  not  a  trustee,  who  is  a 
par^  to  a  breach  of  trust  committed  by  a 
trustee,  mav  or  may  not  (at  the  option  of 
the  plamtiff,  a  cestui  que  trust)  be  made  a 
defendant  to  a  suit  asainst  the  trustee  in 
respect  of  such  breach.    S,  C,       vi.  499 

87.  The  Attorney-General  does  not,  as 
a  par^  in  the  cause,  sufficiently  represent 
the  estate  of  an  illegitimate  person  who 
died  intestate,  so  as  to  enable  the  Court  to 
dispense  with  a  legal  personal  representa- 
tive of  such  person,  duly  constituted  in  the 
£ccledastical  Court,  as  a  party.  BeU  v. 
Aiexawter,  vi.  543 

88.  In  a  suit  between  a  part  owner  and 
numaging  owner  of  a  ship  and  the  mort- 
gagees of  the  shares  of  otner  part  owners, 
to  determine  the  question  of  right  to  the 
Alight  and  earnings  of  the  ship,  the  same 
being  claimed  by  the  plaintiff  towards  the 
^penses  of  repairs  and  outfit  preparatory 
to  the  voyage,  and  by  the  mortgagees  as 
applicable,  in  the  first  instance,  to  the 
payment  of  their  debt,  the  assignees  of 
the  mortgagors,  the  other  part  owners, 
were  held  to  be  necessary  parties,  and  not 
to  be  entitled  to  their  costs.  Green  v. 
^»%»,  vi.  682 

89.  Persons  who  claim  specific  portions 
of  property  in  the  possession  of  another  at 
^e  time  of  his  death,  are  not  necessary 
pvties  to  a  suit  for  administration  of  the 
estate  of  the  deceased  person.  Barker  v. 
^ogertj  vii.  19 

40.  A  submission  by  the  defendant  to 
^* the  judgment  of  the  Court,  whether" 
^ftain  persons  *'  ought  to  be  made  parties 
to  the  suit,"  may  be  properly  set  down  as 
u  objection  for  want  of  parties,  under  the 
89th  Order  of  August,  1 841 .  lb. 

41.  To  a  bill  by  the  covenantee  for  spe- 
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cific  performance  of  a  covenant  entered  into 
by  a  tenant  in  tail  in  remainder,  to  dis- 
entail the  estate  after  the  decease  of  the 
tenant  for  life,  iudgment-creditors  of  the 
tenant  in  tail,  whose  debts  have  been  made 
charges  on  his  estate,  under  the  statute  1 
8c  2  Vict.  c.  110,  are  not  necessary  parties. 
Petre  v.  Duncombe,  vii.  145 

42.  In  a  suit  by  cestui  que  trust  against 
the  trustees  of  a  settlement  for  an  account, 
and  execution  of  the  trust,  the  suggestion 
by  the  defendant  of  a  doubt  whether  some 
part  of  tiie  property  of  which  they  have 
possessed  themselves  as  trustees  may  not 
belong  to  the  estate  of  the  settlor,  does  not 
render  the  representative  of  the  settlor  a 
necessary  party.  Gaunt  v.  Johnson,  vii.  154 

43.  In  a  suit  by  the  heir  of  entail  in  pos- 
session, entitled  under  a  Scotch  entail  to  a 
portion  of  the  rents  of  the  entailed  estates, 
the  other  portion  of  such  rents  being  di- 
rected to  be  accumulated  during  pupilarity, 
and  invested  in  lands  to  be  conveyed  to  the 
persons  taking  in  succession  under  the  same 
entail,  the  substituted  heirs  of  entail  are 
necessary  parties.    Beattie  v.  Johnstone, 

Tiii.  169 

44.  Where  one  of  several  trustees  has 
died,  the  cestui  que  trust  may  generally 
sue  the  surviving  trustees  for  an  account, 
without  making  the  representatives  of  the 
deceased  trustee  a  party,  it  being  the  duty 
of  the  surviving  trustees  to  place  the  ihnd 
in  a  proper  position,  and  recover  from  the 
estate  or  the  deceased  trustee  any  portion 
of  the  trust  money  that  may  have  re- 
mained in  his  hands— sem&^e.  lb. 

45.  Where,  in  the  administration  of  an 
estate  under  a  will,  a  question  arises  be- 
tween specific  or  pecuniary  legatees  and 
the  parties  taking  the  residue,  as  to 
what  is  comprised  in  a  gift  of  a  specific 
portion  of  the  property,  the  specific  or 
pecuniary  legatees  are  not  therefore  neces- 
sary parties  to  a  suit  for  the  administration 
of    tne   estate.      Girdlestone    v.     Creed^ 

viii.  208 

46.  The  General  Orders  of  the  22nd 
of  April,  1850,  do  not  enable  a  plaintiff  in 
a  claim,  suing  for  a  legacy  or  for  adminis- 
tration, to  proceed  against  a  surviving 
executor  in  the  absence  of  the  personiu 
representatives  of  a  deceased  executor, 
where  such  personal  representatives  would 
have  been  necessary  parties  to  a  suit  before 
those  Orders  were  made.  Penny  v.  Penny^ 

ix.89 

47.  In  a  creditors*  suit  for  the  recovery 
of  a  partnership  debt  against  the  assets  of 
a  deceased  partner,  the  surviving  partner  is 
a  necessary  party;  and  the  case  is  not 
withm  the  82nd  Order  of  August,  1841, 
which  enables  a  plaintiff  to  proceed  against 


one   or   more   persons   sererallj   liable. 
HiUs  V.  M'Rae,  ix.  297 

48.  Upon  a  proceeding  by  claim  in  such 
a  case,  the  surviving  partner  is  not  required 
to  be  before  the  Court  at  the  hearing,  but 
may  be  summoned  before    the   Ii£i8ter. 

lb. 


PARTIES  OUT  OF  THE  JURIS- 
DICTION. 

The  legatees  of  two-sixths  of  a  fund,  the 
title  to  which  was  in  question,  being  out 
of  the  jurisdiction,  the  Court  made  the 
declaration  of  right  with  respect  to  the 
other  four-sixth  parts  only.  Morley  v. 
Eennoldson^  ii.  570 

PARTITION. 
See  Copyholds. 

PARTNER, 
See  Plka. 
Where  a  surviving  partner  has  carried 
on  the  partnership  busmess  without  with- 
drawing from  the  concern  the  capital  or 
share  of  a  deceased  partner,  there  is  no 
absolute  rule  that,  in  taking  the  subse- 
quent accounts  of  the  partnership  dealings, 
as  between  the  surviving  and  the  estate  of 
the  deceased  partner,  tne  division  of  the 
profits  shall  be  determined  by  the  aliquot 
shares  of  the  several  partners  in  the  busi- 
ness in  their  joint  lifetime — or  by  the 
amount  of  the  agreed  capital  which  they 
were  respectively  to  supply — or  by  the 
actual  amount  of  the  capital  belonging 
to  the  surviving  and  the  estate  of  the 
deceased  partner  respectively ;  but  the 
principle  of  division  may  be  fleeted  by 
considerations  of  the  source  of  the  profit, 
the  nature  of  the  business,  and  the  other 
circumstances  of  the  case.  Willett  v. 
Blanford,  i.  258 


PARTNERSHIP. 

See  Bankbuptcy  —  CREDrroRS  —  Evi- 
dence—Joint-Stock Company — ^IjIen 

—  Parties  —  Plea  —  Principal  and 
Surety — ^Production  of  Documents 

—  Railway  Compan y — Ship— Speci- 
fic Performance— Trustee  Act,  1850. 
1,  Tnigt-funds   were    invested    in   the 

purclmiic  of  trun&ferablc  sbares  in  ^  Bank- 
ing t'oiiipaiiy,  in  llic  name  of  one  of  the 
trustte^^^  vvh()  exc^uttHl  a  declarikiion  of  tlie 
trusts  tlRTQof  (tlio  ml  us  of  the  oompanj 
luit  allow  Lug  t^hare^  to  titmul  in  the  name 
of  joint  uuntT,'^  or  ce.^tui  que  trust,**)*  The 
trustee  wuu-^  uUo  u  jiropnvtor  of  ^liare,'^  in 
iiib  iinnt  right  in  the  same  <:ompanv«  and 
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made  various  sales  and  purchases  of  shares 
therein.  There  was  nothing  to  distingoiah 
which  were  the  individual  shares  held  by 
the  different  proprietors,  the  same  being 
in  the  nature  of  capital,  expressed  by 
quantity.  The  trustee  contracted  to  assign 
a  certain  number  of  shares  to  the  ^MmViiy 
company  as  a  security  for  advances  which 
they  made  to  him :  he  afterwards  became 
bankrupt: — Held^  that,  having  regard  to 
the  deed  of  association,  the  btmking  ocxn- 
pany  had  no  lien,  founded  on  the  general 
relation  of  partnership,  on  the  shares  of  a 
proprietor  m  respect  of  a  debt  owing  by 
the  proprietor  to  the  company.  Pinkett  v. 
Wright,  iL  120 

2.  That  the  right  which  the  directors  of 
the  banking  company  might  have,  under 
the  deed  of  association^  of  withholding  their 
approval  of  the  transfer  of  shares,  cannot 
be  exercised  for  the  purpose  of  previouily 
obtaining  payment  of  a  debt  due  to  the 
bank  from  the  proprietor  ^oae  shares 
are  proposed  to  be  transferred.  Ih. 

S.  That  the  equitable  title  of  the  cestui 
que  trusts  to  the  shares  purchased  with  the 
trust-ftmds  was  perfected,  without  notice 
to  the  banking  company,  by  the  execution 
of  the  declaration  of  trust  thereof.  lb. 

4.  That  the  special  contract  by  the  mo- 
prietor  to  assign  his  shares  to  the  banking 
company,  as  a  security  for  their  advances, 
gave  the  bank  a  lien  on  the  shares  then 
standiiu^  in  the  name  of  the  proprietor,  of 
which  ne  was  the  beneficial  owner ;  and 
that  the  same  were  not  in  his  order  and 
disposition  at  the  time  of  the  bankniplcy : 
— semble,  lb, 

5.  The  implied  authority  of  a  partner  to 
bind  his  co-partners  for  the  re-payment  of 
money  borrowed  for  partnership  purposes, 
in  the  ordinary  course  of  partnership  trans- 
actions, does  not  necessarily  extend  to 
raising  monej  for  the  purpose  of  increaaing 
the  fixed  capital  of  the  firm ;  and  therefiire 
a  party  advancing  money  to  one  partner, 
knowing  that  it  was  for  the  latter  purpose, 
cannot,  as  a  matter  of  course,  charge  the 
other  partners  with  the  loan,  unless  the 
transaction  took  place  with  their  express  or 
actual  authority.    Fisher  v.  Tayler,  iL  218 

6.  Two  partners  in  a  firm  announced 
their  intention  of  adding  £16,000  to  their 
capital,  by  admitting  one  or  more  addi- 
tional partners.  W.  entered  into  a  nego- 
tiation mih  one  of  the  partners,  then  act- 
ing on  behalf  of  both,  on  the  subject  of 
the  announcement,  but  afterwards  dedimng 
to  enter  into  the  firm,  advanced  a  sum  €? 
£4000  to  that  partner  by  way  of  loan^  cm 
the  security  of  the  bills  of  the  firm,  and 
ni^o  of  the  separate  estate  of  such  partivef : 
—Held,  that  \V\  had,  so  far  as  thb  evi- 
dence went,  notice  that  the  loan  of  £4000 


WM  an  aavanee,  not  witnm  tne  implied 
ttuthority  of  the  partner  obtaining  it,  the 
other  partner  hainng  authorised  the  capital 
to  be  rabed  in  a  dmerent  mode  ;  but,  in- 
asmnch  as  the  original  partnership  was 
then  eziBting,  and  the  advance  might  have 
been  within  the  acope  of  the  pannership 
authority,  without  reference  to  the  pro- 
posed kierease  of  capital,  liberty  was  given 
to  W.,  for  the  purpose  of  trviiur  that  ques- 
tion, to  bring  an  action  on  tne  bills  against 
the  executors  of  the  other  partner.         lb, 

7.  Bill  by  surviving  partners,  against  the 
executors  of  a  partner  who  had  died  thir- 
teen years  before  the  institution  of  the 
suit,  for  an  account  of  the  partnership 
dealings  and  transactions,  chiu^ng  that 
the  deceased  partner  was  indebted  to  the 
firm  at  the  time  of  his  death,— dismissed 
with  costs,  on  the  g^round  of  the  lapse  of 
time,  no  new  liabilities  of  the  former  part- 
nership appearing  to  have  arisen,  or  be- 
come known,  after  the  death  of  the  de- 
ceased partner.     Taiam  v.  IViiUamSy 

iu.847 

8.  A  bill  for  a  partnership  account  and 
a  receiver,  during  the  existence  of  the 
partnership,  is  not  demurrable  merely  on 
the  ground  that  a  dissolution  is  not  prayed ; 
and,  therefore,  where,  to  a  bill  by  one 
partaer  against  another,  alleging  that  the 
defendant,  by  conducting  himself  in  viola- 
tion of  the  partnership  contract,  excluding 
the  plaintiff,  and  applving  the  assets  to  his 
own  use,  sought  to  force  the  plaintiff  to 
dissolTe  the  partnership  before  the  end  of 
the  term,  and  praying  an  account  of  the 
partnership  transactions  and  a  receiver, 
but  no  dissolution,  the  defendant  answered 
one  interrogatory,  and  submitting  that  the 
bill  was  demurrable,  declined,  under  the 
38th  Order  of  August,  1841,  to  answer  the 
remainder,  —  exceptions  for  insufficiency 
were  allowed  and  sustained.  Fairthome 
V.  WesUm,  iii.  887 

9.  Articles  of  partnership  provided, 
that,  on  the  Slst  of  December  in  every 
year,  or  such  other  day  as  all  the  partners 
shonld  agree  upon,  a  general  partnership 
account  and  rest,  and  a  valuation  and  ap- 
pra^ment  of  the  property  and  stock 
should  be  made,  and  si^ed  bv  the  part- 
ners, and,  on  the  expiration  of  the  partner- 
ship term,  the  partnership  property  should 
be  realised  and  divided  on  the  footing  of 
such  last  annual  rest ;  and,  if  anv  partner 
should  die  during  the  partnership  term, 
his  representatives  should  receive  payment 
of  his  share  of  the  capital  and  stock,  as 
ascertained  at  the  last  annual  rest,  with 
interest  thereon  (in  lieu  of  profits  from  that 
time),  by  instalments ;  and  such  represen- 
tatives to  have  no  i^ht  to  look  mto  the 
partnership  books.    The  partnership  con- 
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tmued  tor  several  years,  out  tne  parcners 
did  not  make  the  annual  account  and  rest 
as  provided  by  the  articles.  One  partner 
died: — Held^  that  the  representatives  of 
the  deceased  partner  were  not  entitled  to  a 
sale  of  the  partnership  property,  as  upon 
a  dissolution ;  that  the  rest,  and  not  the 
day  of  the  rest,  was  the  essence  of  the 
partnership  contract ;  and,  therefore,  that 
the  representatives  of  the  deceased  partner 
were  entitled  to  participate  in  the  profits 
up  to  the  time  of  his  death ;  and,  also,  to 
have  the  account  taken,  by  means  of  the 
partnership  books,  in  the  usual  way. 
Simnunu  v.  Leonard^  iii.  681 

10.  By  an  agreement  between  some  of 
the  partners  in  a  colliery,  reciting,  that  it 
was  apprehended  it  would  be  competent 
for  one  partner  to  detennine  the  joint  in- 
terest and  bring  the  partnership  property 
to  sale,  and  that  the  death  of  any  partner 
would  have  that  effect ;  and  that  they  were 
desirous  that  their  interests  should  be  so 
fiur  several,  that  the  share  of  any  partner 
should  be  transmissible  to  his  representa- 
tives, and  that  the  partnership  interest 
should  not  be  determmed,  and  the  entire 
property  sold,  without  the  consent  of  the 
majority  in  value,  but  each  should  be  com- 
petent to  sell  his  own  share  only  ;  it  was 
a^ed  that  each  of  them  should  hold  to 
himself,  transmissible  to  his  own  represen- 
tatives or  assigns,  an  aliquot  share  of 
certain  of  the  partnership  property,  and  that 
their  joint  holding  should  not  be  subject 
to  the  ordinary  terms  applying  to  partner- 
ship propertv,  so  as  to  entitle  any  one  of 
them  to  a  sale  without  the  concurrence  of 
such  majority,  or  to  dissolve  the  partner- 
ship, or  so  as  to  cause  a  total  dissolution  of 
partnership  by  the  death  of  any  one  of 
them  : — lield,  that  this  was  not  an  agree- 
ment by  the  parties  that  the  representa- 
tives of  a  partner,  after  his  death,  should 
continue  partners  with  the  survivors,  and 
contribute  to  the  working  of  the  colliery  on 
their  joint  account ;  but  was  only  an  a^ee- 
ment  that  none  of  the  partners  or  their  re  • 
presentatives  should  be  entitled  to  a  sale  of 
more  than  his  own  share  of  the  partner- 
ship property.    Tatam  v.  WilUanu^    iii.  347 

11.  A  retired  partner  averred,  by  his 
answer  to  a  bill  for  an  account  asainst  the 
partnership,  that  the  plaintiff  had  adopted 
nis  successors  in  the  partnership  as  his  (the 
plaintiff's)  exclusive  debtors ;  but  stated  no 
facts  in  proof  of  such  adoption.  The  ac- 
counts were  directed  against  him  as  well 
as  the  other  partners,  without  prejudice  to 
the  question  of  whether  the  retired  partner 
was  or  was  not  discharged  firon  the  debt  by 
the  acts  of  the  plaintiff.  Benwn  y.  Had^eld^ 

iv.  32 

12.  The  share  of  a  deceased  partner  in 


partnership  is  not  personal  estate  for  the 
purpose  of  heing  included  in  the  ralue  or 
amount  in  respect  of  which  probate  duty 
is  payable,  distance  v.  Bradshaw^    iv.  315 

13.  A.  deposited  monies  with  B.,  C,  and 
D.,  who  were  bankers  in  partnership,  and 
received  from  them  notes,  in  which  they 
promised  to  pay  him  the  amount  three 
months  after  sight,  with  interest.  B.  died 
in  March,  1837,  having  appointed  C.  and 
another  his  executors.  C.  and  D.  continued 
the  banking  business  in  the  same  name 
until  1842,  and  interest  was  regularly  paid 
on  the  notes  by  the  firm  until  mat  time, — 
the  payment  being  indorsed  upon  the  notes, 
and  signed  by  one  of  the  partners  or  their 
clerk.  In  December,  1843,  the  executors 
of  A.  filed  their  bill  against  the  executors 
of  B.  and  the  devisees  under  his  will,  for 
payment  of  the  amount  of  the  notes  out  of 
the  personal  or  real  estate  of  B. : — Held^ 
that  the  acts  of  the  surviving  partners  of 
B.  had  not  the  effect  of  taking  the  debt 
upon  the  notes  out  of  the  operation  of  the 
Statute  of  Limitations  as  against  the  real 
or  personal  estate  of  the  deceased  partner. 
Way  v.  Bassett,  v.  66 

14.  A  creditor  of  a  partnership,  against 
whose  debt  the  estate  of  a  deceased  partner 
is,  in  a  suit  directly  instituted  agamst  that 
estate,  entitled  to  the  protection  of  the 
Statute  of  Limitations,  cannot  (on  a  bill 
against  the  surviving  partners  and  the 
representatives  of  the  estate  of  the  de- 
ceased partner,  alleginff  that  the  survivinff 
partners  are  indebted  to  the  deceased 
partner)  recover  his  debt  against  the  sepa- 
rate estate  of  such  deceased  partner,  on 
the  ground  of  the  equity  of  the  partners 
amongst  themselves  to  enforce  an  acyust- 
ment  of  the  partnership  transactions;  for 
the  creditor  can  at  the  utmost  only  stand 
in  the  place  of  the  surviving  partners  as 
against  the  estate  of  the  deceased  partner, 
and  in  such  a  case  the  surviving  partners 
have  no  claim  on  the  estate  of  the  deceased 
partner.  lb, 

16.  Acts  done  by  one  of  the  surviving 
partners,  who  was  executor  of  the  deceased 
partner,  and  which  the  surviving  partners 
were  in  that  character  bound  to  do,  cannot 

Srimft  facie  be  considered  to  have  been 
onein  the  character  of  executor.  lb. 

16.  After  a  dissolution  of  partnership  by 
death  or  otherwise,  the  surviving  or  con- 
tinuing partners  of  the  firm  are  (in  a  suit 
against  them  by  persons  claiming  to  be 
creditors  of  the  partnership),  entitled  to 
the  protection  of  the  Statutes  of  Limita- 
tion, although,  as  between  themselves  and 
retired  partners,  or  the  estate  of  deceased 
partners,  the  partnership  accounts  are 
unsettled;    and  the  retired  partners,   or 


in  such  a  suit  against  them  entitled  to  the 
like  protection.    S.  C,  v.  68 

17.  A  partnership  agreement  between 
A.  and  B.,  that  they  shall  be  jointly 
interested  in  a  speculation  for  buying, 
improving  for  sale,  and  selHng  lands,  may 
be  proved  without  being  evidenced  by  any 
writing  signed  by,  or  by  the  anthori^  o^ 
the  piffty  to  be  charged  therewith,  within 
the  Statute  of  Frauds ;  and  such  an  affree- 
ment  being  proved,  A.  or  B.  mayestabliah 
his  interest  in  land,  the  subject  of  the 
pwrtnership,  without  such  interest  being 
evidenced  by  any  such  writing.  Dak  v. 
HandUon^  v.  869 

18.  Two  solicitors  hsving  entered  into 
partnership,  each  of  them  contmned  to 
attend  to  the  business  of  his  fbrmer  clients, 
but  on  the  partnership  account ;  and  one 
of  the  partners  having  proposed  to  invest 
a  sum  of  money  belonging  to  a  client  in  a 
certain  mortj^e,  the  proposal  was  agreed 
to  by  the  chent,  and  the  money  wis  paid 
to  the  joint  account  of  the  partnership,  at 
their   bankers,  for   the    purpose  of  the 
investment.      The   negotiations  for  the 
mortgage  were  broken  off  by  the  proposed 
mortgagor;  but  the  partner  by  whom  the 
proposid  had   been  made   to  the  client 
untruly  represented  to  the  client  Uiat  the 
mortgs^  nad  been  eflected,  and  thence- 
forward continued  to  pay  the  interest  as 
if  it  had  actually  been  done.     Althoogh 
the  banking  account  was  kept  in  the  name 
of  the  firm,  the  moniea  standins  to  the 
account  belonged  exclusively  to  tht  part- 
ner who  committed  the  firaud ;  he  alone 
attended  to  and  had  the  control  of  the 
account,  and  the  fraud  vras  unknown  to 
the  other  partner.    Five  years  after  the 
receipt  of  the  money  from  the  client  the 
partnership  was  dissolved  ;  and  ten  years 
after  the  dissolution  of  the  partnership,  the 
partner    who    had  committed  the  fraud 
became   bankrupt,  and    the  client,  who 
from  the  tone  of  the  dissolution  until  the 
bankruptcy  had  continued  to  employ  him 
as  his  solicitor,  discovered  the  firand.    The 
client  then  filed  his  bill  against  the  other 
partner  to  recover  the  money :— iTeW,  that 
the  defendant  was  originally  liable  to  m 
plaintiff  for  the  money  received  by  the 
firm ;  that  his  original  liability  was  eon- 
tinued  as  well  after  as  before  the  dissolu- 
tion of  the  partnership,  by  the  fraudul^ 
representations  of  his  former  partner ;  and 
that  in  equity  the  limitation  m  bar  of  the 
claim  did  not  begin  to  run  in  fitvour  of  the 
defendant  until  the  time  when  the  client 
discovered  the  fraud.    Bkdr  v.  ^'^^^"^ 

V.  64* 

19.  That  the  firaud  and  miareprescntor 

tion  of  one  of  the  partners  enUtled  the 
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dient  to  relief  in  equity  against  the  other, 
not  only  if  the  case  was  one  in  which  the 
client  might  have  recovered  in  an  action  at 
Uw  against  such  other  partner,  but  also  if 
the  remedy  at  htw  agunst  the  other  part- 
ner was  barred  by  the  lapse  of  time.  76. 
20.  Articles  of  partnership  between  two 
partners  as  brewers,  maltsters,  &c.,  cove- 
nanting with  each  other  that  the]^  and  their 
respective  executors  and  adnunistrators 
would  continue  partners  for  twenty-one 
years,  determinable  upon  the  death  of  both 
partners,  unless  their  respective  represent- 
atives should  a^ee  to  continue  the  busi- 
ness for  the  residue  of  the  term ;  and  em- 
powering either  partner  to  sell  his  share  in 
the  partnership  property  (offering  it  first 
to  the  other  partner),  so  that  the  purchaser 
should  not  be  entitled  to  the  possession  of 
the  partnership  property  until  the  expira- 
tion of  the  partnersnip,  without  the  con- 
tent of  the  other  partner;  empowering, 
also,  each  partner,  either  in  his  lifetime  or 
under  his  will,  to  introduce  one  or  more 
relations,  being  sons,  brothers,  or  nephews, 
into  the  partnership,  to  take  all  or  a  por- 
tion of  hifl  share,  during  the  continuance 
of  the  partnership ;  and  providing,  that,  in 
case  of  the  death  of  eitner  or  l^th  part- 
ners durinff  the  term,  after  having  intro- 
duced such  relation,  the  person  so  intro- 
duced should  be  considered  as  the  original 
partner ;  providing,  also,  that  in  case  of 
the  death  of  either  partner  during  the 
term,  without  having  introduced  such  rela- 
tion, the  business  should  be  carried  on  by 
the  Burviying  partner  and  the  executors, 
administrators,  or  trustees  of  the  deceased 
partner;  but  making  no  provision  for  the 
case  (which  happen^)  of^the  death  of  one 
partner  during  tne  term,  and  his  executors 
or  administrators  refusing  to  be  concerned 
in  the  business  with  the  surviving;  partner, 
and  calling  for  an  immediate  dissolution, 
and  a  sale  and  distribution  of  the  partner- 
diip  property,  the  surviving  partner  not 
consenting  to  such  dissolution  or  sale  :— 
^ddy  in  a  suit  by  the  executors  of  the  de- 
ceased partner  against  the  survivor,  that 
^e  provisions  in  the  articles  for  the  con- 
tinuance of  the  partnership  during  the 
term  of  twenty-one  years  could  not  be  en- 
forced in  equity  by  way  of  specific  perform- 
>&ce  of  the  partnership  contract  against 
the  representatives  of  a  deceased  partner, 
either  by  way  of  relief  in  a  suit  in  which 
>nch  surviving  partner  was  plaintiff,  or  by 
^^  of  protection  in  a  suit  in  which  he  was 
defenduit;  and,  inasmuch  as  the  articles 
could  not  be  so  enforced,  the  plaintiffs,  the 
executors  of  the  deceased  partner,  repu- 
ting the  partnership,  were  entitled  to  a 
decree  for  a  dissolution;  but  that  such 
relief  would  be  given  to  them  in  equity 
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Bul^ect  to  any  legal  right  which  the  sur^ 
viving  partner  had  to  recover  damages 
against  the  executors  of  the  deceased  part- 
ner for  a  breach  of  the  covenants  contained 
in  the  articles;  and  that  the  amount  of  any 
damages  which  might  be  recovered  in  sucn 
an  action  must  be  added  to  the  credit  side 
of  the  account  of  the  surviving  partner  to 
be  Uiken  under  the  decree.  Downs  v. 
CoUins,  vi.  418 

21.  The  option  reserved  to  the  execu- 
tors of  the  deceased  partner  to  enter  into 
the  partnership  with  a  surviving  partner 
must  be  accompanied  by  the  obligation  on 
the  part  of  Uie  surviving  partner  to  admit 
them  ;  and,  unless  the  option  be  confined 
to  the  representatives  or  the  partner  who 
shall  die  nrst,  the  surviving  partner  must 
have  the  option  of  entering  into  the  part- 
nership with  the  representatives  of  the 
deceased  partner,  with  the  same  accom- 
panying obligation  on  their  part  to  admit 
him.    S,  C,  vi.  486 

22.  Two  sets  of  parties  having  projected 
a  railway  on  a  similar  line,  agreed  to  con- 
solidate the  project,  and  appointed  as 
solicitors  of  the  proposed  company,  the 
plaintiff  and  defendant,  whom  they  had 
respectively  consulted  prior  to  the  conso- 
lidation. The  two  solicitors  accepted  the 
appointment  without  making  any  definite 
arrangement  as  to  the  division  of  the 
business,  or  of  the  emoluments  of  the 
office,  and  a  much  larger  portion  of  the 
work  was  done  by  the  defendant  than  by 
the  plaintiff.  In  a  conversation  between 
them  about  six  months  after  the  appoint- 
ment, and  before  the  principal  part  of  the 
business  was  transacted,  the  plaintiff  stated, 
as  the  result  of  his  inqmries  into  the 
practice  in  like  cases,  that  the  allowance 
lor  office  expenses  and  personal  trouble  in 
such  limited  partnerships  between  solicitors 
was  made  by  each  party  retaining,  be- 
sides his  expenses  ana  disbursements,  from 
ten  to  twenty-five  per  cent,  on  the  amount 
of  the  net  charges  for  the  busmess  done, 
and  which  principle  he  considered  satis- 
fiictory ;  and  the  defendant,  in  reply,  ob- 
served, that  there  could  be  no  misunder- 
standing about  it  between  honourable  men. 
Upon  a  bill  by  the  plaintiff,  daiming  an 
account  and  division  of  the  profits  of  the 
business  done  by  the  company,  upon  the 
footing  of  an  equal  copartnership,  and 
offering  to  allow  twenty-five  per  cent, 
upon  the  work  done  separately  to  the 
partner  who  did  it, — ^the  Court,  in  the 
circumstances,  made  a  decree  accordingly. 
Webster  v.  Bray,  vii.  169 

23.  Issues  durected  on  the  questions, 
whether  the  solicitors  of  a  railway  com- 
pany were  partners  in  the  business  done 
by  tnem  for  the  company ;  and,  if  partners. 
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whether  in  eqnal  shares.  McGregor  v. 
Bainhriage^  vii.  164,  n. 

24.  A  ^ft  and  devise  by  one  of  the 
partners  in  a  cotton-mill,  of  all  his  pro- 
perty, estate,  and  effects,  to  trustees,  upon 
trust,  to  lay  out  and  invest  two-third  parts 
thereof  upon  real  or  good  personal  secu- 
rity, Gt  to  transfer  the  same,  and  allow  it 
to  remain  in  the  concern,  of  which  he  was 
one  of  the  co-partners,  in  the  names  of  his 
trustees,  and  alter,  vary,  change,  and 
transpose  the  same  as  they  should  think 
fit,  and  stand  possessed  of  the  same,  upon 
trust,  for  the  two  sons  of  the  testator, 
with  certain  powers  of  advancement  oat  of 
their  respective  shares  *• — HM^  to  authorise 
the  executors  to  continue  the  monies  of  the 
testator  in  the  trade,  but  not  to  trade  with 
the  monies  by  becoming  partners  in  the  firm. 
TraviB  v.  MUne^  Milne  v.  Aft'/ne,       ix.  141 

26.  The  surviving  partners  of  a  testator 
dealing  with  the  property  of  the  testator, 
with  the  knowledge  that  it  belouffs  to  his 
estate,  are  bound  to  inquire  into  uie  trusts 
ou  which  it  is  held,  and  are  liable  as  if 
they  had  actual  notice  of  those  trusts.   76. 

26.  A  suit  by  parties  beneficially  inter- 
ested in  the  estate  of  a  deceased  partner 
cannot  be  maintained  against  both  his 
executors  and  surviving  partners,  in  the 
absence  of  speeial  circumstances ;  but  col- 
lusion is  not  the  only  ground  for  such  a 
suit ;  and  it  may  be  maintained  where  the 
relation  between  the  executors  and  surviv- 
ing partners  is  such  as  to  present  a  sub- 
stantial impediment  to  the  prosecution  by 
the  executors  of  the  rights  of  the  parties 
interested  in  the  estate  as  against  such 
partners.  Ih, 

27.  It  is  not  to  be  assumed  that  the 
annual  stock-taking  by  a  partnership  truly 
represents  the  interests  of  the  severu 
psrtners  in  the  firm ;  but  it  may,  or  may 
not  do  so,  according  to  the  purposes  for 
which,  and  the  mode  in  which,  it  is  made 
up.    S.  C,  163 

28.  If  a  partner  in  a  business,  in  which 
a  secret  process  of  manufacture  and  com- 
position of  materials  is  used,  who  has  not, 
under  the  partnership  contract,  a  right  to 
the  knowledge  of  the  secret,  should  openlv 
take  part  in  the  manufacture,  and  should, 
with  the  knowledge  and  concurrence  of  his 
partners,  be  permitted  to  acquire  a  know- 
ledge of  the  process  and  ingredients,  the 
other  partners  will  be  considered  to  have 
waivea  a  right  to  the  preservation  of  the 
secret  for  tneir  separate  benefit — sembU. 
Morison  v.  Moat^  ix.  241 

29.  Bonds  executed  by  partners  to  each 
other,  relating  to  their  rights  as  partners, 
of  the  same  date  as  the  partnership  deed, 
read  with  the  deed  as  port  of  the  partner- 
ship contract.    S,  C,  ix.  260 
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80.  The  payment  of  the  expenses  of 
advertisements  out  of  partnership  funds,  16 
not  necessarily  a  groimd  for  living  to  each 
partner,  at  the  expiration  of  the  partner- 
ship, a  continuing  share  in  the  advantages 
of  publicity  prcMuced  by  the  advertise- 
ments ;  the  partnership  having  had,  during 
its  continuance,  the  fa«nefit  of  the  expen- 
diture.   S.  C,  ix.  266 

SI.  A.  and  B.,  and  the  son  of  B.,  entered 
into  partnership  as  solicitora,  and  by  arti- 
cles agreed  (2^  that  the  partners  were 
diligently  and  faithfully  to  employ  them- 
selves in  carrvin^  on  and  managing  all  the 
professional  busmess  in  whicub  they  or 
either  of  them  might  be  employed  or  con« 
cemed;  (5)  that  B.  should  use  his  best 
endeavours  to  obtain  the  appomtment  of 
the  partnership  firm  to  three  offices  or 
clerkships,  which  were  then  held  by  D., 
and  such  offices  should  be  partnership  sn- 
pointments ;  (6)  that  all  other  compatible 
offices  should  be  obtained,  if  possible,  in 
the  name  of  the  firm,  and  the  emoluments 
treated  as  part  of  the  profits  of  the  part- 
nership; (16)  that  if  B.  or  his  son  should 
retire,  or  A.,  or  B.,  or  his  son,  should  die, 
the  share  of  the  deceased  partner  should 
accrue  to  the  surviving  partners;  that  if 
B.  or  his  son  retired,  tney  were  to  nse 
their  best  endeavours  to  secure  the  oractiee 
to  the  continuing  partnere,  and  sucn  retir* 
ing  partner  should  not  practise  within 
thirtv  miles ;  (16)  that  if  either  partner 
should  not  diligently  and  faithfully  tm* 
ploy  himself  in  carr3ring  on  the  said 
partnership  practice,  and  should,  on  re- 
ceiving monies,  bills,  notes,  &c.,  knowingly 
or  wufully  omit  immediately  to  make 
entries  thereof,  or  if  A.  or  the  son  of  B. 
should  absent  himself  more  than  two 
months  in  one  >rear,  the  others  or  other  of 
the  partners,  if  they  or  he  should  think 
fit,  snonld  be  at  liberty  to  dissolve  the 
partnership,  by  giving  to  the  ofiending 
partner  a  notice  to  that  eflTect;  and  the 
partnership  should  from  that  time,  or  the 
time  specified  in  the  notice,  be  dissolved, 
in  the  same  manner  and  with  the  same 
conseouences  as  if  it  had  determined  by 
the  voluntary  retirement  of  the  ofiending 
partner.  B.  and  his  son  subsequently 
procured  their  own  appointment,  or  the 
appointment  of  one  of  them,  to  the  offices 
or  clerkships,  and  did  not  endeavour  to 
procure  the  appointment  of  A.  It  was 
afterwards  discovered  that  B.  was  greatly 
involved  in  debt;  and  he  absconded  in 
January,  1849,  and  did  not  return  to  the 
business.  In  May,  1849,  A.  served  a 
notice,  in  the  manner  pointed  out  by  Ae 
articles,  on  B.  and  his  son,  to  dissolve  the 
partnership  from  that  date;  and  he  then 
filed  his  bill  against  B.  and  his  son,  to 
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have  the  dissolution  declared  hj  the  Court, 
an  injunction  to  restrain  them  from  prac- 
tising within  30  miles,  and  a  decree  that 
they  should  resign  the  several  offices  or 
clerkships: — Hdd^  that  the  plaintiff  was 
entitled  to  dissolve  the  partnership  as  to 
B.,  but  not  as  against  the  other  partner 
(the  son  of  B.),  and  that  he  was  not  en- 
titled to  dissolve  it  by  notice  under  the 
16th  clause  without  the  concurrence  of  his 
co-partner  (the  son).    Smith  v.  MuUs^ 

ix.  556 

32.  That,  B.  not  having  procured  or 
endeavoured  to  procure  for  the  partnership 
firm  the  appointments  to  the  several  offices 
or  clerksmps,  so  as  to  give  the  plaintiff  at 
the  dtssolutton  either  a  share  of  the  profits 
of  the  offices  or  the  chance  of  competing 
for  them,  but  such  appointments  having 
been  procured  for  B.  and  his  son  to  the 
exclusion  of  the  plaintiff,  B.  and  his  son 
were  not  to  be  sllowed  to  retain  the  offices 
for  their  exclusive  benefit.  Ih, 

33.  That,  inasmuch  as,  from  the  nature 
of  the  offices,  they  could  not  be  sold,  nor 
could  any  manager  or  receiver  be  appointed 
to  carry  them  on,  the  defendants  ought  to 
be  charged  with  the  value  of  the  offices  in 
the  partnership  accounts.  Ih. 

34.  That,  tne  plaintiff  having  given  a 
notice  of  dissolution  (acting  under  the  16th 
clause),  and  his  co-partner  having  adopted 
it^  the  partnership  should  be  treated  as 
dissolved  from  the  time  of  the  notice, 
although  not  with  the  consequences  attach- 
ing to  a  dissolution  under  the  15th  clause. 

Ih. 

35.  That,  the  consequences  of  a  dissolu- 
tion under  the  15th  clause  not  having 
attached,  the  plaintiff,  therefore,  was  not 
entitled  to  the  injunction  to  restrain  the 
defendants  from  practising  within  30  mUes. 

Ih. 

36.  An  agreement,  that,  if  any  of  several 
partners  should  not  diligently  and  faithfully 
employ  himself  in  carrying  on  the  partner- 
ship practice,  the  others  might  give  notice 
of  dissolution— construed  to  refer  to  the 
diligent  and  faithAil  discharge  by  each 
partner  of  the  portion  of  business  carried 
on  by  him.  lb, 

37.  A  designed  or  wilfrd  omission  to 
make  proper  entries  in  the  partnership 
books  must  be  shown,  in  order  to  establisn 
a  case  of  breach  of  the  partnership  articles 
on  the  ground  of  an  omission  to  nuJce  such 
entries.  Ih, 

38.  A  tradesman  bequeathed  his  resi- 
duary estate,  including  nis  stock  in  trade, 
to  trustees,  with  a  direction  to  convert  into 
money  all  such  parts  as  should  not  consist 
of  leaseholds  or  money  in  the  funds ;  and 
to  invest  the  same  and  pay  the  annual  in- 
come to  Sarah  his  wife ;  uid  after  her  de- 
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cease,  to  Mary,  his  wife's  sister ;  and  after 
the  decease  of  the  survivor  of  Sarah  and 
Mary,  he  gave  his  residuair  estate  to  an- 
other person  absolutely.  Afler  the  date 
of  the  wiU  Mary  married,  and  her  hus- 
band and  the  testator  entered  into  part- 
nership, under  articles,  which  contained  a 
Sroviso,  that  if  the  testator  should  die 
uring  the  partnership,  leaving  a  widow 
surviving,  such  widow  might,  if  she  should 
think  fit,  continue  to  carry  on  the  partner- 
ship business  with  the  surviving  partner, 
and  should  be  entitled  to  the  testator's 
share  in  the  profits  and  excess  of  capital ; 
and  if  the  testator  should  leave  no  widow, 
or  his  widow  should  not  desire  to  enter 
into  the  business,  or  if  the  other  partner 
should  die  during  the  partnership,  the  sur- 
viving partner  to  take  upon  himself  the 
partnership  business  and  property,  ac- 
counting and  paying  for  the  same  as  there- 
in directed.  The  testator  died,  leaving  hia 
widow,  who,  under  this  provision,  claimed 
his  interest  in  the  partnership : — Held^  that 
the  provision  in  the  articles  took  the  testa- 
tor's share  of  the  business  wholly  out  of  the 
provisions  of  the  will,  and  that  the  widow 
became  entitled  under  the  partnership  ar- 
ticles to  such  share.    Page  v.  Cox,    x.  163 

39.  A  trust  may  well  be  created  in  the 
absence  of  any  expression  importing  confi- 
dence ;  and  the  obligation  on  the  surviving 
partner  created  by  the  partnership  articles, 
with  reference  to  the  legal  interest  in  the 
partnership,  did  not  in  substance  differ 
from  a  trust,  and  therefore  the  articles  of 
partnership  created  a  trust  in  favour  of  the 
wife,  to  arise  on  the  death  of  the  testator 
leaving  a  widow  surviving,  which  would 
attach  on  the  property  as  it  should  then 
exist.  Ih. 

40.  A.  and  B.,  who  were  partners  in  the 
business  of  sharebrokers,  and  also  bought 
and  sold  shares  on  their  own  account,  dis- 
solved their  partnership ;  and  after  the  dis- 
solution A.  deposited  with  the  bankers  of 
the  firm  shares  which  the  firm  had  con- 
tracted to  buy  but  had  not  paid  for,  and 
obtained  advances  to  pay  for  such  shares 
upon  the  security  created  by  the  deposit, 
and  signed  an  authority  to  the  bankers,  in 
the  name  of  the  firm,  fb  sell  the  shares,  if 
the  moneys  advanced  were  not  repaid  in 
a  certain  time.  In  a  suit  brought  by  B. 
against  A.  and  the  bankers,  repumating  the 
authority  of  A.  to  make  the  deposit,  ob- 
tain the  advances,  or  authorise  the  sale : — 
Ileld^  that,  under  the  circumstances,  A. 
had  power,  notwithstanding  the  dissolution, 
to  raise  monev  for  the  purpose  of  complet- 
ing the  purchase  of  the  snares  by  means 
of  the  deposit,  and  to  give  the  bankers 
authority  to  sell  the  shares  in  default  of 
repayment.    Butchart  v.  Dresser,      x.  453 


thftt  it  should  be  lawful  for  the  holders  of 
two-thirds  or  more  of  the  partnership 
shares  for  the  time  beiog  to  expel  any  part- 
ner, by  giving  him  notice  thereof  under  their 
hands  in  the  form  thereby  prescribed ;  and 
that,  immediately  after  gpvmg  such  notice, 
a  notice  of  the  dissolution  as  to  the  ex- 
pelled partner  should  be  signed  by  the 
partners  and  published,  with  power  to  any 
other  of  the  expellinff  partners  to  si^  the 
name  of  the  eiq)ellea  partner ;  and  it  was 
provided,  that,  if  a  partner  became  bank- 
rupt, insolvent,  or  was  expelled,  his  inter- 
est should  cease,  as  to  profit  and  loss, 
as  if  he  had  died  on  the  day  of  such  bank- 
ruptcy, insolvency,  or  expulsion ;  and  that 
the  amount  of  his  share  should  be  ascertained 
and  payment  secured  by  the  same  arrange- 
ment as  would  have  been  applicable  in  case 
of  his  decease ;  and  it  was  also  provided  that 
the  shares  of  retired,  deceased,  bankrupt, 
insolvent,  or  expelled  partners  should  be 
disposed  of  in  such  way,  either  to  or  be- 
tween some  or  all  of  the  continumg 
partners,  ot  by  the  admission  of  a  new 
partner  or  partners,  as  the  holders  of 
a  migority  of  shares  should  determine. 
The  articles  provided  that,  in  the  case  of 
making  certam  arrangements,  there  should 
previously  be  a  meeting  of  the  partners 
m  committee,  but  did  not  express  that  any 
such  meeting  should  be  necessary  previous 
to  the  exercise  of  the  power  to  e^pel.  The 
article  also  provided  for  the  adjustment  of 
the  partner's  accounts  within  sixty  days 
after  the  SOth  of  June  in  each  year,  when 
an  inventory  of  all  the  stocks,  debts,  &c., 
should  be  made,  with  proper  allowances, 
so  as  to  ascertain  the  partnership  pro- 
perty, profit  and  loss,  and  the  shares  of 
the  respective  parties,  which  shares  were 
to  be  carried  to  their  respective  accounts ; 
and  it  was  provided  that  the  share  of 
any  partner  who  might  wish  to  retire,  if 
his  retirement  were  consented  to  by  the 
migority  of  the  others,  was  to  be  taken  by 
the  continumg  partners  at  the  amount  at 
which  the  same  stood  at  the  time  for 
making  the  yearly  rest  or  settlement  next 
precedmg;  and  tnat  the  surviving  part- 
ners were  also  Uf  take  the  shares  of  a 
deceased  partner  at  the  amount  at  which 
the  same  stood  at  such  next  preceding 
yearly  rest  or  settlement: — Ileld^  that 
the  power  of  expulsion  of  a  part- 
ner might  be  exercised  by  two-thirds  of 
the  partners  without  any  previous  meet- 
ing of  the  partners  in  committee  upon 
the  question,  and  without  any  cause  bemg 
assigned  for  such  expulsion ;  but  Uiat  the 
power  must  be  exercised  with  good  faith, 
and  not  against  the  truth  and  nonour  of 
the  contract.  BUsset  y.  Daniel,  x.  493 
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stood  to  exist,  not  for  the  benefit  of  any 
particular  parties  holdine  two-thirds  or 
more  of  the  shares,  but  for  the  benefit  of 
the  whole  society  or  partnership.  Ik 

48.  That  it  could  not  be  exercised  merely 
to  enable  the  continuing  partners  to  sppro- 
priate  to  themselves  the  share  of  the  ex- 
pelled partner  at  a  fixed  value  less  than 
the  true  value.  ^^• 

44.  That  the  power  was  not  properly 
exercised  at  the  exclusive  instance  of  one 
partner,  and  in  consequence  of  his  repre- 
sentation to  the  other  partners,  made  with- 
out the  knowledge  and  behind  the  back  of 
the  partner  who  was  to  be  expelled,  and 
without  giving  to  such  partner  the  oppor- 
tunity of  stating  his  case,  and  of  remoring 
any  misunderstanding  on  the  part  of  his 
co-partners.  Ik 

45.  Two  persons  contracted  with  a  rail- 
way company  to  execute  certam  works, 
and,  after  some  pro^ss  had  been  made 
with  the  works,  a  judgment  creditor  of 
one  of  the  contractors  took  in  execntioD 
his  share  of  the  plant  and  effects,  which 
the  sheriff  sold  and  assigned  to  the  other 
contractor.  The  other  contractor  assigned 
the  interest  of  the  firm  in  the  contract,  and 
all  the  effects  and  monies  due  or  tobeeooie 
due  in  respect  of  the  same,  to  a  third  person, 
by  way  of  tecuri^,  with  power  for  such 
assignee  to  enter  on  the  wrarks  and  take 
possession  and  execute  the  contract  The 
said  assignee,  some  months  afterwards, 
took  possession  of  the  works  and  proceeded 
to  complete  them.  The  company  had 
notice  of  the  execution  and  sale  by  the 
sheriff  of  the  property  of  one  contractor, 
and  of  the  assiffument  to  the  other,  and  hy 
the  other  to  uie  said  assignee ;  and  they 
allowed  the  works  to  be  continued  by  the 
two  latter  persons  respectively,  and  made 
payments  to  them  on  aocconnt.  The  as- 
signee having  (after  the  insdven^  of  his 
assignor)  filed  his  bill  against  the  com- 
pany for  an  account  of  what  was  due  fiom 
them  in  respect  of  the  contract,  and  for  a 
declaration  that  a  release  executed  to  the 
company  by  the  contractor  whose  share 
had  been  taken  and  assigned  by  the  sheriff, 
was  fraudulent :— ffeW,  that  the  seiiure  m 
execution  of  one  partaer's  share  of  the 
plant  and  effects  operated  as  a  dissolution 
of  the  partnership,— -that  the  subsequent 
prosecution  of  the  works  by  the  other  con- 
tractor, or  his  assignee,  did  not  necessarily 
involve  any  new  contract  with  the  com- 
pany, but  was  consistent  with  that  there- 
tofore made,— that  the  oontract<M",  or  his 
assignee,  who  without  olgcction  from  the 
company  prosecuted  the  works,  could  sus- 
tain a  smt  against  the  company  for  pay- 
ment of  what  had  become  due  from  them 
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in  respect  of  the  works  done  under  the 
contract,— and  that  a  release  executed  hy 
the  partner  and  contractor  whose  share  of 
the  partnership  effects  had  been  taken  in 
execution,  was  void  as  against  the  other 
contractor  and  his  assignee.  AspinallY, 
The  London  and  North-Western  Railway 
Company^  zi.  825 

PART  OWNER. 
See  Jurisdiction — Ship. 


PART  PAYMENT. 

iSec  Annuity. 

PATENT. 

1.  Injunction  ^ranted  against  subjects  of 
the  kingdom  of  Holland,  to  restrain  them 
from  usmg  on  board  their  ships  within  the 
dominions  of  England,  without  the  license 
of  the  plaintiffs,  an  invention,  to  the  benefit 
of  which  the  plaintifis  were  exclusiyely 
entitled  under  tne  Queen^s  patent.  Cald- 
well  V.  VanvUssengen^  ix.  415 

2.  Foreigners  in  this  country,  as  well  as 
British  subjects,  are  liable  to  actions  for 
the  injury  done  by  their  infringing  upon 
the  sole  and  exclusiye  right  granted  by 
the  Crown  to  patentees  of  inventions  in 
conformity  witn  the  law  and  constitution 
of  this  country  ;  and  the  powers  of  the 
Court  of  equity,  which  are  founded  on  the 
insufficiency  of  the  legal  remedy,  must 
be  enforced  against  them  as  well  as  against 
British  subjects.  lb. 

3.  The  Crown  has  always  exercised  a 
control  over  the  trade  of  the  country ;  and 
though  restrained  by  the  common  law  and 
the  Statute  of  Monopolies  (21  Jac.  1,  c.  8) 
within  reasonable  limits,  the  Crown  might 
grant  the  exclusive  right  to  trade  with  a 
new  invention  for  a  reasonable  period.  The 
Btat.  21  Jac.  1,  c.  8,  did  not  create  but  con- 
trolled the  power  of  the  Crown  in  grant- 
ing to  the  first  inventors  the  privilege  of 
the  sole  working  and  making  of  new  ma- 
nufactures. Jb. 

4.  The  prohibitory  words  of  the  patent, 
which  are  addressed  only  to  the  subjects  of 
this  country,  are  in  aid  of  the  grant,  and 
not  in  derogation  of  it.  /&. 

5.  Principles  upon  which  the  Court  will 
interfere  to  protect  a  patentee  before  he 
has  established  his  right  at  law  in  the  case 
of  patents  which  have  been  long  used  or 
enjoyed,  or  will,  in  the  case  of  new  patents, 
suspend  its  interference  until  the  right  at 
law  has  been  established.     S,  C,     ix.  424 

6.  Whether  there  might  not  be  a  case  of 
necessary  user  of  an  iny^tion  which  the 
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Court  would  not  regard  as  the  infrinf^ement 
of  a  patent — quare,    S.  C,  ix.  429 

PAUPER. 
See  Costs — ^Dispaupering. 

PAYMENT. 

See  Executor— Order— Statutes,  Con- 
STRUcnoN  OF,  8  &  4  WiU,  4,  c.  27,  ss.  2, 8 
— ^Vendor  and  Purchaser. 

PAYMENT  INTO  COURT. 

See  Appendix,  vol.  ix,  p.  Ixxxi ;  vol.  x,  pp. 
XXX,  bdii— Pleading— Statutes,  Con- 
struction OF,  4  Geo.  2,  c.  28. 

1.  Where  the  suit  to  redeem  the  lease  was 
brought  by  the  personal  representatives  of 
the  lessee,  evidence  having  been  given 
tending  to  show  that  the  lessee  in  his  life- 
time was  insolvent,  and  had  committed 
breaches  of  covenant,  and  that  his  estate 
was  also  insolvent,  the  Court  directed  an 
issue  to  try  whether  other'  breaches  of 
covenant  had  been  conunitted  or  waived, 
but  imposed  it  as  a  term  upon  the  plaintiff 
that  he  should  previously  pay  into  court  the 
costs  at  law  ana  the  arrears  of  rent  due  at 
the  time  the  lessor  sued  out  his  writ  of 
possession.    Bowser  v.  Colbyj  i.  109 

2.  An  executor,  who  had  proved  the  will 
in  India,  and,  in  his  answer,  admitted  that, 
after  pavment  of  all  the  known  debts,  a 
certain  balance  of  the  estate  remained  in 
his  hands,  subject  to  other  charges  and 
expenses,  the  amount  of  which  he  nad  not 
ascertained,  and  that  he  had  invested  such 
balance  on  personal  security  in  India, — 
ordered  to  pay  the  balance  into  court, 
allowing  a  reasonable  sum  to  be  retained 
in  respect  of  the  suggested  deductions,  by  a 
day  which  would  aSPord  time  for  the  re- 
mittance of  the  fund  from  India.  Jtoy  v. 
Gibbon,  iv.  65 

3.  A  residuary  sum  of  stock  standing  in 
the  names  of  trustees,  the  dividends  of 
which  were  paid  by  them  to  the  parties 
entitled  thereto,  ordered  to  be  trans- 
ferred into  Court  to  the  credit  of  the  cause, 
on  the  application  of  a  party  entitled  to  a 
mere  contingent  interest  in  the  fund,  and 
notwithstanding  that  all  the  parties  entitled 
to  vested  interests  therein  were  satisfied 
with  the  conduct  and  custody  of  the  trus- 
tees, and  opposed  the  application.  Bartlett 
V.  Bartlett,  iv.  631 

4.  It  is  not  the  practice  to  order  the  pay- 
ment of  money  mto  court  upon  motion 
made  after  the  decree  in  a  cause  and  before 
the  hearing  for  further  directions,  founded 
merely  on  admissions  in  the  answer.  Binns 
V.  Farr,  vii.  288 
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PAYMENT  OUT  OF  COURT. 

j&g  Appendix,  vol.  ix,  pp.  xliii,  Ixxxi ; 
vol.  X,  pp.  XXX,  Ixiv — Dismissal — Stay 
OF  Pkoceedings. 

1.  Where  the  sum  to  be  paid  out  of 
court  amounts  to  £11,  it  will  not  be  or- 
dered to  be  paid  to  the  solicitor.  Hawkins 
V.  Dodd,  i.  146 

2.  Order  for  payment  of  the  dividends 
of  a  fund  in  court  to  the  executors,  for 
distribution  amongst  the  parties  interested, 
before  the  accounts  of  the  estate  were  taken, 
the  executors  admitting  assets  of  the  testa- 
tor for  all  purposes.    Shewell  v.  Shewell, 

ii.  154 

3.  A  legacy  to  a  woman  for  life,  with 
remainder  to  her  children,  paid  out  of 
court,  on  the  petition  of  the  mother  and 
children,  on  their  undertaking  to  account, 
if  reouired,  as  the  Court  should  direct, — 
the  cnildren  having  attained  twenty-one, 
and  the  mother  being  sixty-six  years  of  age. 
Brown  v.  Pringle,  iv.  124 

4.  Where  it  appeared,  upon  affidavits, 
in  an  administration  suit,  tnat  the  estate 
was  large,  with  but  few  debts  or  charges 
thereon,  the  Court  ordered  the  jointure  of 
the  widow  of  the  testator  and  annuities 
given  by  his  will  to  be  paid  out  of  the 
mcome  of  the  estate  before  decree,  but  re- 
fused to  direct  the  payment  of  pecuniary 
legacies.    Dighy  v.  Boy  catty  v.  444 


PAYMENT  OF  LEGACUES. 

See  Administration  Suit — Evidence. 

PECUNIARY  LEGATEES. 
See  Fabties. 

PEDIGREE. 
See  Nephew. 

PEER  OF  PARLIAMENT. 
See  Joint  Stock  Company. 

PENALTY. 

See  Life  Assubance. 

The  owner  of  a  ferry  obtained  an  Act  of 
Parliament  enabling  mm  to  build  a  bridge 
instead  of  a  ferry,  and  to  take  tolls  thereon; 
and  enacting  that  any  person  who  should 
evade  the  payment  of  the  tolls,  by  convey- 
ing, or  assistmg  to  convey,  passengers,  &c. 
across  the  river,  within  the  limits  of  the 
ferry,  otherwise  than  by  the  bridge,  should 
forfeit  and  pay  40«.  for  every  sucn  offence, 
to  be  recovered  in  a  gummary  way  before 
a  joatice  of  the  peace,  and  levied  under  a 
warrant  to  be  issued  by  such  justice ;  and 
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that  one  moiety  of  such  penalty  should  be 
paid  to  the  inrormer,  and  the  other  to  the 
owner  of  the  bridge ;  and  that,  where  no 
sufficient  distress  was  found,  the  offender 
might  be  committed  for  non-payment  of 
sucli  penalty;  and  that  any  party  ag- 
^eved  might  appeal  from  any  order  of  a 
justice  under  the  Act  to  the  quarter  ses- 
sions, but  no  order  or  proceedings  in  the 
execution  of  the  Act  should  be  removed  by 
certiorari  or  any  other  suit  or  process  to 
any  court  of  record  at  Westminster.  On 
a  motion  to  restrain  a  railway  company, 
whose  terminus  was  within  the  limits  of 
the  ferry,  from  conveying  railway  passen- 
gers across  the  river  in  steam  boats : — Held, 
that,  although  the  Act  which  substituted 
the  bridge  for  the  ferry  gave  the  owner  of 
the  bridge  no  right  of  action  against  per- 
sons evading  the  tolls,  jet,  if  he  were  en- 
titled to  recover  penalties  against  ofienders 
imder  the  Act  de^  die  in  diem,  the  Court 
would  protect  him,  by  iniimction,  from  the 
infringement  of  lus  right.  That,  as  no 
action  could  be  brought,  under  the  Act,  by 
the  plaintiff,  against  the  railway  company, 
in  respect  of  tnc  alleged  wron^,  the  Court 
would  not  simply  leave  the  plamtiff  to  pro- 
ceed by  distress,  in  order  that  his  legal 
right  might  be  tried  in  replevin,  but  womd 
direct  an  issue  to  try  such  right,  and  re- 
c^uire  the  defendants  not  to  raise  any  objec- 
tion at  law  on  the  ground  that  the  alleged 
wrong  was  done  by  a  corporation.  Coryr. 
The  Yarmouth  and  Norwich  R,  Cb.,  iii.  598 


PENCIL. 
See  Agbeeuemt. 

PERIOD  OF  DISTRIBUTION. 
See  Chujdren— Next  op  Kin— Will. 

PERPETUAL  INJUNCTION. 
See  iNJXJNcrnoN. 

PERPETUITY. 
See  Devise — ^Powee. 

PERSONAL  CHATTELS. 
See  Debtor  and  Creditob. 

PERSONAL  ESTATE- 
See  Conversion. 

PERSONAL  REPRESENTATIVE. 

Su  Appendix,  vol.  ix,  pp.  xlvi,  Ixxxii— 

Ckabob. 


PETITION. 


PLEA. 


PETITION. 

See  Appendix,  vol.  x,  pp.  Ixr,  Ixvi.— Ap- 
pointment —  Chubchwakden  — Con- 
tempt—  Costs — Next  Friend — Ob- 
JEcnoNs  to  Report — ^Pleading — Re- 
HEARiNa  —  Specific  Performance — 
Statutes,  Construction  of,  1  Will.  4, 
c.  60,  8.  2. 

PIRACY. 

1.  The  proprietor  of  a  book,  whose 
copyright  has  been  invaded  bjr  the  printing 
of  a  simUar  work,  and  who  is  entitled  to 
an  injunction  to  restrain  the  printmg  and 
sale  of  the  unlawful  work,  is  not,  under 
the  Stat.  54  Geo.  3,  c.  156,  s.  4,  entitled  to 
an  order  for  the  delivery  up  of  the  illegal 
copies — ^if  the  book,  the  copyright  of  which 
has  been  infringed,  was  not  composed,  and 
entered  according  to  the  statutes,  at  the 
time  the  illegal  copies  were  printed.  Col- 
hum  V.  Simms^  IL  543 

2.  SembUy  there  is  no  common  law  ri^ht 
in  the  author  or  proprietor  of  a  book  which 
is  pirated,  to  the  deuvery  up  of  the  copies 
of  the  iUe^  work ;  and,  therefore,  if  such 
relief  is  ^ven  in  equity,  it  must  be  under 
the  provisions  of  the  statutes  for  the  pro- 
tection of  literarv  property.  Ih. 

8.  Whether  the  copies  of  the  illegal 
work  would  in  any  case  be  ordered  to  be 
delivered  up  in  a  suit  to  which  the  person 
at  whose  expense  and  on  whose  account 
they  had  been  printed  was  not  a  party — 
q^otre.  lb, 

4.  Principle  upon  which  the  Court  gives 
an  account  of  the  profits  of  the  unlawful 
work,  in  the  case  or  piracy.    S.  C,  ii.  560 

PLAINTIFF. 

'SNseADMiNiSTRATiON— Amendment — Con- 
nucr  of  Sale — Contempt — Costs — 
Creditors'  Suit  —  Infant  —  Inter- 
pleader—  Joint-Stock  Company  — 
Motion  —  Order — Parties  —  Ship — 
Solicitor — Statutes,  Construction 
op,  1  wm,  4,  c.  60— Witness. 

1.  The  plaintiff  brought  her  bill  for  re- 
demption, describing  herself  as  A.  B.,  the 
widow  of  the  mortgagor,  and  claiming  as 
his  devisee  and  executrix ;  but  she  obtained 
probate  of  the  will  as  A.  C,  otherwise  B., 
spinster : — Heldy  that,  as  the  description  of 
tne  plaintiff  in  the  suit  involved  the  ques- 
tion of  her  title  under  the  will,  the  above 
variance  did  not  entitle  the  defendant  to 
have  the  bill  taken  off  the  file,  or  security 
given  for  costs.    Oriffith  v.  RickettSy  vii.  196 

2.  One  of  several  plaintiffs  having  con- 
curred in  authorising  a  suit  to  be  insti- 
toted,  and  after  its  institution  instructing 
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the  solicitor  for  the  plaintiffs  not  to  take 
any  further  proceedings  in  the  cause,  is 
not,  upon  further  proceedings  being  taken, 
entitled  to  an  order  that  the  solicitor  shall 
indemnify  him  in  respect  of  the  subsequent 
costs  of  the  suit.     Winthrop  v.  Murray^ 

vii.  172 

PLAINTIFF   IN  CROSS   SUIT  OUT 
OF  JURISDICTION. 

See  Securffy  for  Costs. 

PLEA. 
See  Contempt — Costs — Outlawry. 

1.  To  a  bill  for  an  account  of  the  deal- 
ings and  transactions  of  a  partnership  by 
the  executors  of  a  deceased  partner,  the 
defendant  pleaded,  that,  for  a  certain  con- 
sideration, an  agreement  (not  in  writing) 
was  entered  into  between  the  testator  and 
himself,  that  all  accounts  between  them 
and  aU  claims  of  the  testator  in  respect  of 
the  estate,  moneys,  and  effects  of  the  part- 
nership, and  the  debts  due  to  and  from  the 
same  should  be  waived: — Heldy  that  the 
agreement  should  be  construed  to  imj>ort 
that  the  defendant  thereby  took  upon  him- 
self the  discharge  of  the  partnershii)  lia- 
bilities, but  that  the  plea  was  bad,  inas- 
much as  it  did  not  aver,  that  no  such 
liabilities  still  remained  to  be  discharged. 
Brown  v.  Perkins,  i.  564 

2.  SembUy  there  is  no  rule  that  a  release 
or  a  stated  account  arc  the  only  defences 
which  can  be  set  up  by  way  of  plea  to  a 
bill  for  an  account.  Ih, 

3.  A  plea  of  no  partnership  to  a  bill  for  a 
partnership  account  is  defective  in  sub- 
stance, if  not  supported  by  an  answer  to 
allegations  in  the  bill,  whicn,  if  true,  would 
establish  the  partnership.  Harris  v.  Ilarrisy 

iii.  450 

4.  To  a  bill  for  a  partnership  account  by 
the  representatives  of  an  alleged  partner 
against  the  survivor,  suggesting  a  pretence 
by  the  defendant  that  no  partnership  ex- 
isted, and  charging  that  the  defendant  was 
in  possession  of  documents  by  which  the 
fact  of  the  partnership  alleged  bv  the  bill 
would  appear,  the  defendant  pleaded  no 
partnersnip,  and  supported  his  pica  by  an 
answer  to  the  alleged  facts,  but  aid  not  an- 
swer as  to  whether  he  was  in  possession  of 
documents  showing  the  truth  of  the  bill : 
— Heldy  that  the  defendant,  for  the  purpose 
of  the  argument  of  the  plea,  must  be  in- 
tended to  admit  that  he  had  in  his  posses- 
sion evidence  which  would  prove  the  part- 
nership ;  and  that  the  plea  must,  there- 
fore be  overruled.  Ih, 

5.  An  agreement  in  writing  for  the 
sale  of  an  estate  by  a  father  to  ms  son  ex- 
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pressed  a  money  consideration;  but  the 
conveyance  of  the  estate  expressed  the  con- 
sideration of  natural  love  and  affection.  To 
a  bill  by  the  son  for  a  discovery  of  the  con- 
veyance, a  plea  of  the  agreement  in  writing, 
and  that  the  purchase -money  had  never 
been  paid  or  released,  was  held,  imder  the 
circumstances,  to  be  defective,  in  not  aver- 
ring that  the  money  was  due.  Drake  v. 
Drake,  '  iii.  528 

6.  Bill  of  discovery  in  aid  of  an  action  of 
ejectment.  Plea,  that  the  plaintiff  bad 
contracted  to  purchase  the  estate,  and  that 
the  defendant  nad  a  lien  on  it  for  the  un- 
paid purchtoe-money.  SemhUy  that  the 
plea  18  no  defence  to^the  discovery;  but 
that  ^e  proper  mode  of  protecting  the 
equitable  mterest  of  the  defendant  is  by  a 
cross-suit  for  relief.  Ih. 

7.  There  is,  on  principle,  no  objection  to 
a  plea  of  multifariousness — semble.  Benson 
V.  HadfieJd,  iv.  32 

8.  A  defendant,  residing  abroad,  had  ob- 
tained two  orders  from  the  Master  for  time 
**  to  answer,"  not  including  the  expression 
that  leave  was  given  *^  to  plead  or  demur." 
The  defendant's  solicitor,  on  application  for 
a  third  order,  produced  before  the  Master 
a  document  which,  he  stated,  was  the  draft 
of  the  answer,  which  answer  would  be  filed 
without  delay,  and  the  Master  gave  two 
months  further  time.  The  defendant  af- 
terwards filed  a  plea  to  the  bill: — Held, 
that  the  plea  was  an  answer,  and  satisfied 
the  terms  of  the  Orders  giving  time  to  an- 
swer.    Hunter  v.  Nockolds,  vi.  12 

9.  A  plea  to  a  bill  of  revivor,  by  the  re- 
presentatives of  a  deceased  defendant,  that 
the  party  whom  they  represent  was  never 
served  with  a  subpoena  to  appearand  answer, 
and  did  not  appear  nor  answer  the  original 
bill,  overruled,  as  insufficient  in  substance, 
— not  excluding  the  fact  that  the  deceased 
party  might  by  other  means  have  been 
Dound  by  the  proceedings  in  the  original 
cause.    Rawlins  v.  Moss,  vi.  604 

PLEADENG. 

See  Administration  Suit  —  Agent  — 
Amendment  —  Answer  —  Appendix, 
vol.  X,  p.  56 — Bankrupt — Bankruptcy 
— Bell—Bill  orREvrvoR — Charity — 
Co-PLAiNTirrs — Costs — Decree — De- 
murrer —  Discovery  —  Evidence  — 
Executor  de  son  Tort  —  Fraud — 
Husband  and  Wife — Immateriality 
— ^Insolvent  Debtor — Interpleader 
—Joint-Stock  Cowpany—Lunacy — 
Multifariousness — Parties — Part- 
nership —  Plaintiff  —  Plea — Pbo- 
uxiTY — Ship  —  Solicitor  —  Supple- 
mental Bill — ^Trust. 
1.  Each  of  two  original  suits  to  recover 
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the  same  sum  of  money  became  defective 
by  the  insolvencv  of  a  party  who  was  plain- 
tiflPin  the  first  of  the  causes  and  a  ddend- 
ant  in  the  second,  the  plaintiff  in  the  se- 
cond suit  not  being  a  party  to  the  first  suit : 
— Held,  that  the  defect  in  the  first  suit  was 
not  remedied  bv  a  supplemental  bill  in  the 
second  suit,  before  a  decree  was  obtained 
in  that  suit.     Cattell  v.  CorraU,  i.  216 

2.  The  prayer,  under  the  23rd  Order  of 
August,  1841,  "that  the  defendant, upon 
being  served  with  a  copy  of  the  bill,  may 
be  bound,'^  &c.,  will  be  required  to  be  in- 
serted in  the  prayer  of  process.  Gibson  v. 
Haines,  i.  317 

8.  Observations  on  the  cases  in  which 
defendants  to  an  original  bill  should  be 
made  defendants  to  a  supplemental  bill. 
Dyson  v.  Morris,  413 

4.  After  the  trustees  of  a  charity  had  put 
in  their  answer  in  a  suit,  and  before  the 
hearing,  one  trustee  died,  and  another  re- 
signed. New  trustees  were  appointed  in 
their  stead,  but  were  not  made  parties  to 
the  cause  before  the  hearing.  After  the 
cause  was  heard  and  jud^ent  pronounced, 
an  information  was  filed  against  the  new 
trustees,  praying  the  benefit  of  the  former 
proceedings  against  them,  and  that  they 
might  be  removed,  as  persons  not  duly  qua- 
lified. The  new  trustees  by  then:  answer 
made  a  case  to  shew  that  the  decree,  if  en- 
forced, would  be  prejudicial  to  the  charity, 
and  insisted  that  it  ought  not  to  be  made 
against  them : — Held,  that  the  new  trus- 
tees came  in  under  the  founder,  and  not 
imder  the  trustees  for  whom  they  were 
substituted ; — that,  the  issue  on  the  infor- 
mation was  not  merely  whether  the  new 
trustees  were  bound  or  not  by  the  decree; 
— that,  having  been  trustees  at  the  time  of 
the  decree,  they  ought  to  have  been 
made  parties ; — that,  not  having  been  par- 
ties, they  were  not  so  bound  by  the  former 
proceedings  as  to  be  precluded  from  making 
a  case  by  way  of  defence  to  the  suit ;  and 
that  the.  statement  in  their  answer  of 
further  facts  for  that  purpose  was  there- 
fore not  impertinent.  Attorney' General  v. 
Foster,  u.  81 

5.  An  averment  in  a  bill  to  restrain  the 
setting  up  of  outstanding  terms  in  ^ect- 
ment, — that  H.  being  or  claiming  to  be  en- 
titled to  the  premises,  devised  them  to  the 
plaintiff,  and  positively  averring  the  title  of 
the  plaintiff  thereto,  accom|)anied  by  state- 
ments shewing  that  his  claun  was  founded 
upon  the  devise : — Held  to  be  sufficiently 
certain  upon  general  demurrer.  Houghton 
V.  Reynolds,  ii-  264 

6.  There  is  no  rule  of  pleading  which  re- 
quires that  the  facts  creating  the  title  of 
the  pUintiff  to  relief  must  appear  on  the 
statmg  part  or  before  the  chaxging  part  of 
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the  bill ;  but  an  aUegation  that  the  defend- 
ant  pretends,  &c.,  and  a  general  charge  of 
the  contrary  of  such  pretences,  is  not  an 
averment  of  the  facts  implied  in  the  con- 
trary diarge.  lb, 

7.  Bill  by  two  of  the  proprietors  of  shares 
in  a  company  incorporated  by  Act  of  Par- 
liament, on  behalf  of  themselves  and  all 
other  the  proprietors  of  shares  except  the 
defendants,  against  the  five  directors,  (three 
of  whom  had  become  bankrupt),  and  against 
a  proprietor  who  was  not  a  director,  and 
the  solicitor  and  architect  of  the  company, 
charging  the  defendants  with  concertina 
and  effecting  various  fraudulent  and  iUeeu 
transactions,  whereby  the  property  of  uie 
company  was  misapplied,  aliened,  and 
wasted ;  that  there  had  ceased  to  be  a  suf- 
ficient number  of  qualified  directors  to 
constitute  a  board ;  that  the  company  had 
no  clerk  or  office;  that  in  such  circum- 
stances the  proprietors  had  no  power  to 
take  the  property  out  of  the  hands  of  the 
defendants,  or  satisfy  the  liabilities  or  wind 
up  the  affairs  of  the  company;  praying 
that  the  defendants  might  be  decreed  to 
make  good  to  the  company  the  losses  and 
expenses  occasioned  by  the  acts  complained 
of;  and  praying  the  appointment  or  a  re- 
ceiver to  take  and  apply  the  property  of 
the  company  in  discharge  of  its  liabilities, 
and  secure  the  surolus:  the  defendants 
demurred: — Held,  tnat,  upon  the  facts 
stated,  the  continued  existence  of  a  board 
of  directors  de  &cto  must  be  intended; 
that  the  possibility  of  convening  a  general 
meeting  of  proprietors  capable  of  con- 
trolling the  acts  of  the  existmg  board  was 
not  excluded  by  the  allegations  of  the  bill; 
that  in  such  circumstances  there  was 
nothing  to  prevent  the  company  from 
obtaimng  redress  in  its  corporate  character 
in  respect  of  the  matters  complained  of; 
that  therefore  the  plaintiffs  could  not  sue 
in  a  form  of  pleadmg  which  assumed  the 
practical  dissolution  of  the  corporation; 
and  that  the  demurrers  must  be  allowed. 
Foss  V.  Ilarbottle,  ii.  461 

8.  The  49th  Order  of  August,  1841, 
does  not  dispense  with  the  necessity  of 
stating,  in  a  bill  of  revivor,  so  much  of  the 
pleadings  in  the  original  suit  as  is  sufficient 
to  show  the  title  of  the  plaintiff,  as  against 
the  defendant,  to  revive  the  suit.  Griffith 
V.  Rickeila,  iii.  476 

9.  If  the  statements  in  the  bill  of  revivor 
do  not  show  a  title  to  revive,  the  plaintiff 
cannot  on  demurrer  supply  the  defect  bv 
reading  the  record  oi  the  original  bill, 
although  that  record  be  referred  to  in  the 
bill  of  revivor.  lb. 

10.  The  title  to  revive  the  suit  against 
the  defendant  is  not  shown  by  the  mere 
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statement,  that  such  defendant  is  the  re  • 
presentative  of  a  party  who  had  answered 
the  original  bUl.  lb, 

11.  The  plaintiff  cannot,  on  demurrer, 
sustain  the  bill  by  waving  the  relief  prayed 
against  the  demurring  defendant.  lb, 

12.  Where,  consistently  with  the  state- 
ments in  a  bill  of  revivor,  the  defendant 
might  have  been  made  a  party  either  to 
receive  or  pay  what  was  aue  to  her  from 
the  estate  of  which  she  was  the  representa- 
tive, or  to  account  for  her  own  receipts, 
but  it  did  not  appear  whether  she  was  a 
party  for  any  of  such  purposes,  or  in  what 
character  she  was  brought  before  the 
court,  her  demurrer  was  allowed.  lb. 

13.  A  general  charge  of  fraud  is  to  be 
referred  to,  and  explained  by,  the  particu- 
lar allegations  of  firaud  which  the  bill  con- 
tains; but,  if  there  be  no  definite  or 
specific  charge  of  fraud,  a  vague  charge-— 
^ere  the  &cts  alleged  may  or  may  not 
amount  to  a  fraud— will  not  sustain  the 
bill  upon  demurrer.    Munday  v.  Knight^ 

iii.  497 

14.  On  the  death  of  one  of  two  partners, 
his  executors  filed  a  bill  against  the  survi- 
vor, alleging  that  the  survivor  had  trans- 
ferred Uie  partnership  funds  into  his  own 
name,  and  had  applied,  and  intended  to 
apply  them  in  carrying  on  the  business  for 
his  own  benefit;  and  praying  that  the 
partnership  accounts  mi^t  be  taken,  and 
Uie  interests  of  the  parties  therein  ascer- 
tained. The  decree,  among  other  thinffs, 
directed  the  partnership  accounts  to  oe 
taken.  Before  the  general  report  was 
made,  the  defendant  (the  survivor  of  the 
partners^  died;  and  the  plaintiffs  filed 
their  bill  of  revivor  and  supplement  against 
his  representatives,  praying  the  benefit  of 
the  proceedings,  and  that  the  accounts 
might  be  earned  on  as  against  the  new 
de&ndants ;  and  that  the  plaintiffs  might 
be  declared  to  be  entitled,  at  their  option,  to 
the  profits  or  interest  on  the  partnership 
property  used  by  the  surviving  partner 
after  the  death  of  the  other  :—-beld,  that 
the  supplemental  bill  was  in  the  nature 
of  a  bill  of  review,  and,  having  been  filed 
without  tiie  leave  of  the  Court,  was  irregu- 
Im".     Toulmin  v.  Copland,  iv.  41 

15.  That,  inasmuch  as  the  relief  sought 
by  the  supplemental  bill  might,  in  sub- 
stance, vary  the  decree  in  the  original 
suit,  the  defendants  had  not,  by  answering 
the  bill,  precluded  themselves  from  insist- 
ing on  that  objection.  lb. 

16.  That  the  irregularity  might  be  cor- 
rected by  ordering  a  stay  of  proceeding, 
without  taking  the  bill  and  answer  off  the 
file.  ^^' 

17.  That,  idthough  the  supplemental 


bill  might  not  of  necessity  have  been 
irregular  if  it  had  excluded  a  period  of 
eleven  days  between  the  death  of  the  one 
partner  and  the  filing  of  the  bill  against 
the  other,  yet  the  Court  would  not  reject 
that  period,  for  the  purpose  of  sustaining 
the  bUl.  lb, 

18.  General  charges  or  ayerments  with- 
out force,  if  unsupported  by  a  statement 
of  particular  facts,  of  the  effect  of  which 
the  Court  may  judge.    Hunter  y.  Daniel^ 

iv.  432 

19.  The  plaintiffs  (who  were  part  owners 
of  the  ship)  having  founded  their  title  to 
relief  on  their  rignts  as  charterers,  and 
stated  that  they  were  managing  owners, 
not  for  the  purpose  of  relief  as  managing 
owners,  but  in  order  to  protect  their  rights 
as  charterers,  are  not  entitled  to  an  injunc- 
tion, foimdcd  merely  on  their  right  as 
mana^ng  owners,  but  can  be  entiUed  to 
such  mjunction  only  on  the  foundation  of 
their  rights  as  cnarterers.  Lidgett  y. 
Williams^  iv.  464 

20.  In  a  suit  by  a  legatee  claiming 
seyeral  legacies  under  the  will  and  codicils 
of  the  testator,  against  the  executor, 
naming  as  a  defendant  another  legatee, 
who  under  one  construction  of  a  bequest 
would  be  entitled  to  an  interest  in  one  of 
the  legacies  claimed  by  the  plaintiffs,  the 

I)laintms  alleged  by  their  bill  that  the  other 
egatee  so  named  as  a  defendant  was  out  of 
the  jurisdiction,  but  did  not  prove  it ;  and 
upon  motions  ex  parte,  supported  by  affida- 
vits, tihat  such  otner  legatee  could  not  be 
fbimd  to  be  served  with  process,  obtained 
leave  to  file  a  replication,  and  afterwards  to 
set  down  the  cause  against  the  defendants 
who  had  appeared  and  answered.  At  the 
hearing,  the  absence  of  the  other  legatee 
was  urged  by  the  executor  as  aprelimmary 
objection  to  the  hearing  of  the  cause ;  but 
the  Court  heard  the  cause  upon  the  ques- 
tions of  construction  on  the  bequests  in 
which  the  absent  legatee  was  not  interested, 
and  reserved  the  consideration  of  the  ques- 
tion as  to  the  bequest,  in  which  it  was  sug- 
gested that  the  absent  party  had  an  inter- 
est, directing  that  legacy  to  be  brought 
into  court,  and  also  mrecting  an  inqiury 
before  the  Master,  whether  the  absent 
party  was  out  of  the  jurisdiction.  Mores 
y.  Mores^  vi.  125 

21.  The  proper  form  of  proceeding  to 
recover  stock  and  dividends,  unclaimed  for 
ten  years,  and  carried  over  to  the  acconnt 
of  tne  Commissioners  for  the  Reduction  of 
the  National  Debt,  under  the  statute  56 
Geo.  3,  c.  60,  is,  by  petition  to  be  served 
upon  the  Attorney-General  and  the  Com- 
missioners, and  not  by  bill  in  the  first  in- 
stance ;  and  if  there  be  conflicting  claims  I 
to  the  f\md|  the  Court  will  then  give  direc- 1 

^51 


tiona  for  the  trial  of  the  rights  of  the  parties 
between  themselves,  either  by  suit  or  other- 
wise.   Hunt  y.  Peacock^  yL  361 

22.  A  defendant  may  state  in  his  answer, 
and  take  issue  upon,  matters  which  hiUH 
pened  after  Uie  bill  was  filed;  but  the 
Court  will  not  deal  with  the  sulject  of  the 
suit  by  interlocutory  order  founded  upon 
matters  which  occur  after  the  answer  nas 
been  filed,  and  are  not  brought  forward  by 
amendment,  by  supplemental  bill,  or  bj 
supplemental  answer.  Stamps  y.  The  Bir- 
mingham^ Wolverhampton^  and  Stow  Vatteff 
Railway  Company^  yii.  258 

23.  A  mortgagee  contesting  by  lua  bill 
the  right  of  a  soficitor  of  the  mortgagor  to 
a  lien  upon  documents  relating  to  the 
mortg^ed  property,  in  priority^  to  hb  (the 
plainti#s)  charge,  but  offenng,  in  eaae 
such  prior  lien  should  be  established,  to 
pay  the  amount  due  in  respect  of  the  same, 
IS  not  bound  by  such  offer  to  redeem  the 
documents  to  which  the  solicitor's  lien  ex- 
tends, but  may  abandon  his  right  to  the 
documents  and  take  such  a  Heme  as  his 
position  of  mortgagee  entitles  him  to,  in 
priority  to  the  lien  of  the  solicitor.  FieUy 
y.  Wathen^  yii  851 

24.  Qucere^  whether,  and  in  what  eases, 
a  plaintiff,  who  has  by  the  bill  gratuitously 
onered  to  submit  to  certain  terms  on  his 
part,  may,  at  or  after  the  hearing  of  the 
cause,  withdraw  such  offer,  and  stiU  obtain 
relief  in  the  suit.    S,  C,  yii.  871 

25.  To  a  bill  filed  by  the  heir  to  set  aside  a 
purchase  from  his  ancestor,  on  the  ground 
of  fraud,  stating,  also,  that  the  purchase- 
money,  or  alleged  consideration,  was  not 
paid, — ^the  personal  representatiye  of  the 
ancestor,  having  an  interest  in  the  ques- 
tion whether  the  contract  is  valid  or  not 
is  a  necessary  party :  and  if  such  personal 
representative  DC  brought  before  the  Court 
by  supplemental  bill,  the  origind  defendant 
should  be  made  a  party  to  such  supple- 
mental bill.     Wilkinson  y.  Fowkes,  ix.  198 

26.  A  bill  by  a  legatee,  claiming  under 
the  will  of  another  legatee,  who  took  under 
the  will  of  the  ori^al  testator,  bringing 
forward  yarious  clauns  against  the  repre- 
sentatives of  the  original  testator  and  the 
representatives  of  me  first  and  second 
legatee,  may  be  multifarious,  although  all 
the  claims  are  in  some  manner  derived 
from,  or  connected  with,  the  estate  of  the 
original  testator.     Cowman  y.  Harrison 

X.2S4 

27.  The  Court  will  not  refiise  relief  to  a 
plaintiff,  merely  on  the  ground  that  he  has 
superadded  to  the  circumstances  of  the 
case  which  would  entitle  him  to  relief  al- 
l^ations  of  fraud  which  are  not  established. 
Bspey  y,  Lake^  X.  260 
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POLICY  OF  ASSURANCE. 
See  AoBXEHisNT — ^Foreclosurb — Intbr- 

PLEADEB  —  MORTGAOE  —  YoUJSfTABY 
ASSIONMBNT. 

1.  In  1816,  D.  assigned  a  policy  of  as- 
surance on  his  life  to  a  trustee  to  secure  a 
sum  of  money  owing  to  W. ;  and  soon  af- 
terwards, the  solicitor  of  VV.  caused  a  me- 
morandum to  be  entered  in  the  office  of 
the  assurance  company,  directing  that  all 
letters  were  to  be  sent  to  such  solicitor; 
and  the  premiums  were  thenceforth  paid 
by  W.,  through  the  hands  of  such  solicitor ; 
but  the  assurance  company  were  not  in- 
formed on  whose  behalf  the  solicitor  acted. 
In  1826,  D.  became  bankrupt,  and  his  as- 
signees declined  to  interfere  respecting  the 
policy.  The  premiums  continued  to  be 
paid  by  W.,  through  his  solicitor,  during 
nis  Ufe,  and  by  the  executors  of .  W., 
through  their  bankers,  aller  his  death. 
D.  died  in  1839  :—Held,  that  the  policy 
was  in  the  order  and  disposition  of  the 
bankrupt,  and  that  there  was  not  any 
notice  given  to  the  assurance  office  of  the 
assignment  of  the  policy  to  take  it  out  of 
such  order  and  disposition.     West  y.  Eeid^ 

H.  249 

2.  That  the  conduct  of  the  assignees  did 
not  amount  to  an  abandonment  of  any 
right  which  they  had  to  the  benefit  of  the 
policy.  lb. 

3.  That  the  executors  of  W.  had  a  lien 
on  the  policy  for  the  amount  of  the  pre- 
miums which  had  been  paid  by  W.  and 
his  estate,  and  the  interest  thereon ;  and 
that  they  were  entitled  to  payment  of  the 
amount  thereof  out  of  the  monies  payable 
under  the  policy.  lb. 

4.  A  debtor  and  his  wife  jomed  in  an  as- 
signment of  the  chose  in  action  of  the  wife 
to  a  creditor  of  the  husband,  to  secure 
£300  owinff  by  the  husband.  The  creditor 
afterwards  msured  the  life  of  the  wife  in  a 
sum  of  £200.  The  chose  in  action  was  not 
reduced  into  possession  in  the  lifetime  of 
the  wife.  The  wife  died,  and  the  creditor 
received  from  the  assurance  office  the 
£200: — Held^  in  a  suit  for  redemption, 
that,  if  the  creditor  had  no  insurable  in- 
terest in  the  life  of  the  debtor's  wife,  the 
debtor  could  have  no  claim  to  the  applica- 
tion of  the  sum  assured  towards  the  pay- 
ment of  his  debt ;  that  here  the  creditor 
had  such  insurable  interest,  but  the  risk 
ceased  at  the  death  of  the  wife ;  and  that 
the  monej  afterwards  paid  by  the  assurance 
office,  bemg  paid  in  their  own  wrong,  the 
debtor  was  not  entitled  to  have  it  applied 
in  reduction  of  his  debt.  Henson  v.  Black- 
well,  iv.  434 

POORS  RATE. 
See  Tithes. 
555 
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See   Accumulation  —  Satisfaction  — 
Time  tor  raising. 

1.  By  a  settlement  of  trust  funds  for  the 
benefit  of  a  husband  and  wife  for  their 
lives,  with  remainder  to  the  children  of 
the  marriage  equally,  it  was  provided,  that 
if  the  husband  should,  during  his  liie  ad- 
vance oi:  pay  any  monies  for  or  on  account 
of  the  advancement  or  preferment  in  life 
of  any  child  of  the  marriage,  or  in  case  any 
lands  or  tenements,  monies,  goods,  or 
chattels,  should  descend  or  come  by  or 
from  him  unto  or  for  the  benefit  of  any 
such  child,  then  such  monies,  goods,  and 
chattels,  and  the  value  of  such  lands  or 
tenements,  should  be  accounted  as  part  or 
in  full  of  the  portion  provided  by  the 
settlement,  unless  the  husband  should  by 
writing  declare  the  contrary : — Held,  that 
the  advances  and  payments  referred  to  in 
the  first  part  of  the  provision  should  be 
construed  advances  and  payments  made 
inter  vivos,  perfected  in  the  Hfetime  of  the 
husband;  and  that  the  lands,  tenements, 
monies,  ffoods,  or  chattels,  in  the  second 
part  of  me  clause,  should  be  confined  to 
matters  not  perfected  or  not  having  effiect 
until  after  his  death.    Douglas  v.   Willes, 

vii.  318 

2.  That  property  which,  during  the 
coverture,  accrued  to  the  husband  and 
wife  in  right  of  the  wife,  and  by  a  settle- 
ment, to  which  the  husband  and  wife 
were  parties,  was  settled  upon  them  for 
their  lives,  with  remainder  to  their  children, 
as  they  or  the  survivor  of  them  should 
appoint,  (but  which  was  not  otherwise  re- 
ceived or  reduced  into  posaessioii  by  the 
husband,)  was  not  property  to  be  accounted 
for,  as  part  of  their  portion,  by  the 
children  to  whom  the  husband  and  wife,  or 
the  survivor  of  them,  afterwards  appointed 
it.  Tb. 

3.  That  the  value  of  a  leasehold  house, 
assigned  by  the  husband  in  his  lifetime  to 
one  of  the  duldren  of  the  marriage,  for  his 
more  comfortable  maintenance  and  support, 
did  not  affect  the  share  of  such  child  of 
the  trust  ftmd.  lb. 

4.  That  an  advance  by  the  husband  in 
his  lifetime  to  one  of  his  daughters,  of  a 
sum  of  money,  for  the  purpose  of  appren- 
ticing her  son, — the  share  of  such  daughter 
of  the  trust  fund  having  been  settled  upon 
herself  and  her  husband,  with  remainder 
to  her  children, — did  not  affect  the  share 
of  such  daughter  of  the  trust  fund.         lb. 

5.  Payments  or  advances  to  children  out 
of  an  estate,  other  than  that  firom  which 
they  derive  portions,  are  not  to  be  taken 
as  made  in  or  towards  satisfaction  of  such 


portions.    S.  C, 


vii.  328 
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POSSESSION. 

jSm  Construction— Debtor  and  Cre- 
ditor —  Jurisdiction  —  Mortgagor 
AND  Mortgagee  —  Receiver — Spsci- 
ric  Performance—Tenanct  by  the 
CuRFESY  —  Tenancy  in  Common  — 
Vendor  and  Purchaser. 

POSSESSORY  TITLE. 
One,  after  occupying  a  house  for  seyeral 
years,  as  tenant  from  year  to  vear,  found 
no  one  to  receive  the  rent  for  fifteen  years 
before  his  death,  and  devised  the  premises 
(with  power  of  sale  under  such  conditions 
as  might  be  thought  expedient)  for  the 
benefit  of  his  wire  and  children.  His 
eldest  son  occupied  the  house,  paying  a 
rent  to  the  widow,  for  fifteen  years  after 
the  death  of  the  father,  when  the  widow 
died ;  and  it  was  held^  that,  notwithstanding 
the  infirmity  of  the  testator^s  title,  the  son 
could  not  insist  on  retaining  possession  of 
the  premises  adversely  to  the  devisees 
beneficially  interested  under  the  will ;  but 
that  the  latter  were  entitled  to  rec^uire  that 
the  property  should  be  sold  and  distributed 
according  to  the  directions  of  the  testator. 
Hawksbee  v.  Ilawksbee,  xi.  280 

POUNDAGE. 
See  General  Orders,  1796,  April  28. 

POVERTY. 
See  Lapse  of  Time. 

POWER. 

See  Absolute  Interest — ^AppoiNTBfENT 
— ^Investment — Sale  and  Exchange 
— Statutes,  Construction  of,  7  Will. 
4^1   Vict,  c.  26 — ^Tenant  for  Life 
AND    Remainderman  —  Trustee  — 
Trustee  and  Cestui  que  Trust. 
1.  A  married  woman  having  a  power  to 
appoint  a  sum  of  money  by  will,  or  bv 
any  writing  in  the  nature  thereof,  signed, 
sealed,  and  published  in  the  presence  of 
two  witnesses,  by  her  wUI,  made  in  1837, 
and  signed  in  the  presence  of  two  wit- 
nesses, but  not  sealed,  assumed   to  ap- 
point  the   sum  in    question,  and   other 
property,  and  nominated  an  executor,  who 
proved  her  will  in  the    diocesan  court. 
The  husband  survived  the  wife,  and  after 
his  death,  his  representative  obtained  letters 
of  administration  of  the  estate  of  the  wife 
from    the    Prerogative    Court,   and  pro- 
cured the  diocesan  court  to  recall  the  jnrant 
of  probate  to  the  executor  of  the  wile,  so 
far  as  related  to   the  sum  in  Question. 
In  a  suit  by  the  appointee  of  the  wife, 
against  the  representative  of  fhe  husband  [ 
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and  the  trustees  of  the  ftmd  i—HeU,  that 
the  Court  could  not  treat  the  probate  of 
the  diocesan  court,  which  excluded  from 
the  grant  the  sum  in  question,  as  probate 
of  a  testamentary  instrument  executing 
the  power;  and  that  a  probate  sufficient 
to  cover  the  sum  in  question  was  necessary, 
in  order  to  enable  the  partjr  claiming 
under  the  appointment  to  sustain  the  suit. 
GoldsworOiv  v.  Crossleyy  iv.  140 

2.  Whether,  in  such  a  case,  if  the  party 
claiming  under  the  appointment,  by  ap- 
pealing from  the  court  of  probate,  had 
shown  that  the  probate  had  been  refiised  br 
the  court  of  ultimate  jurisdiction  in  sucn 
causes,  upon  principles  not  recognised  in 
this  Court,  this  Court  would  consider  the 
Question  of  the  execution  of  the  power  in- 
dependently of  the  probate — quctre.      lb, 

3.  Devise  of  real  estates  to  trustees  for 
a  term  of  twentv-one  years,  and  suliject 
thereto  and  to  the  trusts  thereof,  to  A. 
for  life,  with  liberty  to  cut  timber,  &c.,  for 
building  and  reoairs  only ;  remainder  to 
B.  for  life,  with  luce  liberty,  &c. ;  remain- 
der to  the  sons  of  B.  successive^  in  tail ; 
and,  after  like  remainders  to  C.  and  D. 
and  their  sons  respectively,  remainder  to 
E.  for  life,  with  like  liberty,  &c. ;  remain- 
der to  the  sons  of  £.  successively  in  tail, 
with  divers  remainders  over;  remainder 
to  the  testator^s  own  right  heirs  ;  with  the 
declaration  that  the  trustees  of  the  term 
should  receive  the  rents  and  profits  of  the 
estates,  cut,  fell,  and  sell  the  timber  at 
mature  growth,  in  due  succession,  and 
yearly  (until  the  testator^s  debts  and  pecu- 
niary legacies  should  be  pdd)  thereout 
pay — 1.  A  certain  annuity  and  also  a 
yearly  rent-charge  of  £1,000  to  the  person 
entitled  to  the  estates  expectant  on  the  de- 
termination of  the  term ;  2,  The  expenses 
of  the  trust;  3.  His  funeral  expenses; 
and,  4.  The  pecuniary  legacies  and  an- 
nuities given  Dy  his  will,  or  so  much  as 
his  personal  estate  should  not  i>ay.  And 
after  such  payment,  or  the  raising  of  a 
fund  sufficient  for  the  same,  to  permit  the 
person  entitled  to  the  estates  expectant  on 
the  term,  to  enter  into  possession  thereof, 
subject  to  such  annuities  as  should  then 
remain  charged,  and  the  term  then  to 
cease.  The  testator  empowered  the  tenants 
for  life,  and  the  respective  devisees  in  pos- 
session, to  exchange  part  of  the  devised 
lands  for  others  of  greater  or  equal  value, 
and  authorised  his  executors  to  preserve 
the  wood,  so  as  to  continue  a  succession  in 
the  falls  thereof;  and  he  empowered  them, 
during  and  after  the  term,  until  some  per- 
son was  entitled  to  the  estates  in  tail  or  for 
some  greater  estate,  to  enter  and  cut  tim- 
ber at  mature  growth  for  sale,  and  to  apply 
the  proceeds  in  payment  of  his  funeral  ex- 
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peniefl,  debts,  and  legacies,  until  the  trusts 
of  the  term  should  be  satisfied ;  and  then, 
with  the  consent  of  the  devisees  in  posses- 
sion, to  invest  the  surplus  in  the  purchase 
of  other  lands  in  fee,  to  be  setUed  to  the 
same  uses  as  the  devised  estates.  The  tes- 
tator died  in  1803.  The  personal  estate 
sufficed  to  pay  his  debts  and  pecuniary 
legacies,  but  not  to  provide  for  the  an- 
nuities. B.,  then  the  first  tenant  for  life, 
on  the  death  of  the  testator,  entered  into 
possession  of  the  estates,  and  so  continued 
during  his  life.  B.  died  in  1837,  without 
issue,  whereupon  £.,  the  next  surviving 
tenant  for  life,  entered  into  possession.  In 
a  suit  instituted  in  1842,  by  the  first  son  of 
£.,  as  tenant  in  tail  expectant  on  the  de- 
cease of  £.  against  the  representatives  of 
the  trustees  and  the  executors  of  B.,  the 
deceased  tenant  for  life : — Held^  that  the 
tenant  in  tail  expectant  on  the  decease  of 
£.,  was  not  entitled  to  an  account  of  the 
timber  felled  durine  the  life  of  B.,  the 
power  attempted  to  be  given  to  the  trustees 
being  void  under  the  rme  against  perpetui- 
ties ;  nor  to  an  account  of  the  timber  during 
the  period  to  which  the  power  might  have 
lawnilly  extended,  as  such  power  had  not 
been  apportioned;  nor  to  an  account  in 
this  Court,  as  against  the  estate  of  B.  or 
of  the  trustees  of  any  timber  cut  during 
the  lifetime  of  B.— the  riffht  of  the  plain- 
tiff (if  any)  being  a  legu  right,  and  the 
defendants  being  entitled  to  the  protection 
of  the  Statutes  of  Limitation.  And  that 
the  plaintiff,  as  such  tenant  in  tail  expect- 
ant, was  not  entitled  to  relief  in  equity,  on 
the  ground  that  the  exchange  efl^cted  by 
B.,  of  certain  of  the  devised  estates  for 
other  estates,  was  not  a  due  exercise  of  the 
power  of  exchange  ;  for,  if  the  exchange 
was  not  warranted  by  the  power,  the  legal 
estate  in  the  devised  premises  did  not  pass 
by  the  conveyance.    Ferrand  v.   Wilson^ 

iv.  344 

4.  On  the  settled  estates  bein^  cleared 
of  all  charges  except  the  annmties,  the 
party  entitled  to  the  possession  subject  to 
the  term  would  be  entitled  to  the  benefi- 
cial enioymen#during  the  residue  of  the 
term,  keeping  down  the  annuities ;  and 
the  term  would  still  be  available  for  the 
annuitants  in  enforcing  payment  of  the 
annuities.    5.  C,  iv.  368 

5.  Treating  the  authority  to  cut  timber 
as  imperative,  and  the  timber  cut  as  annual 
rents  and  profits  of  the  estate,  the  power 
amounts  to  what  might  be  a  trust  for  the 
investment  of  the  rents  and  profits  in  per- 
petuity.    S,  C,  iv.  373 

6.  If  the  power  of  the  trustees  to  cut 
timber  for  the  purposes  of  settlement  be 
permissive  only,  and  not  imperative,  it  is 
at  least  concurrent  ¥rith  the  right  of  the 
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infiint  tenant  in  tail  to  the  timber,  and,  to 
the  extent  m  which  it  derogates  from  that 
right,  it  is  liable  to  the  objection  of  creatine 
a  perpetuity.    S.  C,  iv.  376 

7.  Timber  on  an  estate  in  strict  settle- 
ment, if  regarded  as  part  of  the  inheritance, 
is  yet  not  preserved  from  alienation  dur- 
ing the  infancy  of  the  tenant  in  tail ;  and 
the  settlor  cannot  su^radd  to  the  tenancy 
in  tail  a  provision  which  would  render  the 
timber  inalienable  during  such  infancy. 
S.  C,  iv.  374 

8.  Whether  a  power  not  to  effect  a 
single  act  at  a  penod  too  remote,  but  to 
do  successive  acta  from  time  to  time,  each 
being  pro  tanto  an  exact  frOfilment  of  the 
intention  of  the  testator,  may  not  be  ap- 
portioned and  sustained,  so  far  as  its 
operation  in  each  case  does  not  invade  the 
rule  against  perpetuities,  and  held  void 
onl^  from  the  time  that  it  would  begin  to 
infringe  that  rule — quasre    S.  C,    iv.  377 

9.  A  trust  term,  created  by  a  marriage 
settlement,  to  raise  £1,000  ou  the  decease 
of  the  survivor  of  the  husband  and  wife, 
in  case  there  should  be  no  issue  of  the 
marriage  living  at  her  death,  and  to  pay 
the  same  to  such  person  or  persons  as  the 
wife,  ^^at  any  time  or  times  thereafter 
during  her  coverture,**  should  by  deed  or 
will  appoint;  and  in  default  of  appoint- 
ment, to  the  executors,  administrators,  and 
assi^  of  the  wife^s  mother.  There  was 
no  issue  of  the  marriage,  and  the  wife 
survived  the  husband,  without  having 
exercised  her  power  of  appointment  during 
the  first  coverture.  She  afterwards  mar- 
ried a  second  time,  and  had  i^sue  by  her 
second  husband,  and  died  leaving  such 
issue,  her  second  husband,  and  her  mother 
surviving.  The  mother  afterwards  be- 
queathed her  residuary  estate  and  died :— • 
Jueldj  that  the  power  given  by  the  settle- 
ment to  appoint  the  jC1,000  could  not  be 
exercised  during  the  widowhood  of  the 
donee,  or  during  any- other  than  the  first 
coverture.    Morris  v.  Howes^  iv.  699 

10.  That  the  executors  of  the  mother 
were  entitled  to  take  the  j£1000  and  in- 
terest as  part  of  her  residuary  personal 
estate.  lb. 

11.  A  power  contained  in  a  settlement 
of  real  estate  on  trust  for  sale  enabled  one 
of  the  parties,  his  executors,  administrators, 
and  assigns,  on  a  vacancy,  to  appoint  a  new 
trustee.  The  party  so  empowered  died, 
bavins  bv  his  will  named  three  executors, 
one  of  wnom  renounced  probate  ;  and  the 
vacancy  in  the  trust  having  occurred,  it 
was  held,  that  the  two  acting  executors  had 
power  to  appoint  the  new  trustee.  Earl 
Granville  v,  M'Neile,  vii.  166 

12.  Bequest  of  the  testator's  property  to 
his  wife  to  bring  up  and  educate  his  child- 
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ren,  and,  when  they  should  come  of  age, 
to  settle  on  them  vrhat  she  should  deem 
prudent,  reserving  to  herself  a  sufficient 
maintenance  ;  and,  at  her  death,  the  pro- 
perty remaining  to  he  equally  divided 
amongst  his  children ;  with  a  gift  to  trus- 
tees for  the  children  in  case  of  the  mar- 
riage of  his  widow : — Held,  that  the  widow 
took  a  life-interest  in  the  property,  with  a 
power  to  settle  or  appoint  the  same  on  or 
to  the  children  of  the  testator,  but  not  on 
or  to  his  ffrandchildren  ;  and  that  the 
children  took  vested  interests  in  the  pro- 
perty at  the  testator^s  death,  liable  to  be 
divested  by  such  appointment.  Kennerley 
T.  Kennerley,  x.  160 

13.  A  devise  of  real  and  personal  estate 
to  trustees,  with  a  direction  for  sale  with 
all  convenient  speed  and  within  five  years, 
and  to  apply  the  proceeds  in  payment  of 
debts  ana  legacies,  and  invest  the  residue 
upon  trusts  tor  the  widow  and  children  of 
the  testator : — Held  to  empower  the  trus- 
tees to  sell  after  the  five  years  had  elapsed. 
Pearee  t.  Gardner,  x,  287 

14.  In  a  marriage  settlement,  the  in- 
tended wife  assigned  all  the  property  to 
which  she  then  was,  or  to  which  she  or 
her  intended  husband  in  her  right  should, 
during  the  coverture,  become  entitled,  to 
trustees,  upon  the  trusts  thereby  declared, 
for  herself,  the  husband,  and  the  children 
of  the  marriage.  After  the  marriage,  her 
father  died,  having  by  his  will  given  her  a 
general  power  of  appointment  over  his 
residuary  estate.  The  wife,  during  the 
coverture,  in  exercise  of  the  power  con- 
tained in  the  will,  appointed  to  herself,  for 
her  separate  use,  a  gross  sum  of  £1000, 
and  an  annuity  of  £tOO  for  her  life,  and 
amongst  her  family  the  residue,  upon 
trusts  differing  fh>m  those  of  the  marriage 
settlement,  reserving  a  power  of  revoca- 
tion :—Held,  that  the  terms  of  the  assign- 
ment by  the  wife  in  the  marriage  setUe- 
ment  did  not  amount  to  a  covenant  to 
exercise  a  general  power  of  appointment 
in  favour  of  the  objects  and  in  conformity 
with  the  trusts  of  such  settlement ;  and  that 
property  over  which  the  wife  afterwards 
acquired  a  general  power  of  appointment 
was  not  by  that  circumstance  brought 
within  the  operation  of  the  settlement. 
Ewart  V.  Ewart,  xi.  276 

15.  That  the  appointment  by  the  wife 
was  a  valid  exercise  of  the  power  con- 
tained in  her  father^s  will.  Ih. 

16.  That  upon  the  appointment  by  the 
wife  of  the  £1000  for  her  own  absolute 
use,  that  sum  became  bound  by  the  trusts 
of  the  settlement ;  and  Uie  power  of  revo- 
cation was  ineffectual.  Ih, 

17.  That  the  interest  in  the  annuity  of 
£100  for  her  own  life  for  her  separate  use, 
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which  the  wife  took  under  her  appoint- 
ment (an  interest  which  was  in  conformity 
with  that  which  she  would  have  taken 
under  the  trusts  of  the  settlement  if  the 
annuity  had  been  otherwise  acquired), 
was  not  disturbed  by  the  effect  of  the  set- 
tlement, inasmuch  as  it  was  not  the  inten- 
tion of  the  contract  expressed  therein  that 
any  after-aCquired  property  should  be 
converted,  or  taken  otherwise  than  in  the 
state  in  which  it  should  be  so  acquired,  /fr. 

POWER  OF  APPOINTMENT. 
See   Husband   akd   Wife— Jonrr   Tk- 

NA27CT — ReCTIFTINO  SETTLEMENT. 


POWER  OF  ARBITRATORS. 
See  Award. 

POWER  OF  COMMISSIONERS  FOR 
mCLOSURE. 

See  Act  of  Pakxjamemt. 

POWER  OF  EXCHANGE. 

See  PowEB. 

The  exercise  of  a  power  of  exchange  for 
lands  of  equal  value,  by  a  tenant  for  Bfe  in 
possession,  and  having  the  legal  estate, 
cannot  in  equity  be  questioned  on  the 
ground  of  inadequacy  of  value  by  the 
tenant  in  tail  in  remainder  expectant  on  an 
existing  tenancy  for  life ;  the  question  of 
the  due  exercise  of  the  power  is  legal ;  for, 
if  the  value  of  the  lanos  taken  was  inade- 
quate, no  estate  passed  at  law  by  the  con- 
veyance.   Ferrandy.  WiUon^  It.  385 


POWER  OF  SALE. 

See  MoRTOAOE— Trustee  and  Cbstiti 
QUE  Trust. 

1.  A  power  of  sale  given  without  re- 
striction to  a  party  having  a  limited  interest 
only,  may  well  be  held  to  import  a  nega- 
tive upon  the  power  by  tlif  same  party  to 
buy,  for  the  power  to  sell  is  in  the  nature 
of  a  trust ;  but  as  the  rule  does  not  extend 
to  prevent,  in  all  cases,  a  party  having  a 
power  to  sell  from  becoming  the  purchaser ; 
so  neither,  where  there  is  a  restnction  upon 
the  power  of  sale,  is  the  part^  having  the 
power  to  sell  in  all  cases  at  uberty  to  be- 
come the  purchaser.  It  must,  in  each  case, 
depend  upon  the  circumstances  under 
wmch,  ana  the  purposes  for  which  the 
power  was  ^iven,  and  upon  the  nature  and 
extent  of  the  restrictions  which  are  put 
upon  the  exercise  of  the  power.  Beadcn  t. 
King,  Ix.  619 


POWER  OF  SALE. 


PMNCIPAL  AM)  AGENT. 


3.  In  the  proportion  in  which  the  power 
is  restricted,  the  danger  incident  to  allow- 
ing  the  donee  to  pur(£aseis  diminished.  lb, 

POWER    TO    APPOINT    NEW 
TRUSTEES. 

.  See  Construction. 

POWER  TO  CONTINUE  A  FARMING 
BUSINESS. 

See  Election. 

PRACTICE. 

See  Appendices,  vols,  ix  and  x,  which  con- 
totn,  according  to  an  Alphabetical  Ar- 
rangementf  (he  Cases  under  the  New 
Practice;  and  see  also  Abatement, 
AFFiDAvrr,  Amendment,  Answer, 
BnXy  and  other  proper  Titles. 

PRECATORY  GIFT. 
See  ABSOLtTTE  Interbst. 


PRELIMINARY  INQUIRIES. 

1.  The  plaintiffs,  claiming  to  be  next  of 
kin  of  the  testatrix,  filed  their  hill  against 
the  executors  in  respect  of  legacies  which 
had  failed:  the  executors  answered,  hut 
did  not  admit  that  the  plaintiffs  were  such 
next  of  kin :  the  plaintiffs  moved,  under 
the  6th  Order  of  the  9th  of  May,  1839,  for 
a  reference  to  inquire  who  were  the  next 
of  km  of  the  testatrix :  motion  refused. 
Topham  T.  Lightbody^  i.  289 

2.  A  preliminary  inquiry  may  he  di- 
rected, under  the  5th  Order  of  the  9th  of 
May,  18S9,  where  the  evidence  upon  the 
answer  is  a  sufficient  foundation  for  the 
(»>der,  hut  not  where,  if  the  cause  were 
heard  upon  that  evidence,  the  bill  would  be 
dismissed.  lb, 

8.  Motion  under  the  5th  Order  of  the 
9ih  of  May,  1839,  for  special  accounts  and 
inquiries,  not  merely  preliminary  to  the 
decision,  at  the  hearing,  of  the  questions  in 
the  cause,  but  involvmg  the  decision  of 
some  of  those  questions,  refused.  Curd  v. 
Curd^  ii.  116 

4.  Motion  for  inquiries,  as  preliminaxy, 
under  the  5th  Order  of  the  9th  of  May, 
1839,  refused,  where  the  necessity  of  the 
inquiries  would  depend  upon  a  certain 
e^ct  being  given  to  a  will  of  difficult  con- 
struction.   Breeze  v.  English^  ii.  118 

6.  Order  for  prehminary  inquiries,  under 
the  5th  Order  of  the  9th  May,  1889,  re- 
fused, where  some  of  the  defendants,  sug- 
gested to  be  out  of  the  jurisdiction,  had 
not  appeared.    Barrett  y.  Buck^       ii.  520 


6.  The  Court  reftued  to  direct  prelimi- 
nary  inquiries,  under  the  5th  Order  of 
the  9th  of  Ma;^,  1839,  in  a  creditors'  suit, 
where  the  plamtiff  was  both  creditor  and 
administrator  of  the  intestate,  and  the  bill 
was  filed  against  the  heir-at-law,  and 
sought  to  charge  the  real  estate  with  the 
debts  which  the  personal  estate  was  in- 
sufficient to  pay.   Leaden  y.  Leunn^  iy.  634 

7.  The  plaintiff,  under  a  will,  claimed 
a  fund  over  which  the  testatrix  had  a 
power  of  appointment,  and  which  was  sub- 
ject to  a  an  over,  in  default  oi  appoint- 
ment, to  me  children  of  the  donor  of  the 
power.  The  trustees  did  not  admit  that 
the  will  was  an  effectual  appointment: — 
Held,  that,  although  tiie  plaintiff's  title  was 
not  admitted,  it  was  a  case  in  which  the 
persons  entitled  in  defiuilt  of  appointment 
were  necessary  parties,  and  where  the 
Court  would  tneraore,  under  the  Order  T. 
of  the  9th  of  May,  1839,  direct  preliminary 
inquiries  to  ascertain  who  were  such  per- 
sons.   Johns  y.  Dickinson,  y.  130 

PREMIUMS. 


See  Life  Assu&ancb. 

PRESBYTERIAN  CHURCH. 

See  Tbustee  and  Cestui  que  Tsust. 

PRESBYTERIANS. 
See  Trustee  and  Cestui  que  Trust. 

PRESENTMENT. 

See  Promissory  Note. 

PRESUMPTION. 
See  Legacy— Mistake. 

PRESUMPTIVE  SHARES. 

See  Children. 

PRINCIPAL  AND  AGENT. 

See  Account  —  Broker  —  Exbcutob  d> 
SON  Tort— Specific  Chattels. 
1.  A  hanking  company,  who  were  mort* 

S^ees  of  certam  Spanish  honds,  employed 
e  defendant  to  raise  money  upon  them  hr 
deposit  in  his  own  name :  the  party  with 
whom  the  defendant  deposited  them  called 
on  the  defendant  for  repayment,  and,  on 
default,  sold  the  honds,  with  the  concur- 
rence of  the  defendant,  without  the  know- 
ledge of  the  company,  and  paid  the  halance 
of  the  proceeds  to  Ihe  defendant.  The 
company  was  afterwards  compelled  by  their 
mortgagor  to  replace  the  bonds  or  their 
yalue  i^Held,  that  the  defendant  was  an- 


sweraDle  to  ttie  company  lor  the  market 
price  of  the  bonds  at  the  time  of  the  actual 
sale,  and  that  he  was  not  answerable  for 
the  value  of  the  bonds  at  any  other  time. 
Ocrdon  v.  Pym^  iii.  223 

2.  The  agent  employed  by  a  miner,  in 
the  management  of  his  mines,  and  in  his 
communications  with  the  commissioners 
for  setting  out  the  metes  and  bounds  and 
fixing  the  rents  and  duties  in  respect 
thereof,— is  not  therefore  the  agent  of  the 
miner  for  the  purpose  of  malong  a  con- 
tract with  the  commissioners  not  within 
the  powers  which  had  been  conferred  upon 
them  in  that  character.  Anomey-GeneralY. 
Jackson^  y.  365 

3.  Under  an  agreement  between  a  ship- 
per of  goods  and  a  factor,  through  whom 
the  goods  were  sold  in  a  foreign  country, 
the  factor  gave  his  acceptances  to  Uie 
shipper  for  a  proportionate  part  of  the 
value  of  the  goods,  for  the  payment  of 
which  acceptances,  if  not  satisned  by  the 
proceeds  of  the  goods,  the  shipper  was  to 
provide :— iTeW,  that,  on  his  failure  to  do 
so,  and  on  the  pavment  of  the  acceptances 
by  the  factor,  the  shipper  of  the  goods 
became  debtor  in  account  to  the  factor  for 
the  amount  paid  brjr  the  latter;  and  that 
the  remedy  of  the  factor  was  not  merely  in 
damages.     Graham  v.  Ackroydy        x,  192 

4.  Where  a  factor  makes  advances,  he 
has  a  personal  remedy  against  the  principal 
as  well  as  a  lien  on  the  fund ;  and  this  is 
the  same  whether  the  factor  has  or  has  not 
a  del  credere  conunission,  except  that, 
when  the  &ctor,  having  a  del  credere 
commission,  has  sold  the  goods,  he  cannot 
sue  the  principal  for  advances  which  are 
covered  by  the  price  of  the  goods,  that 
price  being  warranted  to  Uie  principal  by 
the  guarantee  arising  out  of  tne  conmiis- 
sion.  lb, 

PRINCIPAL  AND  SURETY. 

iSfeeEQUFTABLE   Set-OFP. 

1.  A  creditor  took,  as  a  security  for  his 
debt,  bills  of  exchange  drawn  and  indorsed 
by  a  surety,  and  accepted  by  the  principal 
debtor.  Alter  those  buls  were  dishonoured, 
the  creditor  drew  accommodation  bills  on, 
and  which  were  accepted  by,  the  principal 
debtor,  but  were  paid  by  the  drawer  when 
at  maturity.  On  a  bill  filed  by  the  surety, 
to  restrain  an  action  subsequently  brought 
a^inst  him  on  the  bills  which  had  been 
dishonoured,  the  Court  allowed  the  action 
to  proceed,  but  stayed  execution.  Mackin- 
tosh V.  Wtjatt^  yi.  562 

2.  Whether  the  surety  was  discharged 
b^  the  subsequent  transactions  which, 
without  his  kuowled|re,  took  place  between 
the  creditor  and  the   priticipal   debtor — 
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9.  Under  a  ynarantee given  to  arianinng" 
house,  coQsistmg  of  several  partners,  for 
the  repayment  of  such  bills,  drawn  upon 
them  D^  one  of  their  customers,  as  the 
bank  might  honour,  and  any  advances  they 
might  make  to  the  same  customer,  within 
a  certain  time :  it  was  held,  that  the  gua- 
rantee ceased  upon  the  death  of  one  of 
the  partners  in  the  bank,  before  the  expira- 
tion of  the  time  to  which  the  guarantee 
was  expressed  to  extend.    HoUond  v.  Teed, 

viL  50 

4.  That  bills  accepted  before  the  death 
of  the  puiner,  and  payable  afterwards, 
were  within  the  guarantee.  /fr. 

6.  That  the  amount  guaranteed  could 
not  be  increased  by  any  act  of  the  con- 
tinuing firm  and  tne  customer,  after  the 
death  of  the  partner,  although  such 
amoimt  might  be  diminished  by  such  act 

lb, 

6.  That,  in  the  particular  form  of  the 
guarantee,  the  amoimt  ffuaranteed  in 
respect  of  the  bills  honoured  by  the  bank, 
was  not  to  be  reduced  by  the  amount  of  a 
balance  owing  from  the  bank  to  the  cus- 
tomer when  the  guarantee  ceased,  such 
balance  having  been  afterwards  paid  in  the 
course  of  business  between  the  continuing 
firm  and  the  customer.  lb, 

7.  The  case  in  which  a  surety  has  a 
right  to  sue  his  principal  in  eqmty  to  be 
discharged  from  his  liability,  is  where  the 
creditor  has  a  right  to  sue  his  debtor,  and 
refuses  to  exercise  that  right — MmbU, 
Padwich  v.  Stanley^  ix.  627 

8.  In  a  suit  by  A.  agunst  B.  and  C,  a 
conveyance  of  an  estate  by  A.  to  B.  was 
declared  void,  and  set  aside  for  fraud, 
except  as  to  an  intermediate  mortgage  of 
the  estate  made  by  B.  to  D.,  to  secure  a 
sum  of  money  lent  by  D.  to  B.,  and  for 
which  G.  had  joined  B.  as  his  surety  in  a 
bond  and  covenant  to  D. ;  and  the  decree 
also  directed  B.  to  redeem  the  estate  and 

Srocure  its  reconveyance  to  A.,  uid,  if  he 
id  not  do  so,  gave  A.  the  right  to  redeem, 
and  to  use  the  name  of  B.  for  that  purpose, 
and  to  recover  from  B.  the  money  which 
A.  should  pay  to  D.  for  such  reconveyance ; 
and  the  bul  was  dismissed  against  C. ;  A. 
afterwards  procured  an  assignment  of  D.*s 
mortgage  to  a  trustee,  and  in  the  name  of 
the  mortgagees  brought  an  action  against 
C.  on  his  covenant  and  bond : — Held^  thtt, 
if  A.  had  redeemed  D.,  the  debt  would 
have  gone  as  against  C. ;  that  C,  as  the 
surety  of  B.,  would,  on  payment  of  the 
mortgage  debt,  be  entitled  to  the  benefit  of 
the  security  held  by  D.,  such  security  not 
having  been  disturbed  by  the  decree ;  that 
the  charge  of  participation  by  C.  in  the 
fraud,  whereby  B.  had  been  enabled  to 
create  the  mortgage  on  the  estatjej  ^as  uiit 
a  ground  for  depriving  C*  of  such  r^bt  \ 


PBINCIPAL  AND  SURETY. 


pmoRrry  of  incumbrancers. 


and  that  C.  was,  therefore,  in  a  suit  for  an 
injunction  to  restrain.  A.  from  suing  him 
on  the  bond  and  covenant,  entitled  to  such 
relief.     Yonge  v.  Reynell^  ix.  809 

9.  The  circumstance  of  the  dismissal,  as 
against  C,  of  the  bill  brought  by  A.  against 
B.  and  C,  which  prayed  that  the  mortgage 
debt  might  be  paid  by  B.  and  C,  was  ma- 
terial to  the  case,  though  it  was  not  alone 
conclusive,  as  it  might  well  be  that  there 
might  be  no  equity  to  compel  C.  to  pay  the 
debt,  though  C.  misht  have  no  eqmty  to 
be  relieved  from  his  legal  liability  to  pay  it. 

lb, 

10.  The  right  of  a  surety  to  the  benefit 
of  the  security  held  by  the  creditor,  is  de- 
rived from  the  obli^tion  of  the  principal 
debtor  to  indemnify  his  surety — semble.   lb. 

11.  The  contract  of  suretyship  entitles 
the  surety  to  require  that  his  position  shall 
not  be  altered  by  any  arrangement  between 
the  creditor  and  the  principal  debtor,  from 
that  in  which  he  stood  at  the  time  of  the 
contract;  and  it,  therefore,  entitles  him 
absolutelv  to  the  benefit  of  all  the  securi- 
ties for  the  debt  which  the  creditor  held  at 
the  time  of  the  contract ;  it  also  entitles 
the  surety,  at  any  time,  to  require  that  die 
creditor  snail  enforce  against  the  principal 
debtor  not  only  all  his  remedies,  and  all 
the  securities  for  the  debt  which  he  has  at 
the  time  of  the  contract,  but  also  any  secu- 
rities for  the  debt  which  the  creditor  may 
have  acquired  subsequently  to  the  contract, 
and  which  he  holds  at  the  time  that  the 
surety  requires  him  to  proceed.    And  as  a 
person  paying  ofi^  a  debt  for  which  he  is 
liable,  is  entiUed,  in  equity,  to  stand  in  the 
place  of  the  creditor,  and  to  have  the  bene- 
fit of  the  securities  held  by  the  creditor 
for  such  debt ;  so  the  surety,  on  paying;  ofiT 
the  debt  of  the  principal  debtor,  u  entitled 
to  require  from  the  creditor  the  benefit, 
not  onlv  of  the  securities  for  the  debt 
which  the  creditor  had  at  the  time  of  ^e 
contract  of  suretyship,  but  also  of  all  the  se- 
curities which  he  holds  at  the  time  he  is  paid 
off.  But  there  is  no  implied  duty  in  the  con- 
tract of  suretyship,  which  requires  the  cre- 
ditor to  retain,  for  the  benefit  of  the  surety, 
securities  for  the  debt  which  he  misht  sub- 
seouently  receive  from  the  principal  debtor, 
and  which,  whilst  the  creditor  holds  them, 
the  surety  does  not  call  upon  him  to  en- 
force.   And  a  creditor,  who,  after  the  con- 
tract of  suretyship,  having  taken  a  further 
security  from  the  principal  debtor,  subse- 

auently  parts  with  that  security,  does  not 
lereby,  either  wholly  or  pro  tanto,  release 
the  surety.    Newton  v.  Chorlton^       x.  646 

PRINTED  BILLS. 

See  Appexdix,  vqI.  ix,  p.  Ixxidii. 
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PRIORITY. 

See  Notice. 

Inquiry  by  a  puisne  incumbrancer  on  an 
eauitable  interest  is  immaterial,  where  none 
of  the  trustees  of  the  property,  at  the  time, 
knew  of  the  prior  incumbrance,  and  where 
the  result  of  the  inquiry  would  not,  there- 
fore, have  affected  the  conduct  of  the  puisne 
incumbrancer.    Meuz  v.  BeU^  i.  73 

PRIORITY  OF  CHARGE. 

1.  A  testatrix,  entitled,  upon  the  decease 
of  a  tenant  for  life,  to  a  sum  of  stock 
standing  in  the  names  of  D.  and  L.,  as 
trustees,  bequeathed  such  stock  to  P.  and 
anpointed  D.  her  sole  executor.  In  1834, 
uter  the  death  of  the  testatrix,  P.  assigned 
all  his  estate  and  effects  to  L.  and  H., 
upon  trust  for  his  creditors.  In  1838,  P. 
assigned  his  interest  in  the  stock  to  the 
plaintiff  by  way  of  mortgage ;  and  the 
plaintiff  thereupon  gave  D.  notice  of  the 
mcumbrance.  I^o  notice  of  the  assign- 
ment of  1834  was  jriven  to  D.  until  1843 : 
— Held^  that,  untu  D.,  the  executor,  had 
assented  to  the  legacy  to  P.,  the  notice  to 
L.  of  the  deed  of  1834  was  insufficient  to 
exclude  a  subsequent  incumbrancer  from 
obtaining  priority ;  and  that  the  notice  of 
the  incumbrance  of  1838,  given  to  D.  by 
the  plaintiff,  entitled  the  plaintiff  to  the 
prior  charge  on  the  fund.    HoU  v.  Dewelly 

iv.  446 

2.  That  a  suit  instituted  by  some  of  the 
creditors  under  the  deed  of  1834,  to  exe- 
cute the  trusts  of  such  deed,  as  it  did  not 
give  the  plaintiff  or  the  executor  actual,  so 
neither  could  it  be  held  to  give  them  con- 
structive notice  of  that  instrument.        76. 


PRIORITY  OF  CONTRACT. 
See  Yekdor  and  Purchaser. 

PRIORITY  OF  INCUMBRANCERS. 

See  Insolvext  Debtor — Ship. 

1.  A  first  mortgage  of  real  estate  was 
made  to  A.  in  fee.  A  second  mortage  was 
then  made  to  B.  of  the  same  estate,  to- 
gether with  other  real  estate,  by  a  release 
and  conveyance  of  the  respective  premises 
to  C,  as  a  trustee  for  B.,  with  power  of 
sale.  B.  afterwards  advanced  a  further 
sum  to  the  mortgagor  on  the  security  of 
the  same  estates,  but  gave  no  notice  of  the 
advance  to  A.  or  C.  Subsequently,  C. 
(after  inquiry  of  A.  whether  he  had  notice 
of  anv  incumbrance  other  than  his  own, 
and  that  of  which  C.  was  a  trustee  for  B.) 
advanced  a  ftirther  sum  to  the  mortgagor 
on  the  same  security,  and  gave  notice  of 


PBIOBTIT  OF  mCUMBRANCEBS. 


PRIVILEGE. 


his  mortgage  to  A. : — Held,  that  the  se- 
veral mortgages  took  effect,  with  regard 
to  the  different  estates,  according  to  the 
order  of  time  at  which  they  were  re- 
spectively created ;  and  that  their  priori- 
ties were  not  affected  by  the  giving,  or  the 
omittinff  to  give,  notice  to  the  part^  in 
whom  tne  legal  estate  was  vested.  Wtlmot 
V.  Pike,  V.  14 

2.  That  the  doctrine  of  notice,  applicable 
in  determining  the  priority  of  charges  on 
choses  in  action,  does  not  prevail  as  to 
equitable  estates  in  land.  lb. 

3.  Four  trustees  sell  out  stock,  imder 
an  agreement  that  the  proceeds  shall  be 
lent  to  two  of  them,  upon  equitable  mort- 
gage, by  deposit  of  the  documents  of  title 
of  a  copyhold  estate  which  belonged  to 
such  two  trustees  in  undivided  moieties. 
The  money  was  lent,  and  the  documents 
deposited ;  but  afterwards,  by  some  unex- 
plained means,  they  came  into  the  hands 
of  one  of  the  two  trustees  who  had  bor- 
rowed the  fund,  and  that  trustee  made  a 
second  equitable  mortgage  on  his  own 
moiety  of  the  estate,  by  depositing  the  do- 
cuments with  a  third  person,  who  took 
them  without  notice  of  tne  first  mortgage ; 
that  trustee  afterwards  became  bankrupt, 
and  the  second  equitable  mortgagee  pur- 
chased and  obtained  from  the  assignees  of 
the  bankrupt  a  surrender,  and  was  ad- 
mitted tenant  of  the  bankrupt's  undivided 
moiety,  having,  at  the  time  of  such  pur- 
chase of  the  legal  estate,  received  con- 
structive notice  of  the  first  mortgage.  In 
a  suit  by  one  of  the  trustees  (the  lender  of 
the  trust  fund,  the  other  having  become 
bankrupt)  for  foreclosure : — Held,  that  the 
second  equitable  mortgagee,  who  had  taken 
the  legal  estate  with  notice  of  the  obliga- 
tions of  the  mortgagor  to  third  parties, 
could  only  hold  that  estate  subject  to  such 
obligations,  notwithstanding  that  he  had 
orifnnally  taken  his  mortgage  security 
without  notice.    Allen  v.  Knight,      v.  272 

4.  That,  in  the  absence  of  any  sugges- 
tion of  a  specific  case,  as  against  the  plain- 
tiff, chargmg  him  with  acts  whereby  the 
mortgagor  was  enabled  to  commit  the 
fraud,  the  mere  fact  of  the  possession  of 
the  title-deeds  by  the  mortgagor  was  not 
sufficient  to  postpone  the  claim  of  the  first 
mortgagee.  lb. 

5.  That  the  fact  of  the  loan  of  the  pro- 
ceeds of  the  stock  having  been  a  breach 
of  trust  did  not  affect  the  question  as 
between  the  first  and  second  mortgagees. 

lb. 

6.  That  the  cestui  que  trusts  of  the 
stock,  not  having  been  parties  to  or  adopted 
the  mortjgaffe,  were  not  necessary  parties 
to  the  suit  lor  foreclosure.  lb. 

7.  P.    being  indebted  to  B.  makes  a 
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mortgage  of  an  equity  of  redemptSon  of 
real  estate  to  B.  for  the  purpose  of  secuiing 
the  debt,  and,  by  the  indenture  of  mort- 
gage, it  was  falsely  recited  that  the  mort- 
gaged estate  was  subject  to  an  equitable 
charffe  for  monies  due  to  J.,  secured  by 
the  deposit  of  a  deed.  P.  retained  the 
deed  in  his  own  possession,  and  subee- 
auently  deposited  it  with  J.  aa  a  security 
mr  money  partly  lent  to  P.  by  J.  before, 
and  partlv  after,  the  mortgage  of  the 
estate  to  B.  J.,  at  the  time  of  the  deposit, 
had  no  notice  of  the  prior  mortgage  to  B. : 
— Held,  that  inasmuch  as  an  actual  prior 
chaive  on  the  estate,  if  afterwards  paid  off 
by  r.,  or  otherwise  avoided,  would  have 
left  B.  in  the  position  of  the  first  mortga- 
gee of  the  equity  of  redemption,  Uie 
recital  of  a  charge  which  had,  m  fi^t,  no 
existence,  could  not  have  the  effect  of 
postponing  B.       Frazer  v.  Jones,     v.  476 

8.  That  the  interest  acquired  by  J.  by  the 
subsequent  mortgage  by  way  of  deposit, 
could  not  be  enlarged  by  the  effect  of  the 
false  recital,  and  was  only  an  interest  in  the 
equity  of  redemption,  subject  to  the  mort- 
gage to  B. ;  and  that  B.  in  a  suit  for  that 
purpose  was  entitled,  as  against  J.,  to  the 
ordinary  decree  for  payment  or  for  fore- 
closure, and  delivery  up  of  the  deed  on 
defiiult.  /6. 

9.  Notice  of  a  ohatge  to  an  indefinite 
amount,  although  the  notice  be  inaccurate 
as  to  the  particulars  or  extent  of  the 
charge,  is  sufficient  to  put  upon  ini^uiry  a 
party  dealing  for  the  property  subject  to 
the  charge ;  and  if  the  actual  cnaive  after- 
wards appears  to  be  incorrectly  Ascribed 
in  the  notice,  it  is  nevertheless  sufficient 
as  a  ground  for  giving  priority  for  the  tme 
amount  of  the  charge,  as  against  the  par^ 
who  received  the  incorrect  notice,  bat 
made  no  inqiury.     Oibson  v.  Ingo,    vi  IM 

PRISONER. 

See '  Motion  —  PBrviLBOE  —  SrAnrrss, 
Construction  of,  1  WiU.  4,  c.  86,  a. 
16,  r.  6. 

1.  A  prisoner,  who,  having  been  placed 
in  custody  by  a  lawful  attachment,  has  re- 
mained in  prison  voluntarily  without  claim- 
ing his  discharge  after  he  was  entided  to 
be  discharged,  may  be  regularly  detained 
under  another  attachment  lawfully  issuing 
against  him.    Woodward  v.  Conebeer,  i  29o 

2.  A  defendant,  in  custody  for  not 
answering,  and  brought  up  to  have  the  bill 
taken  pro  confesso  against  him,  within  the 
time  limited  by  the  statute  1  WiU.  4,  c.  86, 
s.  15,  rule  13,  asked  for  time  to  put  in  his 
answer,  and  three  weeks  was  tnereupon 

S'ven  him,  with  liberty  to  apply  for  hia 
scharge   upon  having  answered.     The 


PKISONER. 


PROBATE  DUTY. 


time  fixed  by  the  same  rule  of  the  statute 
for  retaining  a  defendant  in  custody,  with- 
out obtaining  the  order  for  taking  the  bill 
pro  confesso,  expired  during  vie  three 
weeks :  no  answer  was  put  in : — Held,  that, 
in  such  circumstances,  the  defendant  was 
not  entitled  to  his  discharge  under  the  ISth 
role  of  the  statute,  but  was  remitted  to  the 
situation  he  would  have  been  in  if  that 
provision  of  the  statute  had  not  existed. 
S.  C,  ii.  606 

PRIVILEGE. 

A  party  in  a  cause,  who  is  interested  in 
a  decree  which  has  been  pronounced,  is 
privileged  from  arrest  in  attending  the  Re- 
gistrar's office,  on  passing  the  minutes  of 
ue  decree.    Newton  v.  Askew,         vi.  319 


PRIVILEGED    COMMUNICATION. 

See  Discovery— Production  op 
Documents. 

1.  The  reasons  of  the  rule  which  pro- 
tects from  disclosure  communications  made 
in  professional  confidence,  apply  in  cases 
of  conflict  between  the  client  or  those 
claiming  under  him  and  third  persons, 
but  do  not  apply  in  cases  of  testamentary 
disposition  by  the  client  as  between  dififer- 
ent  parties,  all  of  whom  daim  under  him. 
The  privilege  does  not  belong  to  the  exe- 
cutors as  against  the  next  of  kin,  but 
following  the  legal  interest  is  subject  to 
the  trusts  and  incidents  to  which  the  legal 
interest  is  subject.     Russell  y.  Jackson, 

ix.  387 

2.  On  a  bill  by  the  next  of  kin  of  a 
deceased  party  against  his  executors,  who 
were  his  residuary  devisees  and  legatees, 
allying  that  the  gift  of  the  property  was 
made  to  them  upon  a  secret  trust  for  the 
foundation  of  a  school,  the  solicitor  of  the 
testator,  who  was  also,  after  the  death  of 
the  testator,  the  solicitor  of  the  defendants, 
the  executors,  was  examined  as  a  witness 
for  the  plaintifiT.  On  a  motion  by  the 
defendants  to  suppress  the  depositions  of 
the  solicitor,  on  the  ground  of  professional 
confidence  : — Held,  that  the  communica- 
tions between  the  testator  and  the  solicitor 
might  be  read ;  and  that  the  conununica- 
tions  between  the  defendants,  the  execu- 
tors, and  the  solicitor,  after  the  deaUi 
of  the  testator,  were  privileged.  76. 

8.  A  privilege  given  for  the  protection 
of  the  client  cannot  have  the  efilect  of  ex- 
cluding evidence  of  a  trust  which  he  had 
intended  to  create,  and  thus  defeat  a  claim 
by  the  parties  who  accepted  the  trust,  to 
hold  the  trust  property  beneficially.        lb, 

4.  Commomcationa  between  solicitor  and 
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client  through  the  medium  of  an  agent, 
are  protected  eaually  with  communications 
had  directly  witn  the  principal.  lb. 

5.  The  existence  of  an  illegal  purpose 
would  prevent  any  privilege  from  attach- 
ing to  the  communications  between  solici- 
tor and  client — semble.  lb. 

6.  The  clerk  of  a  solicitor,  who  was  the 
solicitor  of  the  mortgagor  and  mortgagee 
in  the  creation  of  the  security,  and  who 
copied  the  bill  of  costs  of  the  solicitor  in 
the  transaction  of  making  an  appointment 
of  the  estate  comprised  in  the  security,  and 
of  preparing  the  mortgage  deed,  whidi  was 
founded  on  the  title  created  by  the  appoint- 
ment, may  be  received  as  a  witness  to  de- 
pose to  the  handwriting  on  the  document 
(which  proof  alone  does  not  make  it  evi- 
dence^ ;  but  he  cannot  be  received  to  de- 
pose further  as  to  the  contents  of  the  bill 
of  costs,  or  the  subiect  to  which  it  relates, 
for  an  attomey^s  biU  of  costs  is  his  history 
of  the  transaction ;  and  the  attorney  could 
not  be  himself  permitted  to  give  evidence 
of  the  transaction  against  his  client,  or 
^inst  those  claiming  under  his  client. 
Chant  v.  Brown,  ix.  790 

7.  The  consent  of  the  personal  repre- 
sentative of  the  mort^a^or,  who  was  one 
of  the  clients  of  the  solicitor,  to  the  admis- 
sion of  the  bill  of  costs  in  evidence,  does 
not  make  it  evidence  which  can  be  admitted 
against  the  parties  claiming  under  the 
mortgagee,  the  other  client.  ^    lb. 

8.  Communications  with  the  solicitor  of 
the  mortgagor  only,  or  with  the  solicitor 
of  persons  naving  interests  in  the  mort- 
gaged estate  in  default  of  appointment, 
such  solicitor  not  being  the  solicitor  of  the 
mortgagee,  are  not  privileged  communica- 
tions when  tenderea  as  evidence  in  a  suit 
to  impeach  the  mortgage  security  as  having 
been  founded  on  an  appointment  made  in 
fraud  of  the  power.  lb. 

PROBABILITIES. 
See  Fines  on  Renewal. 

PROBATE. 

See  Letters  of  Administration — 
Power. 

Semble,  the  question  whether  a  preroga- 
tive or  a  diocesan  probate  is  necessary, 
depends,  not  upon  the  place  in  which  the 
estate  of  the  testator  comes  to  be  admi- 
nistered, but  on  the  local  situation  of  the 
property  at  the  time  of  his  death.  Jones 
y.  HoweUs,  ii.  842 

PROBATE  DUTY. 

See  EzBCXTTOR  and  Administrator— 
Partnership. 


PROCEEDINGS  AT  LAW. 


PRODUCTION  OF  DOCUMENTS. 


PROCEEDINGS  AT  LAW. 
See  Injunction. 

PROCEEDINGS    BEFORE    THE 
JUDGE  IN  CHAMBERS. 

See  Appendix,  vol  he,  pp.  xlviii,  Ixxziii. 

PROCEEDINGS  IN  CHAMBERS. 
See  Appendix,  vol.  x,  p.  Ixvi. 

PRO  CONFESSO. 

See  Absconding — ^Appendix,  vol.  x,  p.  Ivii 
— Bill  of  Revivor — Interpleader — 
Motion. 

1.  A  defendant  in  contempt  for  not  an- 
swering the  bill,  bronght  to  the  bar  and 
remanded,  and  again  brought  up  by  habeas 
corpus,  twenty-eight  days  after  having 
been  remanded,  upon  motion  to  take  the  biU 
pro  confesso,  under  the  statute  1  Will.  4, 
c.  36,  6.  15,  rule  2,  may  file  his  answer 
after  the  motion  is  made ;  and,  sembky  at 
the  latest  time  on  that  day.  Robinson  v. 
Stanford,  ii.  149 

2.  Process  for  taking  a  bill  pro  confesso 
under  the  Ist  Order  of  the  11th  of  April, 
1842,  against  a  defendant  deemed  to  nave 
absconded,  after  appearance  by  his  own 
clerk  in  ccTurt.    Harrison  v.  Stewardson, 

ii.  533 

3.  Order  I.  of  the  11th  of  April,  1842, 
as  to  taking  bills  pro  confesso,  applies  to 
suits  commenced  before,  as  well  as  id^r, 
the  date  of  the  order.  lb, 

4.  Proceedings  for  taking  the  bill  pro 
confesso,  under  the  Order  I.  of  the  11th  of 
April,  1842,  against  a  defendant  deemed  to 
have  absconded,  for  whom  tai  appearance 
has  been  entered  under  the  Order  VIII.  of 
the  26th  of  August,  1841,  and  who  does 
not  afterwards  appear  by  his  own  solicitor. 
Elto/i  V.  Brown,  ii.  618 

5.  Where  a  defendant,  after  being  served 
with  the  subpoena  to  appear  and  answer 
the  bill,  does  not  enter  an  appearance  by 
his  own  solicitor,  but  absconds  to  avoid  the 
process  of  the  court,  the  plaintiff  may,  on 
the  bill  taken  pro  confesso,  under  the 
Order  I.  of  the  11th  of  April,  1842,  pro- 
ceed ex  parte  as  against  a  defendant  who 
has  not  appeared,  although  the  plaintiff  has 
entered  an  appearance  for  him,  under  the 
Order  VIII.  of  the  26th  of  August,  1841. 
S,  C,  ii.  621 

6.  Bill  ordered  to  be  taken  pro  confesso 
in  vacation,  under  the  statute  1  Will  4, 
c.  36,  s.  15,  rule  2.     Simmons  v.  Wood, 

ii.  644 

7.  Practice  on  taking  bills  pro  confesso, 
under  the  77th  and  78th  Orders  of  May, 
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1845,  against  a  defendant  deemed  to  have 
absconded,  after  appearance  by  his  own 
solicitor.     Courage  v.  Wardell,         iv.  481 

PRODUCTION, 
See  Discovert. 

PRODUCTION  OF  DEEDS. 
See  Title  Deeds. 

PRODUCTION  OF  DOCUMENTS. 

See  Affidavit  —  Appendix,  vol.  ix, 
p.  xlix ;  vol.  X,  p.  xxxi. — Discovert. 

1.  An  admission  in  the  answer  to  a  bill 
of  discovery,  that  the  defendant  possessed 
documents  specified  in  a  schedule  wholly  or 
in  part  relatmg  to  the  matters  mentioned 
in  the  bUl,  not  accompanied  by  a  precise 
denial  of  a  precise  case  which  the  bill  spe- 
cifically charged,  or  by  a  denial  that  the 
documents  related  to  that  case.* — Held  to 
entitle  the  plaintiff  to  the  inspection  of  all 
the  documents  in  the  schedule  which  mif  hi 
be  evidence  on  the  case  so  specificuly 
charged,  although  the  defendant  said  they 
were  the  evidences  of  his  own  title.  Smith 
Duke  of  Beaufort,  i.  507 

2.  On  a  motion  for  the  production  of 
documents,  a  survey  or  valuation  of  the 
property  to  which  the  question  in  the  cause 
related,  described  by  the  defendant  as  con- 
sisting of  his  evidence,  and  supporting  his 
case,  and  not  thatof  the  plaintin,  and  made 
with  a  view  to  the  defence  in  the  suit, — 
was  considered  as  a  minute  furnished  by  a 
witness  of  the  evidence  he  would  give,  aad, 
as  such,  it  was  held,  that  the  plaintifr  was 
not  entitled  to  the  production  or  it  LUvrel- 
lyn  V.  Badeley,  i.  527 

3.  Title-deed  of  the  defendant  ordered 
to  be  produced,  where  it  contains  a  recital 
that  might  affect  him  with  constructive 
notice  of  the  plaintiff's  interest  in  the  estate. 
Neesom  v.  Clarkson,  ii.  166 

4.  Documents  directed  to  be  deposited 
with  the  clerk  of  records  and  writs,  after 
an  order  allowing  the  plaintiff  or  his  soli- 
citors to  inspect  and  take  copies  thereof  at 
the  office  of  the  defendant's  solicitors,— the 
solicitors  not  agreeing  by  whom  the  copies 
were  to  be  made.    Frentke  v.  Phillips, 

ii.  152 

5.  Delay  in  moving  for  production  of 
documents  until  after  the  defendant's  wit- 
nesses arc  examined,  and  the  exhibits 
marked,  whereby  the  plaintiff  may  ascer- 
tain which  are  the  defendant's  exhibits,  is 
no  objection  to  the  order  being  made. 
Duke  of  Beaufort  v.  Taylor,  ii.  245 

6.  In  a  suit  for  taking  a  partnership 
account  between  solicitors,  the  plaintiff  is 
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PUBLIC  OR  PRIVATE  ACT. 


entitled  to  the  discovery  and  production, 
in  the  usual  way,  of  papers  material  to  the 
account,  although  such  papers  relate  to 
professional  business  transacted  for  their 
clients — sernhle.    Brown  v.  Perkins,  ii.  540 

7.  Upon  a  motion  that  the  defendant 
miffht  produce  documents  in  the  schedule 
to  nis  answer — Heldy  that  written  commu- 
nications which  passed  between  the  defend- 
ant and  his  solicitor  before  any  dispute  had 
arisen  between  the  parties  to  the  suit  were 
privileged,  so  far  as  they  contained  legal 
advice  or  opinions,  but  not  otherwise — al- 
though relating  to  the  matters  which  formed 
the  subject  of  the  suit.  Walsingham  (Lord) 
V.  Goodricke  (Bart.),  iii.  122 

8.  There  is  no  essential  difference,  with 
respect  to  the  privilege  of  professional  con- 
fidence, between  cases  stated  for  the  opinion 
of  counsel  and  other  communications.      lb. 


PROFESSIONAL  CONFIDENCE. 

See  DiscovEBY— Production  of  Docu- 
ments. 

PROFITS. 

See  Joint-Stock  Company— Partner — 
Partnership— Solicitor  and  Client 
—Trust. 

PROHIBrnON. 
See  Jurisdiction. 

PRO  INTERESSE  SUO. 
See  Administration  Suit— Sequestra- 
tion. 

1.  A  defendant,  being  in  contempt  for 
non-payment  of  money,  executed  a  con- 
veyance of  his  real  estate  to  his  son,  and 
the  son  entered  into  possession  under  the 
conveyance.  Some  months  afterwards,  a 
sequestration  issued  against  the  defendant 
founded  on  the  same  contempt,  and  the  se- 
questrator took  possession  of  the  estate. 
The  defendant's  son  was  examined  pro  in- 
teresse  suo;  and  the  Master  found,  that,  as 
between  the  defendant  and  all  persons  claim- 
ing under  him,  the  son  had  an  absolute 
estate  and  interest  in  the  premises  under 
the  conveyance,  and  the  possession  taken 
thereunder,  subject  to  the  auestion  between 
the  defendant's  sou  and  tne  plaintiffs,  or 
between  the  Court  and  plaintiffs,  and  the 
defendant's  son,  arising  out  of  the  contempt 
and  the  sequestration :  tlie  Court  directed 
issues  to  try  whether  the  conveyance  by 
the  defendant  to  his  son  was  fraudulent, 
within  the  statute  13  Eliz.  c.  5 ;  and 
whether  the  consideration-monies  were 
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paid  before  the  sequestration  issue cl.    Em- 
pringham  v.  Short.  iii.  461 

2.  Whether  the  proper  form  of  objecting 
to  the  report  of  the  Master  or  an  examina- 
tion pro  interesse  suo  is  by  exceptions — 
qttoere.  Jb, 

PROJECTORS. 
See  Joint-Stock  Company. 

PROJECTORS  OF  RAILWAY. 
See  Joint-Stock  Company. 

PROLIXITY. 
Prolixity  in  setting  out  at  length,  in  a 
petition  or  other  pleading,  clauses  of  a 
public  statute.  In  re  Manchester  and 
Leeds  Railway  Company,  Ex  parte  Osbaldis- 
ton,  viii.  81 

PROMISSORY  NOTE. 

See  Statutes,  Construction  op,  21  Jac 

1,  c.  16,  8.  3. 

PROOF  OF  DEBT. 
See  Crbditobs'  Suit. 

PROOF  OF  EXHIBITS. 
See  Bill  and  Answer. 

PROPER  USE. 
See  Separate  Use. 

PROPERTY. 
See  Power. 

PROSECUTION. 
See  DisBossAL  op  Bill. 

PROSPECTIVE   ORDER. 
See  Appendix,  vol.  ix,  p.  Ixxxiv. 

PROTESTANT  DISSENTERS. 
See  Trustee  and  Cestui  que  Trust. 

PROVISIONAL  ASSIGNEE. 

See  Costs — Mortgagor  and  Mortgagee 
— ^Vendor  and  Purchaser. 

PROVISIONAL  COMiyflTTEE. 
See  Joiih'-Stock  Company. 

PUBLIC  OR  PRIVATE  ACT. 
See  Act  op  Parliament. 
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PUBLICATION. 

See  Dismissal  of   Bill  —  Evidence  — 
Replication — Setting  down  Cause. 

PUBLIC   FUNDS. 
See  Trustee  and  Cestui  que  Teust. 

PUBLIC  POLICY. 
See  Champerty. 

1.  Parties  to  a  contract,  which  is  affainst 
public  policy  or  ill^al,  are  not  dways 
r^arded  as  being  in  pari  delicto;  but 
public  policy  is  sometimes  considered  as 
advanced  by  allowing  either,  or  the  more 
excusable,  of  the  parties  to  sue  for  relief 
against  the  transaction.    Reynell  v.  Sprye^ 

viii.  275 

2.  An  agreement  between  two  railway 
companies,  made  without  the  authority  of  the 
legislature,  whereby  one  compony  delegates 
to  another  all  the  powers  which  have  been 
conferred  upon  it  by  Parliament,  is  an  un- 
lawful attempt  to  effect  that  which  Par- 
liament alone  can  authorise,  and  is  against 
public  policy ;  and  in  such  a  case,  the  Court 
will  not  interfere  to  assist  either  of  the 
parties  in  obtaining  a  collateral  benefit, 
which  the  agreement  would  give,  or  aid 
them  in  any  manner  which  woidd  promote 
the  object  of  the  agreement.  The  Great 
Northern  Railway  Company  v.  The  Eastern 
Counties  Railway  Company^  ix  306. 

PUFFER. 
See  Vendor  and  Purchaser. 

PURCHASE  DEED. 

See  Appendix,  vol.  ix,  p.  Ixxxv ;  vol.  x,  p. 
Ixx. 


PURCHASE-MONEY. 

See  Appendix,  vol.  ix,  p.  1  —  Interest — 
Ship. 


PURCHASER. 

See  Costs  —  Equitable  Mortgage  — 
Statutes,  Construction  of,  27  Eliz. 
c.  4 — Tithes — Voluntary  Deed. 

A  purchaser,  attending  the  sale  of  an 
estate  in  the  cause,  heai3  the  amount  of 
the  reserved  bidding  announced  before  he 
made  his  offer;  and  the  Master  made  a 
separate  report,  allowing  him  as  the  pur- 
chaser, subject  to  the  approval  of  the 
Court  with  reference  to  that  fact.  The 
mode  of  confirming  this  report  and  approv- 
inj^of  the  purchase  is  by  a  special  notice 
ofxnotion  to  that  effect,  and  not,  as  in  the 
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common  case,  by  orders  nisi  and  absolute. 
Dowle  V.  Lucy  J  iv.  311 

PURCHASES  FOR  RE-INVESTMENT. 
See  Appendix,  vol.  ix,  p.  1. 

QUALIFIED  ACCEPTANCE  OF 
OFFER. 

See  Agreement. 

RAILWAYS  CLAUSES  CONSOLIDA. 
TION  ACT. 

See  Statutes,  CoNSTRUC?riON  of,  8  ^  9 
Vict.  c.  20. 

RAILWAY  COMPANY, 

See  Acquiescence— Jonrr-SrocK  Com- 
pany —  Parliamentary  Powers  — 
Partnership — Public  Policy— Spe- 
cific Performance — ^Tithes— Tolls 
—Vendor  and  Purchaser. 

1.  Construction  of  an  agreement  between 
two  railway  companies  enabling  one  to 
pass  oyer  and  use  the  railway  stations, 
watering  places,  and  sidings,  upon  and 
appertaming  to  the  other,  uid  giving  the 
right  of  access  to  such  part  of  the  stations 
and  appurtenances  as  were  necessary  to  the 
traffic  on  and  over  the  other,  with  a  cove- 
nant to  give  the  same  facilities  and  assist- 
ance as  tneir  own  traffic  of  the  like  charac- 
ter should  receive.  The  Great  Northern 
Railway  Company  v.  The  Eastern  Counties 
Railway  Company,  ix.  809 

2.  One  railway  company  having  granted 
to  another  the  use  of  tneir  lines,  and  of  all 
conveniences  upon  the  lines,  cannot  object 
to  their  grantees  using  the  conveniences  so 
granted  for  any  purposes  to  which  they 
may  be  able  to  apply  them,  even  if  the 
grantors  themselves  were  not  entitled  to 
use  them  for  such  purposes— «€wiJfe.  S.  C, 

ix.810 
8.  Where  a  railway  company  are  entitled 
to  retain  the  possession  of  lands  which 
they  have  taken,  they  must  also  be  en- 
titled under  their  compulsory  powers  to 
perfect  their  title.  Sparrow  v.  The  Oxford, 
Worcester,  and  Wolverhampton  Railway 
Company,  ix.  446 

4.  A  provision  in  an  Act  for  making  a 
railway,  that  certain  land  to  be  purchased 
by  the  railway  company  should  be  appro- 
priated to  and  used  solely  for  the  puiposej 
of  the  railway  and  the  buildings  connected 
therewith  (except  such  part  as  might  be 
required  by  the  Board  of  Ordnance,  or  for 
widening  approaches  to  the  station),  and 
should  not  be  used  or  employed  for  erect- 
ing thereon  any  coke  ovens,  or  for  anf 
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other  purposes  (the  necessary  railway  pur- 
poses only  excepted)  by  which  any  nui- 
sance might  be  created,  or  the  other  pro- 
perty of  the  vendors  in  any  way  damaged : 
— Held^  to  refer  to  the  use  of  the  land,  or  the 
mode  in  which  it  was  to  be  laid  out  or 
applied,  and  not  to  refer  specifically  to  the 
use  of  ^e  buildinffs  which  might  be  erected 
upon  the  land.  The  Warden  and  AssistanU 
of  the  Harbour  of  Dover  v.  The  South 
Eastern  Railway  Company,  iz.  489 

5.  That  ^^buildines  connected  therewith** 
did  not  mean  buildings  only  connected 
locally  with  the  railway,  but  meant  build- 
ings  eqiecially  applicable  to  the  uses  of 
that  particular  railway ;  and  that  the  con- 
struction of  the  clause  was  not  to  be 
governed  by  considerations  of  what  would 
or  would  not  be  connected  with  other  and 
different  railways.  lb. 

6.  That,  the  building  erected  by  the  com- 
pany being  used  as  a  custom-house  for  the 
examination  of  the  luggage  of  passensers 
\funiimff  from  the  continent,  many  of  whom 
traveled  by  the  railway,  such  iiser  was  for 
a  purpose  connected  with  the  railway ;  and 
that  tne  use  being,  to  some  extent,  for  such 
purpose,  it  did  not  cease  to  be  so  within 
the  meuiing  of  the  provision,  merely  be- 
cause all  the  purposes  for  which  the  build- 
iof;  was  used  were  not  purposes  connected 
with  the  railway.  lb. 

7.  The  object  of  the  87th  section  of  the 
Bflilways  Clauses  Consolidation  Act  (8  &  9 
Yiet.  c.  20),  is  to  enable  one  Railway  Com- 
pany to  contract  forthepassingof  theurtrains 
to  the  limits  of  the  railway  of  another  com- 
pany, with  the  incidents  which  ordinarily 
attaich  to  such  power  of  passing,  including 
that  of  stopping  at  the  stations  on  the  line, 
and  carrying  passengers  and  goods  to  and 
from  such  stations.  But  it  does  not  enable 
one  railway,  under  colour  of  passing  over 
the  line  of  another  company,  to  carry  the 
whole  of  the  traffic  of  the  other  railway 
over  which  they  may  agree  to  pass. 
Simpson  v.  Denison,  x.  51 

8.  An  agreement  by  one  railway  com- 
pany for  the  payment  to  another  of  such 
an  amount  as  wul,  after  answering  all  ex- 

S^nses  and  liabilities,  furnish  a  certain 
vidend  on  the  paid-up  capital  of  such 
other  company,  is  not  an  agreement  for  the 
payment  of  a  toU  within  the  meaning  of 
the  87th  section  of  the  Railways  Clauses 
Consolidation  Act.  lb, 

9.  It  is  not  lawful  to  apply  the  funds  of 
a  company  in  an  application  to  Parliament 
for  powers  to  extend  the  business  of  the 
company  beyond  the  objects  for  which  it 
was  constituted ;  and  the  Court  will  inter- 
fere, by  injimction,  at  the  suit  of  a  share- 
holder, to  restrain  any  such  application. 

lb, 
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10.  The  same  principles  which  regulate 
the  rights  of  parties  in  ordinary  partner- 
ships, are  i^plicable  in  determining  the 
duties  of  the  managing  bodies  in  joint- 
stock  companies  as  between  them  and  mem- 
bers of  such  companies.  lb. 

11.  The  Court  will  enforce  by  injunction 
the  provision  of  the  115th  section  of  the 
Railways  Clauses  Consolidation  Act  (8  & 
9  Vict  c.  20),  that  no  engine  or  other  de- 
scription of  moving  power  shall  be  brought 
or  used  upon  a  railway,  unless  the  same 
shall  have  been  approved  by  the  railway 
company  as  therein  mentioned,  notwith- 
standing the  practice  of  railway  companies 
has  been  to  rely  on  each  other  with  respect 
to  the  fitness  of  their  respective  engines, 
and  not  to  enforce  the  provision  of  the  Act ; 
and  notwithstanding  also,  that,  to  enforce 
such  right  of  inspection,  would  occasion 
great  inconvenience  to  the  public  traffic, 
and  although  it  may  appear  that  the  provi- 
sion is  sought  to  be  enforced,  not  from  any 
apprehension  of  the  use  of  improper  en- 
gmes,  but  for  the  purpose  of  impeding  the 
traffic  over  their  line  of  a  competing  com- 
TOiny.  The  Midland  Railway  Company  v. 
The  Ambergate,  Nottingham,  and  Boston  and 
Eastern  Junction  RaUway  Company,  x.  859 

12.  Although  the  expression 'Uhe  rail- 
way "  is,  by  the  interpretation  clause  of  the 
Railways  Clauses  Consolidation  Act  (s.  3), 
defined  to  mean  '^the  railway  and  the 
works  by  the  special  Act  authorised  to  be 
constructed,"  and  these  have  been  construed 
to  include  a  station,  yet  it  is  very  doubtM 
whether  the  power  reserved  to  the  public 
by  the  Railways  Clauses  Consolidation  Act 
(s.  92),  to  use  "  the  railway  "  with  engines 
and  carriages,  upon  payment  of  tolls  which 
are  calculated  at  a  certain  rate  per  mile, 
includes  the  power  of  using  also  the  stations 
of  the  company.  lb. 

13.  An  interpretation  clause  in  an  Act  of 
Parliament  should  be  understood  to  define 
the  meaning  of  the  word  thereby  inter- 
preted in  cases  as  to  which  there  is  nothing 
else  in  the  Act  opposed  to  or  inconsistent 
with  that  interpretation.  lb. 

14.  The  Court  refused  to  restrain  one 
railway  company  from  using  the  station  of 
another,  under  an  agreement  which  was 
made  between  the  two  companies,  before  a 
connection  had  been  established  between 
the  company  using  the  station  and  a  third 
company,  which  brought  such  third  com- 
pany into  competition  with  the  company 
to  whom  the  station  belonged — it  not  being 
clear  that  the  right  of  the  defendants  to  use 
the  station  was  not  intended  to  be  given 
by  their  soedal  Act — ^the  agreement  being 
open  to  tne  construction  Uiat  the  extent 
and  terms  of  the  station  accommodation 
were  from  time  to  time  to  form  the  subject 
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of  reference  to  arbitration,  and  there  being 
no  award  specifying  the  time  at  which  it 
should  determine ;  tne  rival  or  competing 
company  having  also  been  in  existence  at 
the  time  the  agreement  was  made,  and  the 
plaintiffs  being  therefore  at  that  time  aware 
of  the  x>088ibiJity  of  the  competition  after- 
wards arising ;  and,  supposing  the  question 
to  be  doubtml,  the  balance  of  convenience 
preponderating  against  granting  the  in- 
junction, lb. 

RAILWAY  WORKS. 
See  AccoxjNT — Jubisdiction. 

RATES. 

See  GHARrrABLE    Use  —  Trustee   and 
Cestui  que  Trust. 

REAL  ESTATE. 

See  Auxs — Conversion — Debtor   and 
Creditor. 

REAPPOINTMENT. 
See  Appointment. 

RECEIPT  CLAUSE. 
See  Separate  Use. 


RECEIVER. 
See  Appendix,  vol.  ix,  p.  1;  vol.  x,  p. 
Lad — General  Orders,  1796,  April  23 
— ^Motion. 

1.  A  mortgagor  having  only  a  life-inter- 
est in  the  mortgaged  premises,  and  a  mort- 
gagee having  a  charge  both  on  the  life-in- 
terest and  on  the  interest  in  remainder,  by 
a  joint  deed  appoint  a  receiver,  who  is  di- 
rected to  pay  certain  debts,  expenses,  and 
the  charge  on  the  life-interest,  and  to  keep 
down  the  interest  on  the  residue.  The 
mortgagee  dies,  and  afterwards  the  mort- 
gagor. The  receiver  continues  in  receipt 
of  the  rents  and  profits  after  the  death 
of  the  mortgagor,  and  pays  some  part  of 
the  rents  to  the  representatives  of  the  mort- 
gagee '.--Held,  that,  upon  the  construction 
of  the  deed,  the  possession  of  the  receiver 
was  not  the  possession  of  the  mortgagee ; 
but  there  was  ground  for  an  inquiry  whe- 
ther the  representative  of  the  mortgagee 
had  by  any  acts  constituted  the  receiverher 
agent  exclusively.     Jones  v.  Smith,      i.  43 

2.  Where  probate  or  administration  has 
been  granted  by  the  Ecclesiastical  Court,  a 
receiver  will  not  be  appointed  pending  liti- 
gation to  recall  probate  or  grant  of  admini- 
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stration,  unless  a  special  case  be  made  out  for 
such  appointment.  Rendallv,  Rendall^  i.  152 

3.  Where  no  probate  or  administration  has 
been  granted,  it  is  of  course  to  appoint  a 
receiver  pending  a  bon4  fide  litigation 
in  the  Ecclesiastical  Court,  to  determine 
the  right  to  probate  or  administration, 
unless  a  special  case  can  be  made  for 
refusing  such  appointment.  lb. 

4.  The  fact  tnat  the  litigation  in  the 
Ecclesiastical  Court  is  on  the  question  of 
which  of  two  alleged  wills  shall  be  ad- 
mitted to  probate,  and  that  the  defendant 
in  the  suit  in  equity  is  named  executor  in 
both  wills,  is  not  a  ground  for  refusing  to 
appoint  a  receiver.  /&• 

6.  The  appointment  of  a  testamentary 
guardian  of  an  infant  by  his  father,  does 
not,  under  the  statute  12  Car.  2,  c  24, 
constitute  any  objection  to  the  appointment 
of  a  receiver  of  the  estate  (of  the  infmt. 
Gardner  v.  Blane^  i.  S81 

6.  Where  there  are  several  trustees,  the 
disclaimer  of  some  of  them  is  not  alone  a 
sufBdent  ground  for  the  appointment  of  a 
receiver,  without  the  consent  of  those  who 
remain.    Browell  v.  Reed^  i  434 

7.  Receiver  of  a  West  India  estate  ap- 
plied for  by  one  of  the  parties  entitled  to  a 
charge  thereon,  against  the  trustee,  refused 
notwithstanding  tiie  estate  was  depreciated 
in  value,  and  incumbrances  thereon  were 
increasing, — the  management  of  the  trus- 
tee not  appearing  to  be  improper.  Barldey 
V.  Lord  keay,  n.  308 

8.  Plaintiff;  entitled  to  a  l^acy,  char^ 
on  a  West  India  estate,  su^ect  to  prior 
debts  and  legacies  remaining  unpaid,  not 
entitled  to  have  a  receiver  appointed  over 
the  estate.    Faulkner  v.  Daniel.       iii-204 

9.  In  suits  by  creditors  and  legatees  a 
receiver  was  appointed  of  the  rents  and 
profits  of  real  estate,  part  of  which  was 
copyhold.  The  death  of  the  last  tenant 
having  been  duly  presented  at  the  court- 
baron  of  the  manor,  proclamations  were 
made  for  the  next  tenant  to  come  in  and  be 
admitted,  and,  no  person  appearing,  the 
bailiff  of  the  manor  was  ordered  to  seize  the 
lands  quousque.  Declaration  in  cjectmCTt 
at  the  suit  of  the  lord  was  afterwards 
served  on  the  terre-tenant ;  but,  on  the 
motion  of  the  receiver,  the  lord  was  re- 
strained by  injunction  from  pros^J"*^^ 
the  action.    Evelyn  v.  Lewis,  uJ*  '^^•' 

10.  A  receiver  appointed  to  get  in  pro- 
I>erty,  part  of  which  he  finds  in  tne  posscs- 
aon  of  another  receiver,  ought  not  to  take 
proceedings  to  deprive  the  latter  of  such 
possession,  without  the  authority  ^f  ^^ 
Court.     Ward  v.  Swift,  "^  7^ 

11.  A  motion  ought  not  to  be  made  for 
committal  on  the  ground  of  a  disturbance 
of  the  possession  of  a  receiver,  when  the 
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object  of  the  motion  is  merely  to  compel 
the  payment  of  costs,  after  the  question 
with  respect  to  the  possession  of  the  pro- 
perty has  been  settled.     Ward  v.  Sioift, 

vi.  312 

12.  Where  there  were  two  suits  for  ad- 
ministration, and  a  motion  for  a  receiver  in 
each  suit  came  on  upon  the  same  day,  the 
receiver  was  appointed  in  both  suits,  and 
the  Court  gave  the  carriage  of  the  order  to 
the  plaintms  by  whom  the  first  notice  of 
motion  for  the  receiver  had  been  given. 
Hart  v.  Talk,  vi.  611 

IS.  Upon  the  bill  of  an  equitable  mort- 
gagee, leave  was  given  to  serve  the  de- 
fendant, the  mortgagor,  before  appearance, 
with  notice  of  motion  for  a  receiver  (the 
bill  not  asking  for  an  injunction)  ;  and  the 
order  was  made,  upon  affidavit  of  service, 
for  the  appointment  of  the  receiver,  with 
liberty  to  the  parties  to  propose  them- 
selves, according  to  the  notice.  Meadon 
Y.  Sealeu^  vi.  620 

14.  It  is  not  necessary  to  bring  to  a 
hearing  a  suit  for  the  appointment  of  a 
receiver  pendente  lite.  Anderson  v.  Gui- 
chardj  ix.  275 

15.  A  receiver  was  appointed  by  the 
Court  of  the  rates,  tolls,  duties  and  other 
property,  of  a  canal  and  railway  company, 
incorporated  by  Act  of  Parliament,  not- 
withstanding that  the  Act  of  incorporation 
provided  that  a  committee  of  twelve  of  the 
proprietors  should  be  elected  at  every 
annual  general  meeting  to  manage  the 
affairs  of  the  company.  Fripp  v.  The 
Chard  Railway  Company;  Fripp  v.  The 
Bridgewater  and  Taunton  Canal^  ^c,  Cos, 

xi.  241 

16.  Considerations  on  the  selection  of 
a  recover  and  manager  of  the  property 
and  business  of  a  company,  so  as  to  avoid 
the  appointment  of  any  person  whose 
individual  pecuniary  interests  might  con- 
flict with  the  duties  of  his  office,  in  respect 
to  those  for  whose  benefit  the  appointment 
is  made.  Ih, 

RECITAL. 

See  Evidence — ^Production  of 

Documents. 


RECORDS. 

See  Takino  Bill  off  the  File. 

Production  of  the  original  records  of 
this  Court  at  trials  in  other  Courts.  Attor- 
ney-General \,  Ray^  vii.  335 
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RECOVERY. 
See  Construction. 


RECTIFYING  DEED. 

1.  A  sum  of  money  was  charged  upon 
an  estate  as  portions  for  younger  children, 
according  to  the  appointment  of  the  parents 
to  take  effect  after  their  deaths;  and  the 
parents,  in  contemplation  of  the  marriage 
of  their  daughter,  and  of  a  settlement 
which  her  intended  husband  proposed  to 
make,  appointed  £5,000,  part  of  the  sum 
so  charged,  to  the  daughter,  in  case  the 
marriage  should  take  effect.  By  a  settle- 
ment of  the  same  date,  a  jointure  was 
secured  to  the  daughter  by  the  husband. 
The  marriage  took  place,  and  some  years 
afterwards,  the  father  beii^  then  dead, 
an  arrangement  was  made  for  the  sale  of 
the  estate,  and  for  the  investment  in  the 
funds  of  the  sum  necessary  to  provide  for 
the  portions.  The  money  was  accordingly 
raised,  and  invested  in  tne  names,  among 
others,^  of  the  daughter  and  her  husband, 
and  a  declaration  executed,  in  which  the 
trusts  of  the  stock  purchased  with  the 
£5,000  was  declared  to  be  (subject  to  the 
life  interest  of  the  mother^  for  the  daugh- 
ter absolutely.  After  tne  death  of  the 
father  and  mother  and  the  husband,  the 
Court,  at  the  suit  of  the  representative  of 
the  husband,  rectified  the  declaration  of  trust 
by  declaring  the  £5,000  to  be  the  property 
of  the  husband,  inasmuch  as  it  did  not  ap- 
pear that  the  husband  intended  to  nart  with 
his  interest  in  the  fund,  or  do  more 
than  approve  of  the  change  of  security: 
the  declaration  of  trust  omitting  any  recital 
of  the  settlement  on  the  marriage,  and  it 
appearing  from  the  letters  wnich  had 
passed  between  the  solicitors  of  the  parties^ 
when  the  declaration  was  made,  that 
neither  of  such  solicitors  was  aware  of  that 
settiement,  or  of  its  effect  as  to  the  portion 
of  the  daughter.  Aslthurst  v.  MUl^  Mill  ▼. 
Ashhurst,  vii.  502 

2.  Variation  of  the  effect  of  a  deed, 
made  for  the  purpose  of  carryii^  into 
effect  a  family  arrangement,  where  it  con- 
tained a  declaration  of  right  inconsistent  with 
the  actual  rights  of  the  parties,  and  there 
was  no  evidence  that  the  mconsistency  was 
known  to  or  contemplated  by  the  parties 
or  their  solicitors,  or  that  their  actual 
rights  were  intend^  to  be  altered.         lb. 

RECTIFYING  SETTLEMENT. 
In  a  marriage  settiement  the  jiroperty 
of  the  wife  was  conveyed  and  assigned  in 
trust  for  the  wife  for  life  for  her  separate 
use,  remainder  to  the  husband  for  his  life, 
remainder  to  the  children  of  the  marriage, 
and,  in  default  of  issue  of  the  marriage, 
to  the  brother  of  the  wife  and  his  children. 
After  the  marriage  the  husband  and  wife  filed 
their  bill,  chargmg  that  the  brother,  who 


RECTIFYING  SETTLEMENT. 


RELEASES  TO  USES. 


was  one  of  the  trustees  of  the  settlement, 
in  concert  with  the  solicitor's  clerk,  who 
took  the  instructions  for  and  attended  the 
execution  of  the  settlement,  had  fraudu- 
lently omitted  or  erased  from  the  deed  a 
general  power  of  appointment  hy  the  wife 
m  default  of  issue  of  the  marriage,  and 
pra^ng  that  the  settlement  might  be 
rectified  by  inserting  such  a  power.  The 
wife  did  not  prove  the  instructions  for 
the  insertion  of  such  a  power,  nor  the 
firaud  in  omitting  or  erasing  it;  but  it 
appeared  by  the  evidence  tiuit  the  power 
had  been  introduced  in  the  dralt  settle- 
ment prepared  by  counsel,  and  also  in  the 
engrossment;  and  the  answer  of  the 
brother  stated  that,  the  power  having  been 
noticed  by  him  when  the  engrossment  was 
read  over  to  him,  he  objected  to  it,  as  not 
beinf  according  to  his  understanding  of 
the  mtentions  of  the  wife,  when  the  soli- 
ei  tor's  clerk  admitted  it  was  not,  and 
struck  it  out.  The  Court  held  that  it  was 
the  duty  of  the  brother,  as  one  of  the 
trustees,  not  to  have  permitted  the  power 
to  be  struck  out  without  the  express  direc- 
tions of  the  intended  wife  on  that  point ; 
and  that  relief  might  be  given  in  the  suit, 
subject  to  the  question  whether  the  wife 
knew,  when  she  executed  the  settlement, 
that  it  did  not  contain  the  power.  Ear- 
hidge  v.  Wogan^  v.  268 

REDEMPTION. 

&<  ANin7iTT--BuiLDDra  Socibtt— Costs 
— Degrkb —  Escheat  —  Mortoaoe — 

MOBTGAGOR     AITD     MOBTGAGEE— ^PE- 
CEFXO  PbbFOBMANCB. 

REDEMPTION  SUIT. 

Sm  Mobtgagob  and  Mobtgages. 

REDUCTION  INTO  POSSESSION. 
Su  Husband  and  Wife. 

RE-EXAMINATION. 
Su  Evidence— Witness. 

REFERENCE. 

Set  Appendix,  vol.  ix,   pp.  1,  Ixxxvi— 

Decree. 

REFERENCE  OP  TITLE. 
Su  Dismissal  of  Bill— Vendor   and 

PURCHASEB. 

REFERENTIAL  GIFT. 
Su  Legacy. 
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REGISTRAR. 

Su  Obdeb— Priyilegb — Setting  dowh 
Cause. 


REHEARING. 

Su  Stat  of  Pbocbbdings. 

Cause  set  down  again  for  hearing  on 
flirther  directions,  on  the  petition  of  de> 
fendants  out  of  the  jurisdiction  at  the  first 
hearing,  who  suhsequently  appeared,  in 
order  to  enable  them  to  app^  fromtiie 
decree.    Prendergast  v.  LuMhii^Um,  v.  177 

RELEASE. 
Su  Debtor  and   Creditor— -Infant- 
Jurisdiction— Partnership. 

1.  By  a  deed  conveying  the  real  and  per- 
sonal estate  of  a  debtor  to  tmatees&rthe 
benefit  of  his  creditors,  the  creditors  exe- 
cuting the  deed  covenanted  that  it  shonld 
operate  and  enure,  and  might  be  pktded 
in  bar,  as  a  good  and  effisetual  release  and 
dischar;^  of  all  and  all  manner  of  actioDS, 
suits,  bills,  bonds,  writings,  obligations, 
debts,  duties,  judgments,  extents,  exeea- 
tions,  claims,  and  nemands,  both  at  law  and 
in  equi^,  wldch  they  or  any  of  them  hid 
or  might  have  against  the  debtor  «  hia 
estate  or  efiects,  for  or  by  reason  of  all  or 
any  of  the  debts  or  engagements  to  than 
respectively  dne  or  owing  l^  hun;  such 
covenant  not  to  destrojr  any  iQortga|^ 
pledge,  lien,  or  other  speofie  securi:^  which 
any  creditor  possessed :— A2d,  upon  the 
construction  of  the  entire  deed,  that  such 


a  judgment  previously  obtained  by  one  ( 
the  creditors  who  executed  the  deed,  so  u 
to  affect  the  priority  of  the  creditor  as  be- 
tween himself  and  a  judgment  creditor  who 
was  not  a  party  to  the  deed,  or  so  as  to 
preclude  the  judoment  creditor  who  exe- 
cuted the  deed  from  enforcing  the  i^ht 
which  the  judgment  gave  him  as  agabst 
the  estate  vested  in  the  trustees.  SqSrty, 
Ford,  ix.  47 

2.  Principles  of  the  Court  in  giring 
effect  to  the  intention  of  the  parties  to  a 
general  release,  wi^  reference  to  the  re- 
strictive clauses  which  it  contains,  or  to  the 
purposes  for  which  it  is  made.  S.  C,  ix.  55 

3.  Effect  of  a  general  rdease  by  a  party 
entitled  to  a  charge  on  reed  estate  secured 
by  a  term  of  years  to  the  trustees  of  the 
term,  the  term  itself  not  bemg  assigned  or 
merged.     Clifford  v.  Clifford,  ix.  675 


RELEASES  TO  USES. 
Su  Vendor  and  Purchaser. 


RELIGIOUS  PURPOSE. 


REMOTENESS. 


RELIGIOUS  PURPOSE. 
See  Charity. 

REMAINDER. 

See    Construction — Joint   Tenancy- 
Remoteness. 

REMEDY  AT  LAW. 
See  Partnership. 


REMOTENESS. 
See  Devise— Legacy. 

1.  In  a  devise  of  real  estate  upon  trust 
for  the  daughter  of  the  testator  for  her 
life,  and  from  and  afler  her  decease  to  con- 
vey such  estate  unto  and  equally  between 
and  amon^  all  and  every  the  child  and 
children  of  the  daughter  who  should  live 
to  attain  the  age  of  twenty-three  years, 
and  to  his,  her,  and  their  heirs  and  assigns 
for  ever :  and  in  case  there  should  be  no 
such  child  or  children,  or,  being  such,  all 
of  them  should  die  under  twenty-three 
"without  issue,  then  over,  with  power  to 
applvfor  maintenance  ;  the  interest  of  such 
collars  share,  notwithstanding  such  child^s 
share  should  not  be  then  absolutely  vested 
— ^the  limitation  to  the  chil^en  (^  the 
daughter  and  the  limitations  over  on  de- 
&iilt  of  such  children,  are  void  for  remote- 
ness.   BuU  V.  Pritchard^  v.  567 

2.  Devise  and  bequest  of  freehold  and 
leasehold  estates  to  trustees,  upon  trust, 
idfter  paying  certain  annuities,  to  settle  the 
same,  so  that,  as  nearly  as  the  rules  of  law 
and  equity  would  permit,  the  testator^s  six 
younger  children  should  receive  the  rents 
and  profits  in  eoual  shares  during  their 
lives,  with  benent  of  survivorship  if  any 
of  them  should  die  without  leaving  issue, 
and,  if  any  should  die  leaving  issue,  that 
Uie  child  or  children  of  him  or  her  so 
dvw,  during  the  lives  of  his  said  other 
cnilcu'en  and  of  the  survivor,  should  take 
the  share  of  him  or  her  so  dying  of  the  said 
rents  and  profits ;  and  that,  upon  the  death 
of  all  his  said  other  children,  as  to  the  lease- 
hold estates,  the  same  to  go  and  belone  to 
the  issue  of  his  said  other  children  for  their 
respective  lives,  in  equal  shares,  with 
benefit  of  survivorship ;  and  as  to  the  free- 
hold estates,  the  issue  of  his  said  children 
to  take  the  rents,  profits,  and  proceeds 
thereof  for  their  respective  lives,  in  equal 
shares,  with  benefit  of  survivorship  in  case 
of  the  death  of  any  of  such  issue  without 
leaving  issue,  and  if  any  of  such  issue  of 
his  said  children  should  die  leaving  issue, 
the  child  and  children  of  him  or  her  so 
dying,  during  the  Hves  of  such  issue  of  his 


said  children  and  of  the  survivor  of  them, 
should  take  the  share  of  him  or  her  so 
dyin^ ;  and  after  the  death  of  all  the  issue 
of  his  said  children,  then,  as  to  the  said 
leasehold  estates,  the  same  to  go  and 
belong  to  the  child  and  children  of  such 
issue  absolutely  as  tenants  in  common ;  and 
as  to  the  said  freehold  estates,  in  case  the 
issue  of  his  said  children,  or  any  of  them, 
should  leave  issue  living  at  the  decease  of 
the  last  survivor  of  the  said  issue,  then 
that  the  same  should  be  to  the  use  of  the 
child  and  children  of  the  bodies  of  the 
issue  of  his  said  children,  and  of  the  heirs 
of  the  body  and  respective  bodies  of  such 
child  and  children,  and,  if  more  than  one, 
equally  to  be  divided  amongst  them  as 
tenants  in  common ;  and  if  there  should  be 
a  failure  of  issue  of  the  body  or  bodies  of 
any  such  child  or  children,  tnen,  as  to  the 
original  and  accrued  shares  of  such  child 
or  children  whose  children  should  so  fail, 
to  the  use  of  the  remaining  and  other  and 
others  of  the  said  children,  and  the  heirs  of 
the  body  or  bodies  of  such  remaining  and 
other  children,  and,  if  more  than  one, 
equally  as  tenants  in  common;  and  in 
default  of  such  issue  of  the  issue  of  his 
said  children,  to  the  use  of  the  right  heirs 
of  the  testator.  The  six  younger  children 
of  the  testator  survived  him.  Some  of 
them  had  children  at  the  time  of  his  death, 
and  some  had  children  bom  after  his 
death : — Held^  that  the  six  younger  chil- 
dren of  the  testator  took  life  interests  in 
both  the  freehold  and  leasehold  estates, 
with  remainder,  as  to  the  freeholds,  to  the 
children  of  such  younger  children  as 
tenants  in  common  in  tail,  with  cross  re- 
msdnders  between  and  among  them,  and 
the  ultimate  remainder  to  the  testator's 
ri^ht  heirs;  and,  semhle,  that  the  same 
children  of  such  younger  children  (after 
the  decease  of  the  last  survivor  of  their 
respective  parents,  the  tenants  for  life) 
take  absolute  interests  in  the  leaseholds. 
Williams  v.  Teale^  vi.  289 

3.  That,  in  considering  the  validity  of 
the  limitations,  the  state  of  the  family  at 
the  death  of  the  testator  (and  not  at  the 
date  of  his  will)  is  to  be  regarded ;  and, 
therefore,  if  a  gift  be  to  such  of  the  children 
of  a  particulu:  parent  as  shall  attain  a 
greater  a^e  than  twenty-one  years,  and  the 
parent  die  in  the  lifetime  of  the  testator, 
and  the  class  be  ascertained  at  the  testator's 
death,  the  gift  is  valid.  lb. 

4.  That  the  limitation  to  the  unborn 
children  of  the  testator's  children  for  their 
lives  was  not  void  for  remoteness  only, 
because  it  was  a  gift  to  persons  who  mignt 
be  imbom  at  the  death  of  the  testator.  Ih, 

5.  That  where,  upon  the  decease  of  the 
testator's  "  children,"  the  estate  was  given 


to  the  ^^  issue"  of  such  children,  and  where 
it  was  given  over  in  case  the  testator^s 
**  children"  should  die  *^  without  leaving 
issue,"  and  in  like  uses  of  the  word  issue, 
the  word  '*  issue"  must  be  read  "  child  or 
children,"  although,  in  other  parts  of  the 
will,  it  might  be  necessary  to  read  the 
word  "  issue'*  in  a  different  sense.  lb, 

6.  A  ffifl  of  residuary  estate  in  trust  for 
such  chud  or  children  of  A.,  as  befaig  a  son 
or  sons  should  live  to  attain  the  age  of 
twenty-five  years,  or  being  a  daughter  or 
daughters  should  live  to  attain  that  age  or 
marry,  equally  to  be  divided  between  uiem, 
if  more  than  one  ;  but  if  but  one,  then  the 
whole  to  that  one,  their,  his,  or  her  heirs, 
executors,  administrators,  or  assigns,  ac- 
cording to  the  nature  and  quality  Siereof ; 
provided  that,  if  any  of  them  should  die 
under  such  age  or  time  as  aforesaid  leaving 
issue  him  or  her  surviving,  such  issue 
should  take  the  same  share  as  his,  her,  or 
their  parents  attaining  such  age  as  aforesaid 
would  have  done ;  with  provision  for  ap- 
plying the  income  of  the  share  of  every 
such  child,  or  his  or  her  issue,  or  a  suffi- 
cient part  thereof,  in  their  maintenance 
and  education,  and  for  an  application  of  a 
reasonable  part  of  the  expectant  share  of 
any  such  child  or  their  issue  to  his,  her,  or 
their  advancement,  notwithstanding  their 
minority : — Held  to  be  void  for  remoteness. 
Boreham  v.  BignaUy  viii.  131 

7.  The  plaintiffs  claiming  to  be  residuary 
l^atees,  but  failing  in  that  claim  on  the 
CTound  of  the  remoteness  of  the  bequest,  a 
aeclaration  was  made  of  the  invdidity  of 
the  trusts  ;  and  the  costs  of  the  suit  were 
paid  out  of  the  estate.  lb. 

8.  The  testator  directed  the  application 
of  the  surplus  income  of  his  estate  for  the 
maintenance  of  his  children  during  their 
minority  or  apprenticeship,  and  the  appli- 
cation of  certain  sums  for  their  advance- 
ment ;  and  after  his  youngest  child  should 
have  attained  twenty-one,  he  directed  his 
executors  to  divide  any  surplus  in  their 
hands,  every  three  years  dunng  his  wife's 
life  or  widowhood,  and  after  her  death  or 
marriage  every  year,  equally  amongst  his 
children,  or  their  heirs  mstead  of  any  one 
that  might  happen  to  be  dead,  until  the 
expiration  of  fifiv  years  from  the  time  of 
his  death  ;  and  that,  at  the  end  of  the  said 
fifty  years,  his  executors  should  sell  his 
remaining  estate,  and  pay,  discharge,  or 
divide  the  money  for  the  same  amongst  hb 
children  (naming  them),  or  any  of  their 
heirs  in  their  stead ;  and  if  any  of  his  said 
children  should  die  without  lawful  issue, 
such  share  or  shares  of  those  so  dying  to 
belong  to  the  survivors  or  their  lawful 
heirs,  eoually :— //eW,  that  the  Court  could 
not  read  "or"  as  "and,"  where  the  pur- 
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pose  was  manifestly  pbstitution  of  objects, 
and  not  succession.  Speahman  v.  Speakmatiy 

viii.  180 

9.  That  the  word  "heirs"  must  be  con- 
strued "  issue,"  and  not  "  childroi ;"  and 
that  it  was  not  a  ground  for  departing  from 
such  meaning  that  the  consequence  of  ad- 
hering to  it  would  be  to  render  the  will 
void  lor  remoteness.  I^- 

10.  That  the  words  of  the  gift  did  not 
direct  a  substitution,  once  for  all,  of  persons 
to  take  each  child's  share  at  a  given  time 
not  too  remote ;  but  contained  a  rpnning 
direction  to  the  trustees,  to  pay  the  income 
from  time  to  time,  during  the  whole  period 
of  fifty  years,  to  the  children,  or,  in  case 
of  their  deaths,  to  such  of  their  lineal 
descendants  as  might  from  time  to  time 
come  in  esse.  ^• 

11.  That  the  limitations  of  the  property 
at  the  end  of  the  term  of  fifty  years  were 
void  for  remoteness.  ^*- 

12.  After  a  devise  to  A.  for  life,  with 
remainder  to  all  and  every  the  child  and 
children  of  A.  for  theur  lives,  in  equal 
shares,  a  devise  over,  after  the  decease  of 
any  or  either  of  such  child  or  children,  of 
the  part  or  share  of  him,  her,  or  them  so 
dving,  unto  his,  her,  or  their  child  or 
children,  begotten  or  to  be  b^otten,  and 
to  his,  her,  or  their  heirs  for  ever,  as  ten- 
ants in  common,  is  good  as  to  the  children 
of  such  children  of  A.  as  were  hviMat 
the  death  of  the  testator,  for  the  pit  to 
them  must  take  eflfect,  if  at  all,  withm  the 
limits  idlowed  by  law ;  and  the  oft  to 
every  member  of  the  class  of  children  is 
smgle  and  independent  of  the  gift  to  every 
other  member  of  the  same  class,  and  can- 
not be  affected  by  the  result  of  the  gift  as 
to  such  oUier  members.     CattUn  v.  -Brora, 

xi.  372. 

RENEWAL. 
See  Ck)VENAKT. 

RENEWAL  OF  LEASE. 
See  Specific    Performance  —  Vendor 
AND  Purchaser. 

1.  Equity  will  not  decree  the  specific 
performance  of  a  covenant  by  the  mesne 
landlord  with  his  lessee  for  the  renewal  JM 
the  lease,  after  the  lessee  has  wilfuUy 
neglected  or  refused  to  renew;  and  the 
non-payment,  after  demand,  of  the  fine 
which  the  mesne  landlord  has  paid  to  the 
superior  landlord,  amounts  to  such  P^RJJJ 
or  refusal.     Chesterman  v.  Mann^    ix.  206 

2.  An  under-lessee  who  is  not  himacll 
bound  to  take  a  renewal  of  his  lease,  but 
who  is  entitled  to  the  benefit  of  a  covenant 
by  his  lessor  for  the  renewal  of  his  under- 


RENEWAL  OF  LEASE. 


REPRESENTATIVES. 


lease,  upon  payment  of  his  proportion  of 
the  fines  and  expenses  of  a  renewal  by  the 
superior  landlord,  ought,  if  he  complains 
of  the  amount  of  such  proportion  required 
from  him  by  the  mesne  landlord,  to  apply 
without  delay  to  a  court  of  equity  to  assess 
the  sum  which  he  ought  to  pay,  submitting 
himself  to  the  jurisdiction  of  that  court,  to 
compel  him  to  papr  a  reasonable  sum ;  and 
if,  instead  of  making  such  application,  and 
after  notice  from  ms  mesne  landlord  that 
the  fine  must  be  paid  in  a  certain  time  or 
his  right  will  be  excluded,  he  should  delay 
the  payment,  tiie  objection  that  the  sum 
demanded  from  lum  was  imreasonable,  will 
not  excuse  his  laches.  Ih, 

3.  The  time  from  which  the  lessee  will 
be  deemed  to  have  n^lected  or  refused  to 
renew,  is  not  to  be  computed  from  the 
latest  time  at  which  the  mesne  landlord 
might  have  procured  a  renewal ;  but  from 
the  time  at  whidi  he  applies  to  the  under- 
lesaee  to  contribute  to  the  fine  and  ex- 
penses of  the  renewal  which  he  is  about  to 
obtain  or  has  obtained.  Ih, 


RENT. 

See  Conversion— Equitable  Set-opi^— 
^TATrTEs,  Construction  of,  4  ^  5 
Wm.  4,  c.  22. 

RENT-CHARGE. 
See  Devise. 

RENTS  AND  PROFITS. 
See  Charge. 

REPAIRS. 
See  Ship. 

REPLEVIN. 
See  Penalties. 

REPLICATION. 

See  Appendix,  vol.  ix,  p.  Ixxxvii— Dis- 
missal OP  Bill— Evidence — General 
Orders  1842,   Oct.  r.  xxiii— Plead- 

INO. 

1.  The  application,  under  the  15th  Order 
of  1828,  for  leave  to  withdraw  replication 
and  amend  the  bill,  is  not  sufficiently  sup- 
ported by  an  affidavit  of  the  solicitor  of  the 
plaintiff  that  the  proposed  amendment  is 
material.    Phillips  v.  Coding,  i.  40 

2.  A  plaintiff,  who,  upon  a  motion  to  dis- 
miss his  bill  for  want  of  prosecution,  has 
midertaken  to  speed  the  cause,  according 
to  the  terms  of  the  16th  Order  of  1831,  is 
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not  bound  to  file  a  replication  within  three 
weeks  from  the  date  of  his  undertaking,  if 
he  does  not  require  a  commission  to  exa- 
mine witnesses.    Darby  v.  Smale,      i.  490 

3.  Afler  replication  had  been  filed,  the 
defendant  became  entitled  to  move  to  dis- 
miss the  bill  before  the  Orders  of  May,  1845, 
came  into  operation.  On  motion  after- 
wards, leave  was  given  to  the  plaintiff  to 
file  a  replication  under  the  new  orders, 
within  a  week,  and  if  not,  the  bill  to  be 
dismissed.    Brandt  v.  Epps^  iv.  343 

4.  The  Court  will  not,  as  of  course,  or 
except  in  cases  of  necessity,  give  the  plain- 
tiff leave,  under  the  reservaticm  in  the  93rd 
Order  of  May,  1845,  to  file  more  than  one 
replication  in  the  same  cause.  Stinton  v. 
Taylor,  iv.  608 

5.  The  exclusion  of  the  time  of  vacation 
from  the  computation  of  time  for  filing  re- 
plications, in  the  4th  article  of  the  14:th 
Order  of  May,  1845,  does  not  apply  to  the 
time  for  filing  replications  genenifly,  but 
only  to  the  time  for  fihng  replications  under 
the  exigencies  of  the  41st  article  of  the  6th 
Order  of  May,  1845.  lb. 

6.  Where  a  plaintiff  had  by  mistake 
submitted  to  an  order  limiting  him  to  a 
time  for  filing  his  replication  as  against 
some  defendants,  the  Court  refused,  on  a 
motion  ex  parte,  to  give  him  liberty  to  file 
another  replication  against  the  other  de- 
fendants, but  permitted  him  to  move,  on 
notice,  for  leave  to  withdraw  the  replica- 
tion, or  that  publication  might  be  enlarged. 

lb. 

7.  Orders  giving  leave  to  the  plaintiff  to 
file  a  rephcation,  and  to  set  down  the  cause 
as  against  the  defendants  who  had  appeared 
and  answered ;  upon  affidavit  that  another 
defendant  could  not  be  founi  to  be  served 
with  process,  the  plaintiff  being  unable  to 
make  the  suit  effectual  agamst  such  other 
defendant  under  any  of  the  General  Orders 
of  the  Court.    Mores  v.  Mores,        vi.  127 

REPORT. 

See  Contempt— Exceptions. 

1.  On  the  reference  of  an  answer  for  in- 
sufficiency, if  the  Master^s  report  be  not 
made  within  a  fortnight,  and  the  Master 
does  not  within  that  time  certify  that  he 
enlarged  the  time  for  making  the  report, 
the  report  afterwards  made  on  the  same 
reference  will,  under  the  12th  General 
Order  of  1828,  be  irregular.  Kaye  v. 
Wall,  iv.  283 

2.  It  is  not  material  whether  the  certifi- 
cate of  enlargement  of  time  be  JUed  or  not 
— senible.  lb. 

REPRESENTATIVES. 
See  Legacy. 


REPUBLICATION. 


REVOCATION. 


REPUBLICATION. 

See  Statutes,  Construction  of,  7  Will  -4 
ir  1  VicL  c.  26,  8.  84. 

REPUDLITION  OF  SUIT. 
See  Joint-Stock  Company. 

REPUTATION. 
SeeYssxnt, 

RES  INTER  ALIOS  ACTA. 

See  AOREBMBNT. 

RES  JUDICATA. 
See  Co-DsrENDANTs— Jurisdiction. 

RESCINDING  CONTRACT. 
8ee  Ybndor  A2n>  Purchaser. 

RESIDUARY  DEVISE. 
See  Von>  Dbvibe. 

RESIDUARY  ESTATE. 
See  Joint  Tbna27ct. 

RESIDUARY  LEGATEE. 

See  Debtor  and  Creditor— Legacy— • 
Legatees— Power— Tenancy  in  Com- 
mon. 

RESIDUARY  SHARE. 

A  gift  hj  a  will,  of  one-sizth  of  the  tea- 
tstrix^B  residuary  estate  to  S.  W.,  revoked 
bj  a  codicil,  and  the  same  sixth  given  to  S.  W. 
for  life,  with  a  direction,  after  her  decease, 
to  pay  a  lejs^acy  thereout,  and  that  the  re- 
mamder  of^di  sixth  should  sink  into  the 
residue  of  her  (the  testatrix^s)  personal  es- 
tate, and  be  disposed  iji  accordingly: — 
Heldj  that  the  remainder  of  the  sixth  diare 
of  the  residue  was  not  tiiereby  given  to  the 
other  residuary  legatees,  but  was  undis- 
posed of.    Humble  v.  Shore^  vii.  247 

RESIDUE. 
Sse  Lapse. 

RESOLUTION. 
See  Joint  Stock  Compant. 

RESTORATION  OF  BILL. 

<See  Demurrer. 
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RESTRAINT. 

See  Alienation. 

RESTRAINT  ON  ALIENATION. 
See  Husband  and  Wife. 

RETAINER. 
£<!«  Administration — Costs— Equitable 
Set  Off. 

The  representative  of  a  deceased  executor, 
in  accounting  for  the  executor's  receipts  of 
the  trust  estate: — Held^  not  to  he  entded, 
by  way  of  discharge,  to  the  amount  of  a 
debt  owing  to  the  executor  from  his  testa- 
tor, without  evidence  of  retainer  of  the 
debt  by  the  executor  in  his  lifetime :  the 
amount  can  only  be  claimed  as  a  debt 
against  the  estate.  Burge  v.  BrvUon^  il  373 

REVERSAL  OP  OUTLAWRY. 
See  Outlawry. 

REVERSION. 
See  Husband  and  Wife— MoBTOAOKr- 

PARTIEd. 

REVERSIONARY  INTEREST. 
See  Joint  Tenancy— Mortqaoob  akd 
Mortgagee. 

REVIVOR. 

See  Abatement — Costs— Decree— Lu- 
nacy—Plea — Substiiuted  Sebvick— 
Taxation. 

REVIVOR  AND  SUPPLEMENT. 
See  Appendix,  vol.  ix,  pp.  li,  Ixxxviii; 
▼ol.  X,  p.  xzxi. 

REVOCATION. 

See  Ademption— Appointment— Debtor 
AND  CRBDrroR — ^Heir-at-Law— Besi- 
DUARY   Share — ^Voluntary  Deed- 
Voluntary  Instrument. 
Where  a  will  was  written  in  ink,  and 
formally  executed,  and  the  testator  after- 
wards drew  a  line  in  pencil  through  a 
clause  in  the  will  i-^BeJd,  that  the  erasoie 
in  pencil  raised  no  presumption  of  revoca- 
tion; and  that,  without  other  exphuutoon, 
it  was  properly  regarded  not  as  a  revoca- 
tion of  the  clause,  but  as  merely  delibera- 
tive, or  indicatiYe  of  some  future  and  ij- 
complete  purpose.  Francis  v.  Qrcieef^  ▼•  39 


RULE  OF  COURT. 


SECRET. 


RULE  OP  COURT. 
See  Award. 
An  a^eement  to  dismiss  a  bill  of  this 
Court,  entered  into  by  the  plaintiff  and  de- 
fendants in  the  suit,  at  the  trial  of  an  ac- 
tion, and  made  a  nde  of  the  Court  of  law, 
enforced  as  against  the  parties,  by  motion 
in  the  cause,  m  this  Court  Tebbut  y.  Potter, 

iy.  164 

RULE  TO  SET  ASIDE  JUDGMENT. 
See  JuBiflDicnoN. 

SALE. 

See  Appekdix,  yol.  x,  pp.  yii,  buriy— 
Chabity — Conduct  of  Sale — Con- 
▼sb8ion — dowxb— equrfablb  mort- 
gaoke — forbclosurb  —  mortgagor 

AHD    MORTOAGB— PARTIBS—SrATUTBS, 

CoHSTBucnoN  OP,  1  Will.  4,  c.  60. 

A  conyeyance  of  an  estate  to  A.,  in  trust 
that  the  same  should  stand  chargeable 
with  a  sum  of  money  and  interest,  and 
subject  thereto  in  trust  for  B.,  with  a  power 
of  sale  by  A.,  upon  non-payment  after  no- 
tice, entitles  him  to  the  aid  of  the  Court  in 
effecting  a  sale.     Sampson  y.  Pattison, 

i.  533 

SALE     OF    SEQUESTRATED    PRO- 
PERTY. 

See  Sequestratiok. 

SALE  OF  SHARES    BY  DIRECTOR 
TO  THE  COMPANY. 

See  Jodit-Stocx  Compaitt. 

SALE  UNDER  DECREE. 

See  Vendob  and  Purchaser. 

SALE  BEFORE  THE  MASTER. 
See  CoiniucT. 

SALE  IN  FORECLOSURE  SUITS. 
See  Appendix,  yol.  ix,  p.  liii. 

SALE  AND  EXCHANGE. 

See  COKBTRUCTZON. 

SATISFACTION. 

See  Portion. 

1.  AtmstAmd,  to  which  a  &therwas 

entitled  for  life,  and  his  son  and  daughter 

in  remainder,  was  sold,  and  the  proceeds 

reodyed  by  the  &ther.     Subsequently,  on 

the  marriage  of  the  daughter,  the  &ther 

settled  property  for  her  benefit  of  a  larger 
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yalue  than  the  proceeds  of  the  trust  ftind : 
— Held^  that  the  claim  of  the  daughter 
against  the  father  in  respect  of  her  share 
of  the  proceeds  of  the  trust  fund  must  be 
presumed  to  be  satisfied  by  the  settlement. 
PlunkeU  y.  Lewis,  iii.  316 

2.  That  neither  the  expression  in  the 
settlement  of  the  consideration  of  natural 
loye  and  afiection,  nor  the  ignorance  of  the 
husband  of  the  rights  of  Sie  wife  in  the 
trust  fund^  had  the  effect  of  excluding  the 
presumption  of  satisfiMtion.  lb. 

S.  Eyidence  is  admissible  either  to  sup- 
port or  rebut  the  ^resmnptionrsemble.  tb. 

4.  Whether  in  the  case  of  a  portion  of 
the  precise  amount  of  the  debt,  the  expres- 
sion of  natural  loye  and  affection^  as  ^e 
consideration  for  the  settlement,  might  not 
be  material  on  the  question  of  satisfaction 
— quosre.  lb, 

5.  Adyances  made  by  a  father  to  his  son, 
simplidter,  not  a  purchase  or  satisfiietion  of 
the  claim  of  the  son  to  the  proceeds  of  a  trust 
fund  belonging  to  the  son,  possessed  by  the 
fikther  afier  such  adyances.  S.  C,    iii.  830 

SCANDAL. 

Su  COSTB. 

SCHEME. 

Su  Afpbmdxx,  yol.  iz,  p.  Hy ;  yoL  x,  pp^ 
zzzi,    Ixziy  —  Charttt  —  Cburoh- 

WARDEN. 

SCHOOL. 
See  Free  Schooi/— Gramicab  Sohooi^ 


SCHOOLMASTEB, 
See  JjjBisDionoM. 

SCIRE  FACIAS. 

See  Substituted  Servzcb. 

SCOTCH  ENTAIL. 
See  Parties. 

SCOTCH  ESTATES. 
See  JuRisDicnoK. 

SCRIP. 
See  JuRiSDXcnoN. 

8CRIP-H0LDEB. 

See  Jomr-Srocx  CoxPAinr. 

SECRET. 
See  iKJXTKcnoK. 


SECRET  TRUST. 
See  Trustee  and  Cestui  que  Trust. 

SECURITY. 

See  Fines  on  Renewal — Jurisdictiok — 
Order — Stay  op  Proceedings— Ven- 
dor AND  PURCUASER. 

SECURITY  FOR  COSTS. 

See  Plaintiff — Plaintiff  out  op 
Jurisdiction. 

The  plaintiff  in  a  cross  suit  (impeaching 
an  instrument  which  the  original  suit  seeks 
to  enforce)  although  residing  out  of  the 
jurisdiction,  is  not  bound,  as  against  the 
nlaintiff  in  the  original  suit,  to  give  security 
for  costs.     Vincent  v.  Hunter ^  v. ^320 

SEPARATE  MAINTENANCE. 
See  Husband  and  Wife. 

SEPARATE  USE. 
See  Husband  and  Wife. 

1.  The  testator  directed  an  annuity  to 
be  paid  by  the  trustees,  appointed  by  his 
¥rill,  into  the  nroper  hands  of  his  daughter 
A.,  the  wife  or  L.,  for  her  own  proper  use 
and  benefit : — Held^  that  it  was  not  a  trust 
for  the  separate  use  of  the  daughter. 
Blacklow  T.  Laws^  ii.  49 

2.  Construction  of  a  clause  framed  to 
restrain  anticipation  by  a  married  woman 
of  property  settled  to  her  separate  use. 
Harrop  v.  Howard^  iii.  624 

3.  It  is  not  necessary  in  all  cases  that 
negative  words  should  be  introduced  in 
the  receipt  clause  to  complete  the  restraint 
on  anticipation,  for  that  clause  must  be 
construed  to  relate  to  the  income,  subject 
to  such  restraints  as  are  imposed  by  the 
former  part  of  the  settlement.  lb, 

SEPARATION. 
See  Husband  and  Wife. 

SEQUESTRATION. 

1.  Where  a  sequestrator  obtains  posses- 
sion of  property,  as  belonging  to  the  party 
against  whom  tne  process  issued,  and  such 
property  is  claimed  by  a  third  person, 
the  mode  of  trying  the  right  is  in  the  dis- 
cretion of  the  Court.  Empringham  v.  Short, 

iii.  461 

2.  A  sequestration  on  mesne  process 
will,  in  a  jjroper  case,  be  executed,  and 
the  Court  will  direct  the  tenants  to  attorn 
to  the  sequestrators;  but  will  not,  until 
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the  amount  of  the  costs  is  ascertained,  nor 
except  for  the  purpose  of  paying  such 
ascertained  amount  ofcosts,  direct  thesaleof 
goods  seized  under  the  sequestration,  CTen 
though  the  value  of  the  goods  be  gradually 
abaorlx^d  by  the  expenses  of  keeping 
them.     Goldsmith  t.  Goldsmith,         y.  128 

SERVANT. 

1.  A  bequest  of  a  yearns  wa^s  to  each  of 
the  servants  of  the  testator  livmg  with  him 
at  his  decease,  who  should  then  nave  lived 
three  years  in  his  service  : — Held,  not  to 
exclude  servants  of  the  testator  living  in 
a  different  house  from  that  in  which  the 
testator  lived,  but  to  exclude  servants  not 
hired  by  the  year;  and  AeZJ,  therefore, 
that  a  gardener,  employed  at  weekly  wages 
(although  paid  at  irregular  intervals),  was 
not  entitled  to  the  benefit  of  the  bequest 
Blackwelly.  Pennant,  ix.  561 

2.  Whether  the  words  **  living  with  me," 
as  applied  to  servants,  should  not  be 
understood  "  living  in  my  service"— aiwcre. 
S,  a,  ix.  553 

SERVICE. 
See  Affidavit  of  Service — ^Amendment 
— Appendix,  vol.  ix,  p.  Ixxxix ;  voL  x,  pp. 
xxxi,  Ixxv  — Bnx — Goers  — Infani  — 
Motion  —  Receiver  —  Substttuted 
Service — Travebsino  Norra— Wrr- 

NESS. 

1.  Personal  service  on  a  plaintiff  (suing 
in  person,)  of  notice  of  appearance,  is 
regular,  under  the  21  st  Order  of  the  26th 
of  October,  1842,  where  the  plaintiff  his 
omitted  to  indorse  on  the  subpoena  to 
appear  an  address  for  service,  as  required 
by  the  20th  Order  of  the  26th  of  October, 
1842,  although  an  address  for  service  has 
been  indorsed  on  the  bilL    Price  v.  Webb, 

11.513 

2.  An  order  for  leave  to  sue  in  formft 
pauperis  is  not  inoperative  although  it  is 
not  served,  where  there  is  no  mala  fides  in 
withholding  it,  and  no  step  has  been  taken 
in  the  cause  inconsistent  with  the  order. 
Church  V.  Marsh.  ii.  652 

3.  Semhle,  the  same  rule  applies  to  orders 
of  course,  generally.  lb. 

4.  The  leave  of  the  Court  is  necesaaiy 
in  order  to  serve  personally  a  party  out  of 
the  jurisdiction  with  notice  of  a  motion  in 
a  cause,  although  such  party  has  been 
served  out  of  the  jurisdiction,  under  the 
Stat.  4  &  6  Wm.  4,  c.  82,  with  the  sub- 
poena to  appear  and  answer,  and  an  ap- 
pearance has  been  entered  for  him  in  tne 
suit  under  that  statute.     Green  v.  Pledger, 

iii  165 

5.  If  a  party  in  a  suit  may  be  served  out 


SERVICE. 


SETTING  DOWN  CAUSE. 


of  the  jurisdiction,  under  the  stat.  4  &  5 
Will.  4,  c.  82,  in  respect  of  any  part  of  the 
Bubjcct  of  the  suit,  tne  service  is  good  for 
all  the  other  purposes  of  the  suit.  lb, 

6.  Leave  to  serve  notice  of  motion  upon 
defendants  before  their  appearance  in  the 
cause,  does  not  include  also  leave  to  give 
short  notice  of  the  motion ;  and  if  other 
than  the  r^ular  period  of  notice  be  given, 
leave  for  that  purpose  must  be  obtained, 
and  will  not  be  implied  from  the  distance 
of  the  place  of  service.      Hart  v.   TuUc^ 

vi.  611 

7.  Where  a  party  subject  to  costs  could 
not  be  found,  to  be  personally  served, 
service  of  the  subpoena  for  costs  was 
ordered  to  be  substituted  on  the  town 
agent  or  country  solicitor  (or  both,  if  both 
names  were  on  the  record),  on  motion  ex 
parte.    Danford  v.  Cameron^  viii.  329 

SERVICE  OF  THE  DECREE  OR 

ORDER. 
See  Appendix,  vol.  ix.  pp.  Iv.,  Ixxxix. 

SERVICE  OF  NOTICE  OF  SALE. 
See  MoRTOAOOR  akd  Mortgagee. 


SET-OFF. 
Su  Costs — ^Equitable  Set-off. 

1.  A  trustee  of  real  estate  became  mort- 
gagee of  the  trust  estate,  partly  by  taking  an 
assignment  of  a  prior  mortoage,  partly  by 
takmg  an  assignment  oi  a  mortgage 
created  by  his  co-trustee  and  himself  under 
their  power  for  the  purposes  of  the  trust, 
and  partly  for  money  wnich  he  lent  to  the 
cestui  que  trust  of  tne  equity  of  redemp- 
tion, subject  to  charges  created  by  the 
will.  The  mortgagee  and  trustee  filed 
his  bill  for  foreclosure  simply.  The  cestui 
que  trust  of  the  equity  of  redemp- 
tion filed  his  bill  for  an  accoimt  of  the 
trust  and  of  the  mortgages,  and  that  the 
mortgages  might  be  ordered  to  stand  as 
securities  only  for  the  balance  due  to  the 
mortgagee  and  trustee  upon  the  mortgage 
and  trust  accounte  :—IIeld,  that  the  Court 
might  make  one  decree  in  both  causes,  so  as 
to  give  the  mortgagor  any  set-ofF  he  might 
be  entitled  to,  or  make  a  decree  of  fore- 
closure in  the  former  suit,  and  a  separate 
.  decree  for  an  account  against  the  trustee 
personally  in  the  latter,  according  to  the  cir- 
cumstances and  justice  of  the  case.  Dodd 
v.  LydaU,  Lydall  v.  Dodd,  i.  333 

2.  Where  a  debt  to  the  estate  of  a  tes- 
tator may  be  set  off  by  the  executors 
against  a  legacy  bequeathed  by  the  testator 
to  the  debtor,  such  debt  may  also  be  set  off 
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against  a  legacy  bequeathed  by  the  testator 
to  the  wife  of  the  debtor,  subject  to  her 
equity  (if  any)  in  the  legacy.  APMahon  v. 
Burchell,  v.  325 

3.  Cross  demands,  existing  in  separate 
rights,  are  not,  in  equitv  (except  under  spe- 
cial circumstances),  allowed  to  be  set  off 
one  against  the  other ;  and,  therefore,  an 
executor  and  trustee  of  a  legacv,  who  was 
also  the  residuary  legatee,  and  had  become 
a  creditor  of  the  husband  and  administra- 
tor of  a  deceased  le^tee,  was  not,  in  the 
absence  of  any  special  agreement,  allowed 
to  set  off  his  debt  aeainst  the  legacy  to 
which  the  husband  (having  survived  his 
wife,  the  legatee^  was,  as  such  administra- 
tor, entitled.    Freeman  v.  Lomas^      ix.  109 

4.  The  equitable  right  of  set-off  is  not  de- 
rived from  or  dependent  upon  any  statutory 
right,  but  is  founded  on  tne  Roman  law — 
semble.    S.  C,  ix.  113 

5.  The  Court  has,  on  slight  circum- 
stances, presumed  the  existence  of  an 
agreement  to  set  off  one  a^^st  another 
cross  demand,  although  existmg  in  different 
rights ;  but  such  an  agreement  will  not  be 
presumed  without  some  circumstances  from 
which  it  might  be  inferred — semble,    S.  C, 

ix.  lU 

6.  Where  one  demand  is  eauitable 
and  the  other  legal,  there  may  be  set- 
off in  equitv,  if  there  would  be  set-off  at 
law  had  both  the  demands  been  legal.  S,  C, 

ix.  116 


.S^ 


SETTING  ASIDE  AWARD. 
See  Award. 


SETTING  DOWN  CAUSE. 

Bankrupt  —  Pleading  —  Replica- 
tion. 

Where  one  defendant  had,  without 


1. 
notice  to  his  co-defendants,  obtained  an 
order  from  the  Master  to  enlarge  publica- 
tion, and,  before  the  enlarged  time  expired, 
another  defendant,  knowing  of  the  order, 
set  down  the  cause  for  hearing ;  the  cause 
was  ordered  to  be  struck  out  of  the  Regis- 
trar's book,  with  costs  to  be  paid  by  the 
defendant  who  had  set  it  down.  Hughes  v. 
Wflliams,  vi.  71 

2.  AVhere  a  bill  has  been  retained  at  the 
hearing,  with  liberty  for  the  plaintiff  to 
bring  an  action,  it  is  not  irre^lar  for  the 
plaintiff,  on  having  a  verdict  in  his  favour, 
to  obtain  an  order  for  setting  down  the 
cause  on  further  directions  or  on  the  equity 
reserved,  although  the  time  at  which  the 
defendant  may  move  for  a  new  trial  shall 
not  have  arrived.  RodgersY.NotPill,  vi.  388 


SETTLEMENT. 


SHIP. 


SETTLEMENT. 
See  Ghaboe — Decrbe — Fraud  —  Hus- 

BAKD    AND    WiFB — ^MaRITAL    RiOHT — 

—Power — Satisfaction. 

Tbe  children  of  a  married  woman,  a  de- 
fendant in  a  suit  for  the  administration  of 
an  estate  in  which  she  was  interested,  are 
not  entitled  to  a  settlement  out  of  their 
mother's  share  of  the  fimd  which  is  re- 
covered in  the  cause  after  her  death, 
although  the  mother  died  without  putting 
in  her  answer  in  the  cause,  and  therefore 
without  any  opportunity  of  claiming  her 
equity  to  a  settlement.    Baker  v.  Bayldon^ 

viU.  210 

SETTLOR. 

See  Parties. 


SEVERAL  LLA.BILITY. 
iSee  Administration  Suit. 

SEVERANCE  OF  DEFENDANTS  IN 

THEIR  ANSWERS. 

See  Answer. 

SEVERING  IN  DEFENCE. 
See  Costs. 

SERVICE  ABROAD. 
See  Jurisdiction. 

SHAREHOLDERS. 
See  Joint-Stock  Company. 

SHARES. 

Se€  Joint-Stock  Company — Jurisdic- 
tion— ^Tttle. 

SHERIFF. 
See  Evidence. 

SHIFTING  CLAUSE. 
See  Construction— Devise — Will. 

SHIP. 
See  Charterparty  —  Future  Cargo  — 
Injunction  —  Jurisdiction  —  Lien — 
Parties— Patent. 

1.  A  ship  belonging  to  the  defendants, 
r^stered  m  the  port  of  London,  sus- 
tamed  serious  damage  on  her  voyage  to 
New  Zealand,  and  on  her  arrival  there  was 
surveyed  and  pronounced  not  seaworthy. 
The  master  was  unable,  either  by  loan  or 
bottomry,  to  raise  monev  for  her  repair,  and 
he  at  length  sold  the  ship  to  the  plaintiffs, 
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and,  on  recdidng  payment  of  the  purchase- 
money  by  a  biU  of  exchange  on  their  house 
in  London,  executed  to  them  a  bill  of  sale 
(^  the  ship.  The  plaintifiB  repaired  the 
ship  and  sent  her  to  England  irith  a  | 
cargo.  The  defendants  reused  to  ratify 
the  sale  or  consent  to  the  registry  of  tbe 
ship  in  the  plaintifis*  names,  and,  on  the 
amval  of  the  ship  in  the  port  of  London, 
the  defendants  put  several  men  on  board  to 
take  possession  of  the  ship  and  cargo  for 
them.  The  plaintiffs  thereupon  apnlied 
for  an  injunction  to  restrain  the  defendants 
from  interfering  with  the  ship,  or  remoying  j 
her  out  of  the  jurisdiction,  and  for  a 
manager  and  receiver  of  the  ship  and 
car^o : — Held^  that  the  plaintiffs  had  no 
equitable,  as  distinct  from  a  legal,  title  to 
the  ship,  and,  inasmuch  as  their  title  (if 
they  had  acquired  any)  was  a  purely  legal 
one,  and  the  case  of  mterference,  if  wrong- 
ful, was,  therefore,  a  mere  trespass,  the 
Court  would  not  interfere  in  favour  of  the 
plaintiffs  by  injunction.  Bidgway  t. 
Roberts,  iv.  106. 

2.  That  the  plaintiffs,  if  they  had  ac- 
quired no  title  as  owners  of  the  ship  by 
the  purchase,  had  acquired  none  by  way  of 
lien  in  respect  of  the  monies  subsequently 
laid  out  on  her  repair.  Ih. 

3.  That  the  bill  of  sale  of  the  ship,  if 
not  effectual  to  pass  the  property  to  the 
plaintiffs,  could  not  be  treated  as  in  the 
nature  of  a  bottomry  bond,  inasmnch  as 
none  of  the  parties  nad  intended  that  it 
should  so  operate.  /^« 

4.  That  the  plaintiff^,  according  to  the 
case  made  on  the  motion,  if  they  failed  at 
the  hearing  to  establish  their  right  to  the 
ship,  would  be  entitled  to  equitable  relief 
in  respect  of  the  bill  of  exchange  given  for 
the  purchase-money;  and  that  they  were 
entitled  to  have  the  trial  of  the  legal  right 

Eut  in  a  course  for  determination,  and  to 
ave  the  property  protected  in  the  mean- 
time. ^^' 

5.  Semble,  in  such  a  case  (independently 
of  the  relief  in  respect  of  the  bill  of 
exchange),  if  engagements  had  been  con- 
tracted of  which  tne  conduct  of  the  de- 
fendants would  prevent  the  fulfilment,  and 
if  there  could  be  no  adequate  comi)ensa- 
tion  to  the  plaintiffs  in  damages,  or  if  the 
defendants  were  about  to  carry  away  or 
destroy  the  property,  the  Court  might  in- 
terfere by  injunction.  Z^- 

6.  A  ship  was  chartered  to  proceed  to 
such  places  on  the  West  Coast  of  Afria 
as  the  charterers  should  direct,  and  there 
load  from  their  factor  a  full  careo  of 
guano,  and  proceed  to  a  port  of  the  tinited 
Kingdom,  to  be  paid  at  a  certain  freight 
per  ton.  The  ship  was  directed  to  Ichaboc. 
The  factor  there  (who   was  one  of  the 
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charterers)  endeavoured  to  provide  a  full 
cargo,  but  failed  to  procure  more  than  a 
smdl  quantity.  The  master  of  the  ship 
(who  was  also  a  part  owner)  after  waiting 
thirljr-one  days,  seeing  no  probability  of 
obtaming  a  full  cargo  from  the  factor,  ap- 
plied himself  to  complete  the  cargo  by  nis 
own  exertions  and  at  his  own  expense,  and 
finally  succeeded  in  doing  so,  after  having 
been  ninety-three  days  at  Ichaboe : — Held^ 
on  motion  for  an  injimction,  that  the 
charterers  were  not  entitled  to  that  part 
of  the  cai^o  which  had  been  procured  by 
the  exertions  of  the  master  without  the 
assistance  of  the  factor,  and  which  the 
master  claimed  to  hold  as  the  property  of 
the  owners  and  not  of  tiie  charterers. 
Lidgett  v.  WiUiams^  iv.  466 

7.  There  is  nothing  in  the  character  or 
nature  of  the  certificate  of  registry  of  a 
ship,  which  excludes  it  from  the  iurisdic- 
tion  of  the  Ck>urt  to  decree  its  delivery  as 
against  a  party  unlawfully  detaining  it. 
Gibson  V.  fngo^  vi.  112 

8.  The  master  of  a  ship  has  no  lien  on 
the  certificate  of  registry,  either  for  his 
wages  or  for  monies  disbursed  by  him  for 
the  use  of  the  ship ;  nor  have  the  ship- 
brokers  any  lien  on  the  certificate  of  re- 
gistry for  advances  made  by  them  to  the 
owner  for  the  use  of  the  ship.  76. 

9.  The  master  of  a  ship  has  no  claim  on 
the  accruing  freight,  either  for  his  wages 
or  for  monies  disbursed  by  him  for  the  use 
of  the  ship.  lb, 

10.  Ship-brokers  advancing  monies  to 
the  owner  of  a  ship  for  the  ship^s  use, 
having  at  the  same  time  notice  (b^  an  in- 
dorsement on  the  certificate  of  registry)  of 
a  prior  mortgage  on  the  ship,  are  not  en- 
titled to  be  repaid  their  advances  oat  of 
the  freight  in  priority  to  the  mortgagee, 
although  the  mortgagee  does  not  take  pos- 
session of  the  ship  until  after  she  has  en- 
tered the  docks  from  her  homeward  voyage. 

1 1.  The  vendor  of  a  ship,  with  a  cove- 
nant for  title,  retains,  after  the  sale  (in 
order  that  he  may  fulfil  his  contract,  and 
defend  himself  against  an  action  brought 
upon  his  covenant),  such  an  interest  in  the 
certificate  of  rc^stry  as  enables  him  to  sus- 
tain a  suit  for  its  delivery  against  a  party 
unlawfully  detaining  it.  Ih, 

12.  Part  owners  are  tenants  in  common 
of  a  ship,  but  jointly  interested  in  her  use 
and  employment ;  and  the  law  as  to  the 
earnings  of  a  ship,  whether  as  freight, 
catgo,  or  otherwise,  follows  the  general  law 
of  partnership.     Green  v.  Brings^      vi.  395 

13.  A  part  owner  of  a  ship  has  a  ri^ht  to 
require  the  gross  freight  to  be  apphed,  in 
the  first  place,  in  payment  of  the  expense 
of  the  oi^t  of  the  snip  for  the  voyage  in 
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which  the  freight  was  earned,  notwith- 
standing he  might  sue  his  co-owners  for 
their  proportion  of  the  expenses  before 
the  adventure  ends.  Ih, 

14.  The  same  rule  applies  to  the  expenses 
of  repairs  to  the  hull  of  the  ship,  where 
such  repairs  were  done  Avith  a  view  to  the 
particular  adventure  in  which  the  earnings 
were  made,  and  without  which  Uiat  adven- 
ture could  not  have  been  imdertaken ;  and 
it  would  seem  that  the  circumstance  that 
such  repairs  are  not  exhausted  in  the  ad- 
venture, does  not  create  any  exception  to 
the  rule.  lh» 

15.  Monies  were  advanced  by  the  plain- 
tiffs to  M.  M.,  upon  an  agreement  that 
they  should  be  reimbursed  by  the  pro- 
ceeds of  a  ship  then  about  to  be 
launched  in  New  Brunswick,  and  of  her 

;o,  which  were  to  be    consigned   hy 


M.~^l.  to  the  plaintiffs  for  sale ;  and  a  biu 
of  lading  of  the  cargo,  and  a  power  of  at- 
torney from  the  registered  owner,  enabling 
the  plaintiffs  to  sell  the  ship,  were  trans- 
mitted by  M.  M.  to  the  plaintiffs.  M.  M. 
afterwards  transferred  the  ship  and  cargo 
to  the  firm  of  C.  &  G.  The  ship  was 
thereupon  registered  in  the  names  of  G.  & 
G.  0.  &  G.  sold  the  ship  and  cargo  to  the 
firm  ofR.  &  P.,  and  the  ship  was  then 
registered  in  the  name  of  P.  A  new  master 
was  appointed  and  a  new  bill  of  lading 
signed,  and  the  ship  and  cargo  were  con- 
signed by  R.  &  P.  (with  a  power  of  attorney 
from  P.  to  sell  the  ship)  to  £.  &  G.,  in 
which  firm  all  the  members  of  the  firm  of 
R.  &  P.  were  partners,  except  P.  The  plain- 
tiffs filed  their  bill  a^st  0.  &  G.,  R.  &  P., 
and  R.  &  G.,  and  the  assignees  of  M.  M. 
to  establish  a  hen  on  the  proceeds  of  the 
ship,  and  on  the  ca^,  under  their  agree- 
ment with  M.  M.  The  defendant  R.,  one 
of  the  partners  in  the  firms  of  R.  &  P.  and 
R.  &  G.,  was  alone  within  the  jurisdiction, 
and  served  with  the  subpoena : — Ileld^  that, 
in  the  absence  of  P.,  who  appeared  to  be 
the  registered  owner  of  the  ship,  the  Court 
could  not  make  anv  decree  establishing  the 
plaintiffs*  hen  on  the  proceeds  of  the  sale 
of  the  ship.     ^PCalmont  v.  Rankin,  viii.  1 

16.  lliat,  although  it  appeared  by  the 
result  of  an  inquiry  directed  before  the 
Master  that  the  ship  had  been  sold  by 
R.  &  G.  pending  the  suit,  under  the  power 
of  attorney  from  P.,  and  that  the  proceeds 
had  been  accounted  for  by  R.  &  G.  to  R. 
&  P.,  no  fraud  being  proved  in  the  trans- 
actions under  which  those  firms  had  ac- 
quired the  ship  and  the  proceeds,  the 
plaintiffs  were  not  entitled  to  any  rehef  in 
respect  of  the  proceeds  of  the  sale,  in  the 
suit  in  which  R.  only  appeared.  lb, 

17.  That  the  claun  of  the  plamtiffs  in 
equity  to  the  proceeds  of  the  ship  would 


not  be  aasisted  by  proof  of  notice  b^  r.  of 
tbe  transactions  between  the  plaintiffs  and 
M.  M.  lb, 

18.  No  question  arises  as  to  the  jurisdic- 
tion of  this  court  in  enforcing  the  rights  of 
some  against  the  other  part  owners  of  a 
ship,  with  resard  to  the  management  of 
the  ship  and  the  possession  of  the  certifi- 
cate or  registry,  where  those  rights  are 
regulated  by  an  agreement  entered  into 
between  all  tne  owners  of  the  ship.  Darby 
V.  Bain€3,  ix.  369 

19.  Powers  and  duties  of  the  managing 
owners  of  a  ship  as  between  themselTes 
and  the  other  part  owners.  lb. 

20.  Construction  of  an  agreement  en- 
tered into  by  the  part  owners  of  a  ship, 
with  regard  to  the  management  of  the  ship 
and  the  allowances  for  brokerage  and 
commission.  lb, 

21.  On  a  sale  by  auction  of  shares  in  a 
ship,  part  of  a  bankrupt's  estate,  one  of 
the  conditions  was,  that  the  purchase- 
money  should  be  paid  to  the  solicitor  of 
the  assignees  on  or  before  a  certain  day, 
when  the  purchase  was  to  be  completed, 
and  the  purchaser  to  have  possession  and  a 
bill  of  sale  ;  the  purchaser  ^jdd  part  of  tlie 

Surchase-money  to  the  solicitor  before  the 
ay  appointed  for  the  completion  of  the 
purchase,  and  had  possession,  but  not  a 
bill  of  sale : — Held^  that  the  payment,  and 
the  execution  of  the  bill  of  sale,  ought,  in 
pursuance  of  the  condition,  to  have  been 
contemporaneous ;  that  the  assignees,  not 
having  received  the  money  from  the  solici- 
tor, or  executed  the  bill  of  sale,  would  not  be 
restrained  from  taking  proceedings  to  re- 
cover possession  of  the  ship  ;  and  that  the 
purchaser  was  not  entitled  to  a  decree  for 
specific  performance  of  the  contract,  by  the 
execution  of  the  bill  of  sale  by  the  assignees 
upon  payment  to  them  of  the  balance  of 
the  purchase-money.     Hughes  v.  Morris^ 

ix.  63C 

SHIPBROKER. 
See  Ship. 


SHIP  REGISTRY  ACTS. 
See  Jurisdiction. 

1.  There  is  nothing  in  the  policy  of  the 
Ship  Registry  Acts  to  prevent  a  third 
party,  not  having  any  registered  share  in  a 
ship,  from  acquiring  from  tlie  owner  an 
interest  in  the  proceeds  of  the  sale  of  the 
ship  in  the  hands  of  a  purchaser,  when  the 
ship  shall  have  been  sold,  the  Court  not 
being  required  to  recognise  any  interest  in 
such  third  person  in  the  ship  itself— ^emfr/^. 
UPCalmont  v.  Rankin,  viii.  1 

2.  But  whether,  under  a  contract  by 
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which  a  party  has  an  interest  m  the  pro- 
ceeds of  the  sale  of  a  ship,  such  party  can 
compel  the  owner  to  sell  the  ship,  or  obtain 
a  decree  for  the  sale — qucere,  lb, 

SHORT  CAUSE. 
See  Afpekdix,  vol.  x,  p.  Ixxr. 

SIGN  MANUAL. 
See  Charitt. 

SIGNING  THE  REGISTRAR'S  BOOK. 
See  Appendix,  vol.  ix,  p.  Ixxxix. 

SOLICITOR. 

See  Costs  —  Discovert — Dismissal  of 
Bill — Lien — Notice  — Partkebship 
— ^Payment  op  Money  out  of  Coubt 
— Plaiktiff— Production  of  Docu- 
ments— SuBSTrruTED  Service — ^Tax- 
ation—  Trustee  and  Cestui  que 
Trust — ^Witness. 

1.  A  solicitor,  who  prepared  a  deed  of 
charge  on  behalf  of  the  mortgagor  and 
mortgagee,  held,  to  have  notice  of  that  in- 
cumbrance on  the  occaaon  of  taking  a  sub- 
sequent mortgage  of  the  same  property  to 
himself.    Perkins  v.  Bradley,  i.  219 

2.  The  fact  that  a  party, — knowing  that 
his  name  has,  without  authority,  been  in- 
troduced as  plaintiff  by  the  solicitor  of 
some  of  the  other  plaintiffs  in  a  suit,  docs 
not  take  any  active  steps  to  have  his  name 
expunged  as  plaintiff  from  the  record,  is 
not,  as  between  that  party  and  the  solici- 
tor, equivalent  to  a  retainer  or  an  adoption 
of  the  latter  as  his  solicitor.   Hall  v.  LQV€r, 

i.  571 

3.  An  executor  who  acts  as  solicitor  in  a 
cause,  in  which  he  is  a  party  in  his  repre- 
sentative character,  though  he  is  only 
allowed  personally,  as  against  the  estate, 
siich  costs  as  he  actually  pays : — Held  en- 
titled to  be  allowed,  as  against  the  estate^ 
that  proportion  of  the  whole  costs  which 
his  town  agent  in  the  cause  was  entitled  to 
receive.    Burge  v.  BruUon,  ii.  373 

4.  An  executor  is  not  entitle^  to  be 
allowed  the  costs  of  a  suit  in  respect  of  tbe 
estate,  prosecuted  by  a  solicitor  whcHn  he 
did  not  employ :  the  solicitor  himself  is  the 
party  to  apply  for  costs,  as  a  lien  on  the 
fund  whicn  he  has  recovered.  lb. 

5.  The  mother  of  an  infant  employed  a 
solicitor  to  prosecute  a  suit  on  behalf  of  the 
infant.  Tlie  person  first  named  as  next 
friend  in  the  cause  died ;  the  mother  sub- 
sequently discharged  the  solicitor,  and 
after  such  discharge  he  amended  the  hill, 
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SOLICITOR  AND  CLIENT. 


and  named  a  new  next  friend,  without  the 
mother's  sanction.  The  Court  ordered, 
that,  on  payment  hy  the  mother  to  the 
next  friend  of  the  costs  incurred  hy  him  in 
the  suit,  the  next  friend  should  be  removed 
wid  another  appointed ;  and  that  the  soli- 
citor should  pay  the  costs  of  the  applica- 
tion, and  of  the  new  appointment.  Lander 
V.  Ingersolly  iv.  696 

6.  Four  plwntifls  instituted  an  original 
and  two  supplemental  causes,  and  three 
of  the  same  plaintiffs,  on  a  subsequent 
abatement,  filed  a  supplemental  bill  by 
a  new  solicitor,  making  the  other  plain- 
tiff a  defendant,  who  also  appeared  by 
another  solicitor.  On  a  petition  in  the 
four  causes,  the  solicitor  in  the  last  supple- 
mental suit,  and  not  the  solicitor  on  the 
record  in  the  first  three  causes,  was  held  to 
be  entitled  to  appear  for  the  plamtiffe. 
Ward  V.  Swift,  vi.  309. 

7.  The  Order  of  the  18th  October,  1842, 
is  intended  to  substitute  the  solicitor  for 
the  six  clerks,  and  not  to  give  the  solicitor 
a  right  to  insist,  as  against  his  client,  upon 
acting  in  the  cause  until  removed  by  the 
order  of  the  Court.  76. 

8.  In  an  action  on  the  case,  against  an 
attorney,  for  negligence,  the  Court  held 
that  the  cause  of  action  arose  at  the  time 
the  negligence  occurred,  and  not  at  the 
time  the  negligence  was  discovered,  or  the 
consequential  damages  ensued.  Smith  y, 
Fox,  vi.  386 

SOLICITOR  AND  CLIENT. 

See  Assignees— Champebty— Discovery 
—  Joint-Stock  Company  —  Lien  — 
Mortgagor  and  Mortgagee  —  Pro- 
BucnoN  OF  Documents  —  Profes- 
siONAii  Communication — Service. 

1.  On  a  question  of  the  propriety  of  a 
purchase  by  a  solicitor  from  his  client,  the 
solicitor,  in  order  to  sustain  the  transaction, 
must,  if  he  was  solicitor  in  hdc  re,  show 
that  he  gave  his  client  all  that  reasonable 
advice  against  himself,  which  his  office  of 
solicitor  would  have  made  it  his  duty  to 
have  given  him  against  a  third  person ;  but 
the  nature  of  the  proof  varies  according  to 
the  subject  of  the  purchase,  the  relative 
situation  of  the  parties,  and  the  equality  of 
the  footing  upon  which  they  stand,  in  re- 
ference to  the  subject  of  the  contract ;  and, 
although  the  relationship  of  attorney  and 
client  may  exist,  yet,  if  it  has  no  existence 
in  hdc  re,  the  rule  with  regard  to  the  onus 
of  proof  may  no  longer  be  applicable. 
Edwards  v.  Meyrick,  ii.  60 

2,  It  appeared  by  the  evidence,  although 
it  was  not  stated  on  the  pleadings,  that  the 
value  of  the  minerals  in  an  estate  purchased 
by  the  solicitor  from  his  client  was  consi- 
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derably  increased  after  the  purchase,  owing 
to  a  railroad,  then  contemplated,  having 
been  afterwards  formed  through  the  imme- 
diate neighbourhood: — semhle,  this  was  a 
merely  speculative  advantage,  the  commu- 
nication of  which  to  his  client  the  solicitor 
would  not  be  bound  to  prove,  the  parties 
being  in  the  same  situation  with  re&rence 
to  the  means  of  forming  an  opinion  upon 
it.  Ih. 

8.  Purchase  by  a  solicitor  from  his  client 
sustained  under  the  circumstances,  though 
part  of  the  consideration  was  made  up  of 
costs.  If^ 

4.  The  solicitor,  after  the  death  of  his 
client,  retains  his  lien  on  the  fund  which 
he  has  recovered,  and  is  not  left  merely  to 
his  rights  as  a  general  creditor  on  the  estate 
of  the  client    Lhyd  v.  Mason,        iv.  132 

5.  The  lien  of  the  solicitor  on  the  fund 
is  not  impeded  by  the  fact,  that  the  order 
of  the  Court  directs  the  fund  to  be  paid  to 
the  client,  without  reserving  the  right  of 
the  solicitor.  Ih, 

6.  The  solicitor  of  the  plaintiff  in  a  fore- 
closure suit,  in  which  a  decree  for  sale 
before  the  Master  was  made  by  consent, 
prosecuted  the  suit  to  the  settlement  of  the 
particulars  and  conditions,  and  appointment 
of  the  day  of  sale,  when  the  plamtiff  and 
the  defendant  (by  his  solicitor),  having 
notice  of  the  claim  of  tiie  plaintiflTs  solici- 
tor for  the  costs  of  the  suit,  compromised 
the  suit  on  the  terms  of  paying  the  plaintiff 
a  certain  sum  in  discharge  of  the  debt  and 
costs,  part  of  which  sum  was  immediately 
paid  to  the  plaintiff.  Upon  the  petition  of 
the  plaintiff's  solicitor,  the  Court  ordered 
the  costs  of  the  plaintiff's  solicitor  in  the 
suit  to  be  taxed,  and  paid  by  the  plaintiff 
and  defendant,  or  one  of  them.  White  v. 
Pearce,  vii.  276 

7.  The  solicitor  of  a  defendant  in  the 
cause,  and  who  is  himself  a  defendant  in 
the  same  cause,  and  appears  by  a  second 
solicitor,  cannot  be  allowed  more  than  one 
bill  of  costs,  if  it  appears  that  the  second 
solicitor  has,  either  before  or  after  his 
retuner,  agreed  to  allow  his  client,  the 
first  soHcitor,  a  portion  of  the  profits  of  his 
costs  in  the  cause.     Deere  v.  Robinson, 

vii.  283 

8.  If,  in  the  judgment  of  the  Taxing- 
master,  there  be  ground  to  suspect  that  an 
arrangement  has  been  made  between 
solicitors  in  the  cause,  by  which  a  portion 
of  the  profits  of  the  bill  of  costs  of  one  is 
to  be  paid  to  another,  it  is  in  the  discretion 
of  the  Taxing-master  to  require  affidavits 
from  the  solicitors  as  evidence  of  the  facts, 
and,  if  such  an  arrangement  should  appear, 
the  bills  of  costs  ought  to  be  taxed  as  in 
case  of  agency.  lb. 

9.  A.,  B.,  and  C.  were  defendants  in  the 

581  QQ 


SOLICITOR  AND  CLIENT. 

cause,  a^nst  whom  the  bill  was  dismissed 
with  costs.  B.  and  C.  acted  as  the  soli- 
citors of  A.,  and  appointed  D.  to  act  as 
their  own  solicitor  in  the  same  cause. 
After  the  retainer,  an  agreement  was 
entered  into  between  B.  and  D.,  whereby 
D  agreed  to  allow  B.  and  C.  a  portion 
of  the  profits  of  his  bill  of  costs  i—Held, 
that  tne  agreement  constituted  D.,  in 
substance,  an  agent  for  B.  and  C,  and  that 
the  separate  bills  of  cost  of  B.,  and  of  C. 
and  D.,  were  properly  taxed  as  a  joint  bill, 
and  that  all  such  costs  as  would  not  have 
been  allowed  in  a  case  of  agency  were  pro- 
perly disallowed.  lb, 

10.  A  deed  prepared  by  an  attorney,  and 
executed  by  bis  client,  a  young  man  who 
had  applies  to  him  to  procure  a  loan  of 
money,  settling  the  property  of  the  client 
so  as  to  restrict  his  power  of  deaUng  with 
it,  and  appointing  the  attorney  the  trustee, 
recited  that  the  trusts  of  the  deed  were  cre- 
ated at  the  desire  of  the  client,  and  for  the 
purpose  of  placing  the  property  under  the 
management  of  the  attorney.  The  client, 
by  his  bill  to  set  aside  the  deed,  denied  the 
truth  of  the  recitals,  and  insisted  that  the 
settlement  was  made  without  his  knowledge 
or  authority.  The  attorney,  by  his  answer, 
alleged  that  the  recitals  were  true,  and  that 
the  deed  was  made  and  executed  with  the 
knowledge  and  authority  of  the  chent,  and 
in  order  to  prevent  him  from  dissipating 
his  property,  but  gave  no  evidence  of  such 
knowledge  or  authority : — ^The  Court  held 
tluut  the  burden  of  proof  was  upon  the  at- 
torney, and  set  aside  the  deed,  with  costs 
to  be  paid  by  him.  Moore  v.  Prance^  ix.  299 

11.  A.,  who  was  an  equitable  mortgagee 
by  deposit  of  deeds  of  property  belongmg 
to  the  estate  ofB.,  was  paid  off  by  C,  on  an 
agreement  with  the  executors  of  B.  (as  their 
8  3licitor  stated),  that  proceedings  should  be 
taken  in  A's  name  to  enforce  the  mortgage 
security,  and  thereby  to  effect  a  sale  of  the 
whole  or  part  of  the  mortgaged  property  ; 
and  the  solicitor  of  the  executors  filed  a 
claim  for  foreclosure  in  the  name  of  A. 
a^nst  the  representatives  of  B.  A.  de- 
nied that  he  had  given  authoritv  to  file  the 
claim  in  his  name,  and  moved  that  it  might 
be  taken  off  the  file: — Held^  that  there 
being  only  assertion  a^inst  assertion,  and 
the  solicitor  alone  stating  that  the  instruc- 
tions were  given  in  the  presence  of  A., — 
the  case  was  to  be  governed  by  Allen  v. 
Bone,  and  the  claim  was  dismissed,  with 
costs,  to  be  pud  by  the  solicitor.  Crossle.y 
V-  Crowther,  ix.  384 

12.  That,  in  such  a  case,  the  Court 
could  not  adjudicate  between  the  solicitor, 
by  whom  the  claim  was  filed,  and  the 
defendants,  the  representatives  of  B.,  by 
whom  the  instructions  were  given  to  file 
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the  claim  in  A.*s  name ;  and  the  Court  left 
the  solicitor  to  any  legal  remedy  he  might 
have  against  such  parties.  lb. 

SON. 

1.  The  authorities  which  establish  that 
a  son  or  sons  may  be  construed  as  a  word 
of  limitation,  to  effectuate  the  intention  of 
a  testator,  do  not  therefore  or  necessarily 
lay  down  any  rule  by  which  the  Court  can 
be  guided  in  determining  upon  such  inten- 
tion.    East  v.  Tivyfttrd,  ix.  730 

2.  The  question  is,  whether  "son"  or 
**son8**  be  used  as  nomcn  collectivum; 
upon  which  a  subsequent  limitation  in  fa- 
vour of  grandsons  has  an  important  bear- 
ing, lb, 

SPECIAL  CASE. 
See  Appendix,  vol.  ix,  p.  Iv. 


SPECIAL  CIRCUMSTANCES. 
See  Appendix,  vol.  ix,  p.  Ivi. 

SPECIFIC  CHATTELS. 

1.  Bill  for  the  delivery  up  of  specific 
chattels  deposited  by  the  plaintiff  with  A., 
his  agent,  which  A.  fraudulently  contracted 
to  assign  to  B.,  and  B.  advertised  to  be 
sold ;  and  for  an  injunction  to  restrain  the 
sale  by  B.,  and  to  restrain  A.  and  B.  from 
parting  with  the  goods,  the  goods  being 
still  in  the  possession  of  A.,  the  agent.  De- 
murrer by  B.  overruled.  Woody,  Bow^ 
cliffe,  iii.  304 

2.  Whether  the  j  urisdiction  to  protect  by 
injunction  the  possession,  and  decree  the 
delivery  up  of  specific  chattels,  is  confined 
to  chattels  the  loss  or  injury  of  which  would 
not  be  adequately  compensated  in  damages, 
or  which  it  may  not  be  possible  specifically 
to  replace — qttcere,  /o. 

SPECIFIC  LEGACY. 
See  Conversion — Legacy. 


SPECIFIC  LEGATEE. 
See  Legacy— Parties. 

SPECIFIC  PERFORMANCE. 
See  Agreement — ^Appendix,  vol.  x,  p. 
Ivi  —  Assignees  —  Consideration  — 
cokstuuction  —  contract —  costs  — 
Copyhold  —  Coven-vnt  —  Decree  — 
Demurrer — Dismissal  of  Bill — ^Evi- 
dence — Exceptions — Jurisdiction — 
Lessor's  Title — ^Mines — ^Mortgagor 
AND  Mortgagee — ^Notice— Parties— 
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Fabtkebship— Rbnswal  of  Lease — 
TriXB —  Uncertainty — Vendor  and 

PUBCHASEB. 

1.  The  plaintiflr  was  the  lessee  of  a  house 
and  other  premises  for  a  term  of  thirty- 
one  years,  at  a  rent  of  £60,  and  was  under 
a  covenant  to  make  certain  improvements 
on  the  property.  He  was  also  tenant  from 
year  to  year  of  an  adjoining  meadow  be- 
longing to  a  different  proprietor,  at  a  rent 
of  £0.  The  lessor  of  tne  house  became  the 
purchaser  of  the  meadow ;  by  the  arrange- 
ment between  him  and  the  plaintiff,  the 
improvements  were  extended,  and  part  of 
the  house  was  made  to  project  over  the 
field,  and  part  of  the  field  was  attached  to 
the  demised  premises,  the  plaintiff  paying 
about  half  the  expense  of  the  alterations, 
which  far  exceeded  the  sum  he  had  origi- 
nally covenanted  to  lav  out,  and  also  sign- 
ing a  memorandum,  which  the  lessor  drew 
up,  whereby  he  agreed  to  pay  an  entire 
rent  of  £80  a  year  for  the  consolidated  pro- 
perty:— HeU^  that  the  extension  of  the 
nouse  into  the  meadow  by  the  phuntiff, 
with  the  concurrence  of  his  landlord,  was 
evidence  of,  and  was  sufficient  consideration 
for,  a  contract  to  demise  the  meadow. 
Sutherland  v.  Briggs^  i.  26 

2.  That  the  act  of  building  part  of  the 
house  upon  the  meadow,  if  it  was  evidence 
of  any  right,  was  evidence  of  a  right  which 
affected  the  entire  tenement,  and  that  it 
could  not  be  restricted  so  as  to  affect  only 
the  part  of  the  meadow  actually  built  upon. 

lb. 

3.  That  the  extension  of  the  house,  part 
of  the  demised  premises,  into  the  meadow, 
and  the  increase  and  consolidation  of  the 
rents,  was  evidence  that  the  meadow  was 
to  be  held  for  the  same  term  as  the  de- 
mised premises.  lb, 

4.  That  the  doctrine  with  regard  to  the 
mutuality  of  contracts,  had  no  application 
to  such  a  case.  lb. 

6.  Lands  were  conveyed  to  a  trustee,  in 
trust  to  grant  a  lease  of  the  mines  under  the 
same  to  certain  persons  for  forty-two  years, 
and  at  the  request  of  the  lessees,  made  at 
any  time  thereafter,  to  grant  a  further 
lease  of  the  same  mines  for  twenty-one 
years,  to  commence  at  the  expiration 
of  the  first  term ;  the  first  lease  to  contain 
a  covenant  for  the  renewal  for  the  second 
term.  The  lease  of  forty-two  years  was 
made  accordingly.  Shortly  before  the 
expiration  of  the  first  term,  the  lessees  ap- 
nlied  for  the  renewal,  which  was  refused. 
Noprooeedings  were  taken  to  enforce  the 
performance  of  the  covenant  or  trust  for 
unwards  of  two  years  after  the  refusal : — 
Heldy  that  so  far  as  the  title  to  renewal 
depended  on  the  covenant,  the  delay  or 
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acquiescence  would  be  a  defence  in  equity. 
Walker  v.  Jeffreys.  i.  341 

6.  Semble—Thai  the  lessees  had  an  equit- 
able interest  in  the  trust,  which  could  not 
be  divested  by  the  delay  alone  ;  but  that 
the  lessees,  m  support  of  their  title  to  a 
decree  for  performance  of  the  trust,  must 
show  that  they  had,  by  performing  the 
covenants  on  tneir  part,  paid  the  price  for 
which,  on  the  instruments,  the  lessors  had 
stipulated.  lb. 

7.  The  performance  of  the  covenants  by 
the  lessees  bein^  doubtful,  and  the  lessees 
declining  to  try  issues  as  to  that  fact,  the 
bill  was  dismissed  with  costs.  lb. 

8.  A  bill  for  a  landlord  i^pinst  his 
tenant  for  specific  performance  of  an  agree- 
ment fi)r  a  lease  to  be  taken  by  the  latter, 
and  an  action  by  the  landlord  against  the 
tenant  for  use  and  occupation  of  the  pre- 
mises during  a  part  of  the  term : — Held^ 
to  be  proceeding  for  the  same  matter,  so 
far  as  the  subject  of  the  suits  was  co- 
extensive.   Ambrose  v.  Nott,  ii.  649 

9.  Several  suits  at  law  and  in  equity,  to 
determine  the  title  to  certain  lands,  were 
pending  between  nersons  claiming  to  be 
mortgi^es  of  sucn  lands,  and  one  who 
claimed  the  same  lands  in  fee  by  title  under 
a  settlement  paramount  to  the  mortgage. 
The  plaintiff,  claiming  to  be  a  subsequent 
mortgagee  of  the  same  lands,  contracted 
to  purchase  the  interests  of  the  prior 
mortgagees  in  their  principal  monies, 
arrears  of  interest,  and  secunties,  and  to 
pay  the  purchase-money  at  certain  sti- 
pulated times,  all  of  which  (except  an 
annuity)  were  to  be  paid  in  1843 ;  and  to 
pay  and  indemnify  the  prior  mortgagees 
against  the  past  and  future  costs  of  the 
suits  and  proceedings ;  and  time  was  to  be 
of  the  essence  of  the  contract.  The  plain- 
tiff did  not  pay  the  instalments  until  a 
considerable  tune  after  the  stipulated 
period,  but  such  later  payments  were 
accepted  by  the  vendors.  The  bill,  filed 
in  1846  (when  some  of  the  payments  still 
remained  to  be  made),  alleged  that  the 
defendants  refused  to  perform  the  agree- 
ment, and  prayed  a  specific  performance : 
— Held^  on  demurrer,  that  the  plaintiff 
being  interested,  as  second  mortgagee,  in 
the  subject  of  the  suits,  the  contract  was 
not  to  be  deemed  champerty.  Hunter  v. 
Daniel,  iv.  420 

10.  That,  the  defendants  insisting  upon 
their  right  to  treat  the  agreement  as  void, 
the  plamtiff  was  not  bound  to  tender  the 
unpaid  instalments  of  the  purchase-money 
before  filing  his  bill.  lb. 

11.  That  every  default  by  the  plaintiff 
in  payment  of  the  instalments  at  the  stipu- 
lated time  is  a  new  breach  of  the  contract, 
giving  the  defendants  the  right  to  rescind 
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It;  but  tnat,  to  preserve  such  a  right,  it 
must  be  assertea  immediately  that  the 
breach  occurs ;  and  that,  in  this  case,  the 
breach  had  been  waived.  Ih. 

12.  That,  the  time  of  performing  the 
several  acts  required  by  the  agreement  on 
both  sides  being  past,  the  Court  would 
now  enforce  a  contemporaneous  perform- 
ance of  the  contract  by  both  parties. 
Hunter  v.  Daniel,  iv.  420 

13.  Covenant,  in  February,  1841,  by  a 
municipal  corporation  to  build  a  market 
forthwith.  BUI,  in  September,  1843,  for 
specific  performance  of  the  covenant.  An- 
swer, in  December,  1843,  stating  that  the 
corporation  had  not  until  recently  deter- 
mined for  what  goods  the  market  should 
be  adapted,  and  that  the  building  should 
proceed  with  due  diligence.  At  the  hear- 
mg,  in  June,  1844,  the  cause  was  ordered 
to  stand  over  for  six  months.  In  May, 
1844,  the  corporation  approved  of  the  plan 
for  Ithe  market,  and  in  July,  1844,  they 
met  to  consider  the  order  in  the  cause,  and 
subsequently  built  the  market.  The  Court 
stayea  all  proceedings,  without  costs.  Price 
Y,' Corporation  of  Penzance.  iv.  506 

14.  A  suit  for  specific  performance  of  a 
contract  was  at  the  hearing  ordered  to 
stand  over.  The  contract  being  afterwards 
performed,  it  was  held  to  be  regular  for 
the  plaintiff  to  bring  before  the  Court, 
upon  petition,  the  facts  which  had  taken 
place  subsequently  to  the  answer.  lb. 

15.  Proceedings  taken  by  defendants 
towards  the  fulfilment  of  a  contract  for  the 
erection  of  a  certain  building,  may  enable 
the  Court  to  decree  a  specific  performance 
of  the  contract,  in  a  case  where,  without 
such  proceedings,  it  might  have  been  diffi- 
cult to  define  what  would  be  a  sufficient 
performance.    S.  C,  iv.  509 

16.  A  father  (tenant  for  life)  and  a  son 
(tenant  in  tail),  in  1831,  joined  in  mort- 
gaging the  estate,  to  secure  payment  of  a 
debt  of  the  son,  under  an  agreement  be- 
tween ^them  to  suffer  a  recovery,  and  re- 
settle the  estate, — as  to  the  remainder  after 
the  death  of  the  tenant  for  life,  in  case  the 
father  should  at  any  time  be  obliged  to  pay 
any  part  of  the  interest  of  the  mortgage 
debt,  or  the  son  should  not  pay  off  that 
debt  by  a  certain  day,  and  the  father 
should  then  pay  it  off  and  release  the  son 
therefrom,  to  the  use  of  the  father  in  fee ; 
the  father  covenanting  to  convey  or  devise 
a  seventh  part  of  the  estate  to  the  son ;  and 
in  case  the  son  should  pay  off  the  mortgage 
by  the  time  mentioned,  then  to  the  son  and 
the  heirs  of  his  body,  charged  with  £500 
for  such  persons  as  the  father  should  by 
deed  or  will  appoint.  The  son  did  not  pay 
off  the  mortgage  debt,  nor  did  the  father 
pay  it  off,  or  release  the  son  therefrom, 
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but  the  lather  paid  the  mterest  unm  nis 
death,  in  1841,  and  after  his  death  his  de- 
visees paid  off  the  mortgage : — Held^  that, 
I  neither  party  having  performed  the  agree- 
!  ment,  or  apparently  acted  upon  it,  in  the 
lifetime  of  the  father,  the  Court  would  not, 
after  the  death  of  the  father,  enforce  the 
specific  performance  of  the  agreement; 
nor  would  the  Court,  in  such  a  case,  en- 
force specific  performance  of  an  agreement, 
which,  apparently,  was  an  agreement  for 
the  sale  of  the  son's  reversionary  interest 
in  the  estate  at  an  undervalue.  Placard 
V.  Playford,  iv.  546 

17.  That,  as  the  agreement  could  not  be 
specifically  performed,  the  original  rights 
of  the  parties  remained ;  and  tne  son  was 
therefore  entitled  to  redeem  the  estate, 
upon  repayment  of  the  mortgage  debt  and 
the  interest.  Ih. 

18.  A.,  B.  and  C.  possessed  of  a  manor, 
under  an  ecclesiastical  lease,  agreed  with 
M.  to  ^rant  him,  upon  the  expiration  of  a 
subsistmg  grant,  a  copy  of  court-roll  of  a 
tenemehtholden  of  the  manor,  and  entered 
into  a  joint  and  several  bond  to  perform 
the  contract.  A.  afterwards  conveyed  his 
interest  in  the  manor  to  B.,  subject  to  the 
agreement  with  M.,  and  died,  having  ap- 
pointed the  plaintiff  his  executor.  The 
validity  of  the  lease,  constituting  the  title 
of  B.  and  C.  to  the  manor,  was  subse- 
quently impeached ;  and  pending  the  trial 
of  their  right  to  the  manor,  they  were 
unable  to  grant  the  copy  of  court-roll  ac- 
cording to  the  agreement.  M.  thereupon 
brought  three  several  actions,  upon  the 
bond,  against  the  plaintiff,  B.  and  C,  re- 
spectively. The  plaintiff,  B.  and  C,  entered 
into  a  consolidation  rule,  whereby  they  all 
consented  to  be  bound  by  the  verdict  in 
one  of  the  actions.  The  maintiff  then  filed 
his  bill  against  B.,  C,  andM.,  for  a  specific 
performance  of  the  contract  by  B.  and  C, 
and  to  restrain  the  action  brought  by  M. : 
— Ileldy  that  the  question  as  against  M.  was 
the  same  both  at  law  and  in  equity,  and 
that  after  having  consented  to  be  bound  by 
the  verdict  inlthe  action,  the  plaintiff  could 
not  sustain  the  suit,  and  the  bill  was  dis- 
missed without  prejudice  to  any  question  of 
contribution  or  indemnity  as  between  the 
plaintiff,  B.  and  C,  the  obligors  in  the 
bond.     Hole  v.  Pearse,  v.  408 

19.  A  contract  for  the  sale  of  the  vendor's 
interest  in  a  manor  under  a  lease  for  lives, 
was  made  on  the  16th  of  October,  1840. 
Objections  were  taken  to  the  title,  and  a 
correspondence  between  the  solicitors  of 
the  vendors  and  purchaser  took  place,  and 
continued  until  tne  20th  of  August,  1841, 
when  the  purchaser  gave  notice  to  the  ven- 
dors that,  the  title  being  defective,  he  re- 
scinded the  contract.    The  correspondence 
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with  reference  to  tbe  title  still  proceeded 
(the  purchaser's  solicitor  claiming  his  right 
to  insist  upon  the  notice,  but  giving  the 
vendors  two  months  more  to  complete  the 
tide)  until  the  17th  of  January,  1842, 
when  the  purchaser^  intimated  that  he 
should  fidl  hack  to  his  position  imder  the 
rescinded  contract.  The  bill  was  filed  on 
the  80th  of  August,  1843  :—Held,  that  the 
interral  between  the  20th  of  August,  1841, 
and  the  17th  of  January,  1842,  ought  not 
to  be  regarded  in  the  Question  of  laches,  but 
that  the  delay,  after  the  I17th  of  January, 
1842,  before  the  bill  was  filed,  precluded 
the  vendors  firom  sustaining  their  suit  for 
specific  performance.  Southcomb  y.  The 
Bishop  of  Exeter^  vi.  213 

20.  The  fiict  that  the  purchaser  allowed 
the  deposit  to  remain  in  the  possession  of 
the  vendor  from  the  time  he  (the  pur- 
chaser) declared  the  contract  to  be  re- 
scinded imtil  shortly  before  the  bill  was 
filed,  when  he  brought  his  action  to  recover 
it,  did  not  affect  the  question  of  laches.    lb. 

21.  The  possession  of  part  of  the  pro- 
perty comprised  in  the  contract,  taken 
under  a  mutual  arrangement,  and  in  ig- 
norance of  the  objection  to  the  title  which 
was  afterwards  mscovered  and  reUedon, 
did  not  affect  the  question  of  laches.      lb. 

22.  The  tendency  of  the  Court,  in 
modem  cases,  has  been  to  restrict  the 
exercise  of  its  jurisdiction  in  enforcing 
specific  performance  of  contracts  to  those 
cases  in  which  the  plaintiff  has  been  prompt 
in  seeking  his  equitable  remedy.  lb. 

23.  The  purchaser  beine  in  possession  of 
part  of  the  property  imaer  tne  arrange- 
ment, and  being  advised  to  rescind  the 
eontract  and  assert  his  paramount  title  to 
the  property,  was  not  bound  to  give  up 
the  possession  before  he  could  assert  such 
paramount  title  by  making  a  formal  entry 
on  the  property.  lb. 

24.  Specific  performance  of  a  partnership 
contract  for  an  absolute  term  of  years, 
leaving  undefined  the  amount  of  the  capital, 
and  the  manner  in  which  it  is  to  be  pro- 
vided, the  mode  of  carrying  on  the  business 
being  discretionary,— cannot  be  enforced 
in  a  court  of  equity ;  and  the  Court,  beinff 
unable  to  enforce  the  entire  contract,  will 
not  enforce  it  in  part,  as  against  the  re- 
presentatives of  a  deceased  partner,  by 
refusing  them  a  decree  for  the  dissolution 
of  the  partnership  and  the  sale  of  the  pro- 
perty, which  had,  under  the  contract,  been 
speafically  devoted  to  the  partnership 
business.     Downs  v.  Collins^  vi.  437 

25.  An  authority  eiven  to  an  auctioneer 
to  sell  may  be  revoked  by  the  vendor  at 
any  time  before  the  sale,  and  such  revoca- 
tion is  valid  against  parties  dealing  without 
knowledge  of  it;  therefore,  in  a  suit  by  a 
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purchaser]  to  enforce  specific  performance 
of  a  contract  entered  into  by  the  auctioneer 
by  mistake  or  inadvertence,  for  the  sale  of 
property,  as  to  part  of  which — ^a  right  of 
way  over  the  land  sold — ^his  authority  had 
been  revoked,  it  is  competent  to  the  de- 
fendant to  insist  upon  sucn  revocation,  and 
parol  evidence  is  admissible  in  support  of 
that  defence.    Manser  v.  Back^        vi.  443 

26.  A  party  who  has  received  notice 
from  a  railway  company  of  their  intention, 
in  exercise  of  powers  given  by  the  Railway 
Act  and  the  Lands  Clauses  Consolidation 
Act,  to  purchase  his  lands,  may  sustain  a 
bill  for  specific  performance  of  the  agree- 
ment thereby  created :  and  the  Court  will 
enforce  such  agreement  by  ordering  the 
Company  to  take  the  proceedings  pre- 
scribed by  the  statute  for  ascertaining  the 
amount  of  purchase-money  and  compensa- 
tion. Walker  v.  Eastern  Counties  Railway 
Company^  vi.  594 

27.  To  a  bill  by  the  covenantee  for  spe- 
cific performance  of  a  covenant  entered 
into  hy  a  tenant  in  tail  in  remainder,  to 
disentail  the  estate  after  the  decease  of  the 
tenant  for  life,  judgment-creditors  of  the 
tenant  in  tail,  whose  debts  have  been  made 
charges  on  his  estate  under  the  statute  1 
&  2  Vict.  c.  110,  are  not  necessary  parties. 
Petre  v.  Duncombe,  vii.  24 

28.  A  purchaser  of  lands  under  the  de- 
scription of  "partly  freehold  and  partly 
leasehold,"  is  entitled  to  have  the  boundary 
dividing  the  freehold  from  the  leasehold 
defined  by  reference  to  the  instruments  of 
title,  or  shown  to  be  capable  of  being  so 
defined ;  but  the  circumstance,  that  the 
property  is  described  in  the  agreement  as 
partly  freehold  and  partly  leasehold,  the 
Doundaries  distinguishing  the  one  from  the 
other  not  being  therein,  and  having  not 
theretofore  been  clearly  defined,  is  not  an 
objection  to  a  decree  for  specific  perform- 
ance.   Monro  v.  Taylor^  viii.  61 

29.  The  uncertainty  in  the  boundarv  or 
extent  of  property,  wnich  arises,  not  nrom 
an  instrument  being  incapable  of  legal 
construction,  but  from  its  not  having  there- 
tofore received  any  such  legal  construction, 
is  not  a  ground  for  refusing  specific  per- 
formance of  a  contract  to  sell  such  pro- 
perty, lb. 

30.  Although  a  ^ood  title  was  not  shown 
by  the  vendor  until  during  the  pendency 
of  the  reference,  the  Court  held  that  the 
purchaser  must  nevertheless  bear  the  costs 
of  the  suit,  it  being  manifest,  that,  if  the 
particular  evidence  which  completed  the 
title  had  been  produced  before  the  bill  was 
filed,  yet  the  suit  would  not  have  been 
avoided.  lb. 

31.  Consideration  of  the  principle  on 
which  the  Court  may,  in  certain  cases,  in- 
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terpose  to  prevent  a  contract  from  being 
performed  in  specie, — ^protecting  the  legfd 
or  supposed  legal  right  of  the  party  seekmg 
such  assistance,  and  preserving  to  the  other 
party  the  substantial  benefit  of  the  specific 
peribrmance.  The  East  Lancashire  Rail- 
way Company  v.  Hattersley,  viii.  72 
82.  Effect  of  an  agreement  for  a  refer- 
ence to  arbitration  of  a  dispute  between  a 
vendor  and  purchaser  as  to  certain  terms, 
or  alleged  terms,  of  the  contract,  and  of  an 
award  thereupon,  in  a  suit  subsequently 
instituted  for  the  specific  performance  of 
the  contract.     Clay  v.  Rufford^      viii.  290 

33.  The  Court,  upon  a  petition  to  en- 
force an  agreement  entered  into  by  the 
parties  to  the  cause,  after  the  cause  was  at 
issuCj  to  compromise  the  suit,  refiised  to 
dismiss  the  bill,  or  to  stay  the  proceedings 
in  the  cause.    Askew  v.  MiUington^    iz.  65 

34.  The  proper  proceeding  to  enforce  an 
agreement  for  the  compromise  of  a  suit, 
where  such  agreement  goes  beyond  liie 
ordinary  range  of  the  Court  in  such  suit, 
or  where  the  Court  has,  in  enforcing  the 
element,  to  adjudicate  on  ei^uities  dis- 
tmct  from  the  equity  appearing  on  the 
record  in  the  cause,  is,  by  bill  for  specific 
performance,  and  not  by  interlocutory  ap- 
plication in  the  existing  caLUse—semhle.  lb. 

35.  A  contract  entered  into  b^  the  pro- 
moters of  a  railway  company  with  a  land- 
owner, to  pay  a  certain  sum  for  the  portion 
of  his  lands  to  be  taken  for  the  intended 
railway  and  for  consequential  damage,  in 
consideration  of  which  agreement  the  land- 
owner withdrew  his  opposition  to  the  bill : 
— Ileldf  to  be  binding,  although,  afler  the 
passing  of  the  Act,  the  intention  of  making 
the  rauwav  be  abandoned,  and  no  part  <u 
the  land  oe  taken  or  required.  Wehh  v. 
The  Direct  London  and  Portsmouth  Railway 
Company^  ix.  129 

36.  Specific  performance  decreed  of  an 
agreement  to  pay,  for  the  lands  tG|.be  taken 
for  a  railway,  a  certain  sum,  which  included 
not  only  the  purchase -money  of  the  lands, 
but  compensation  for  the  consequential 
damage  to  the  property  of  the  landowner ; 
the  case  not  bemg  one  in  which  a  compen- 
sation was  under  the  Act  a  distinct  subject  of 
contract,  but  being  merely  an  agreement  by 
the  landowner  to  accept  a  sum  in  full  for 
the  purchase  and  damage;  the  purchase 
being  the  substance  of  the  agreement,  and 
the  iiar;Qa0r"aii  incident.  lb, 

87.  The  fact  that  the  railway  company 
had,  by  the  lapse  of  time,  lost  the  powers 
which  the  le^slature  had  given  them  to 
take  lands,  did  not  deprive  them  of  the 
Tight  to  hold  lands  which  they  had  acquired 
during  the  existence  of  their  powers,  nor 
^d  it  release  them  from  their  obligations 
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which  they  bad  then  eontracted  with  re- 
ference to  the  purchase  of  land.  lb. 

88.  The  fact  that  the  performance  of  an 
agreement  has,  owing  to  circumstances 
which  have  subsequently  occurred,  be- 
come hard  in  its  consequences  to  one  of 
the  parties,  or  that  he  is  called  upon  to 
perform  it  under  circumstances  which  he 
had  not  contemplated,  is  no  objection  to 
the  specific  performance  of  the  contract  in 
equity,  there  being  nothing  doubtful  in  the 
meaning  of  the  agreement,  and  nothing 
hard  or  oppressive  m  its  terms  at  the  time 
it  was  made — semble.  lb. 

89.  A  contract  for  the  purchase  of  copy- 
hold land  at  a  certain  price,  and  the  timber 
upon  it  at  a  specified  valuation,  enforced 
as  one  entire  contract,  although  the  vendor 
could  not  show  any  custom  in  the  manor« 
or  license  from  the  lord,  enabling  the 
tenants  of  the  manor,  or  himself,  or  his 
assigns,  to  fell  the  timber.  Cross  v. 
Keene^  ix.  469 

40.  On  a  vendor's  bill  for  specific  per- 
formance, the  opinion  of  the  Court  was 
much  in  fiivour  of  the  titie,  the  questicm 
on  which  turned  on  the  construction  of  a 
particular  will ;  but  the  Court,  being  un- 
able to  found  that  opinion  upon  any 
general  rule  of  law,  or  upon  reasoning  so 
conclusive  as  to  satisfy  the  Court  that 
other  competent  persons  might  not  enter- 
tain a  different  opmion,  or  that  the  pur- 
chaser taking  the  title  might  not  be  exposed 
to  substantifu  and  not  merely  idle  utiga- 
tion,  refused  to  decree  a  speofic  peiform- 
ance.    Pyrke  v.  Waddingham^  x.  1 

41.  A  doubtfiil  title,  which  a  purchaser 
will  not  be  compelled  to  accept,  is  not  only 
a  tiUe  upon  wnich  the  Court  entertains 
doubts,  but  includes  also  a  title  which, 
although  the  Court  has  a  favourable 
opinion  of  it,  yet  may  reasonably  and  fairly 
be  questioned  in  the  opinion  of  other  com- 
petent persons ;  for  the  Court  has  no 
means  of  binding  the  question  as  against 
adverse  claimants,  or  of  indemnifying  the 
purchaser,  if  its  own  opinion  in  favour  of 
the  title  shoidd  turn  out  not  to  be  well 
fbimded.  lb. 

42.  If  the  doubts  as  to  a  tiUe  arise  upon 
a  question  connected  with  the  general  law. 
the  Court  is  to  judge  whether  the  general 
law  on  the  point  is  or  is  not  setUed ;  and  if 
it  be  not,  or  if  the  doubts  as  to  the  titie 
mav  be  affected  by  extrinsic  circumstances, 
which  neither  the  purchaser  nor  the  Court 
can  satisfactorily  mvestigate,  specific  per- 
formance will  be  refused,  lb. 

43.  The  rule  rests  upon  the  jninciple 
that  every  purchaser  is  entitied  to  require 
a  marketable  title.  lb, 

44.  It  is  the  duty  of  the  Court,  on  ques- 
tions of  titie  depending  on  the  possibility 
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of  future  rights  arising,  to  consider  the 
course  which  would  be  taken  if  the  rights 
had  actually  arisen,  and  were  in  course  of 
litigation.  lb. 

45.  A  marketable  title  is  a  title  which, 
at  all  times,  and  under  all  circumstances, 
m&y  be  forced  upon  an  unwilling  purchaser. 
S.  a,  X.  8 

46.  The  Court  refused  to  enforce  specific 
performance  of  an  agreement  for  a  mere 
tenancy  from  year  to  year.  Clayton  v. 
Hillingworth,  x.  451 

47.  The  decision  in  the  case  of  Edwards  v. 
The  Grand  Junction  Railway  Company  did 
not  proceed  on  the  principle  that  the  incor- 
porated company  was  bound  by  the  con- 
tract of  a  iNuty  acting  as  an  agent  for  them 
prior  to  their  corporate  existence,  but  on 
the  principle  that  the  Court  would  not 
allow  them  to  exercise  powers  acquired  by 
means  of  such  contract  without  carrying  it 
into  full  effect ;  and,  in  the  absence  of  any 
adoption  of  the  contract  of  such  a  party  by 
the  incorporated  company,  or  of  any  at- 
tempt to  exercise  the  powers  thereby  ac- 

2nired,  or  of  any  part  performance,  the 
lourt  might  refuse  to  enforce  specific  per- 
formance of  such  a  contract  against  the  in- 
corporated company  ;  but  if  they  adopt  or 
avad  themselves  of  the  contract,  or  exer- 
cise the  powers  acquired  by  its  means,  the 
Court  will,  in  that  case,  not  only  negatively 
but  positively,  interpose  and  compel  the 
performance  by  them  of  every  portion  of 
the  contract.  TJie  Earl  o/Lindsey  v.  The 
Great  Northern  Railway  Company,    x.  679 

48.  A  railway  company,  having  con- 
tracted with  a  party,  wno,  under  a  contract 
made  some  years  previously,  was  a  pur- 
chaser of  land  which  the  company  required 
for  the  railway,  but  who  had  not  piud  his 
]>urcha8e-money,  and  appeared  for  some 
time  to  have  abandoned  the  possession  of 
the  land,  filed  their  bill  for  specific  per- 
formance against  both  the  vendor  and  pur- 
chaser : — Heldy  that,  as  the  purchaser  was 
not,  afler  the  lapse  of  time  and  under  the 
circumstances,  entitled  in  equity  to  a  de- 
cree for  the  specific  performance  of  the 
contract  against  the  vendor,  the  bill  must 
be  dismissed  as  against  him,  with  costs ;  and 
as  against  the  purchaser,  without  costs. 
South-Eastern  Railway  Company  v.  Knott, 

X.  22 

49.  The  rights  of  parties  to  agreements 
to  enforce  a  specific  performance  in  equity 
are  not  co-extensive";  for  their  respective 
rights  depend  upon  their  conduct ;  and  the 
conduct  of  one  may  give  him  the  right  to 
apply  to  the  Court,  while  the  conduct  of 
the  other  may  debar  him  from  that  right. 

'Jb» 

60.  The  particulars  of  sale  (erroneously, 

but  without  any  fraud)  described  a  part  of 
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the  property  as  customary  leasehold,  holden 
of  a  certain  manor,  and  renewable  every 
twenty-one  years  at  a  customary  fine,  and 
an  annual  rent  of  lOs,  This  property 
proved  to  be  holden  only  for  the  residue  of 
a  lease  for  twenty- one  years,  at  a  rent  of 
10^.,  without  any  customary  right  of  re- 
newal. One  of  the  conditions  ot  sale  fixed 
the  time  at  which  any  objections  to  the 
title  of  the  vendor,  should  be  taken,  and 
enabled  him,  at  any  time  afler  the  delivery 
of  such  objections,  to  vacate  the  sale. 
Another  condition  provided,  that  the  pur- 
chaser should  accept  the  existing  lease  and 
the  assignment  to  the  vendor  as  a  sufficient 
title  to  the  leasehold  property ;  and  a  fur- 
ther condition  stipulated,  that  if,  through 
any  mistake,  the  estate  should  be  impro- 
perly described,  or  any  error  or  misstate- 
ment be  inserted  in  the  particular,  such 
error  or  misstatement  should  not  vitiate 
the  sale,  but  the  vendor  or  purchaser 
should  allow  or  pay  compensation.  Upon 
a  bill  by  the  purchaser  against  the  vendor : 
— Held,  that  the  purchaser  was  entitled  to 
specific  performance  of  the  contract,  with 
compensation  for  the  absence  of  any  cus- 
tomary right  of  renewal,  the  same  being  a 
misstatement  or  misdescription  within  the 
last-mentioned  condition.  Painter  y,  Newhy, 

xi.  26 

51.  That  the  power  reserved  to  the 
vendor  of  vacating  the  sale  must  be  con- 
strued to  apply  only  to  a  case  of  dispute 
arising  upon  an  objection  of  title.  Ih. 

52.  That  the  claim  of  the  purchaser  for 
compensation,  in  respect  of  the  absence  of 
any  customary  right  to  renew  the  lease, 
was  not  an  objection  to  the  title,  within  the 
meaning  of  the  particulars  and  conditions 
of  sale.  lb. 


STAKEHOLDER. 
Set  Interpleader. 


STAMP. 
See  Appendix,  vol.  ix,  pp.  Ivii,  xc. 

1.  An  order  signed  by  A.,  addressed  to 
his  bankers,  directing  them,  out  of  the  ba- 
lance due  to  him  on  the  final  arrangement 
of  his  account,  to  pay  to  B.  a  certain  sum, 
and  which  order  was  forthwith  placed  in 
the  hands  of  B.,  who,  accompanied  by  A., 
immediately  proceeded  to  the  banking- 
house,  and  delivered  it  to  the  bankers  : — 
Held  to  be  an  instrument  requiring  a  bill 
stamp  within  the  statute  55  Geo.  3,  c.  184. 
Parsons  v.  Middleton,  vi.  261 

2.  Held,  also,  that  although  the  intention 
of  A.  and  B.  was  that  the  order  should  be 
forthwith  delivered  to  the  bankers,  yet  the 


fact  that  the  order  was,  according  to  the 
agreement,  delivered  by  A.  to  B.  (the 
payee),  brought  it  withui  the  provisions  of 
the  Stamp  Act  applicable  to  an  instrument 
of  that  character.  lb, 

8.  That  the  agreement  (according  to 
which  the  order  was  made)  to  give  U.  a 
lien  on  the  property  of  A.  in  the  nands  of 
the  bankers,  consisting  of  yarious  shares 
and  securities  on  whicn  the  bankers  had  a 
prior  charge  for  the  amount  of  the  advances 
made  by  them  to  A.,  could  not  be  esta- 
blished as  separate  from  and  independent 
of  the  order,  treating  the  order  merely  as 
a  notice  of  the  agreement  given  to  the 
bankers,  but  that  the  agreement  must  be 
regarded  as  giving  B.  only  such  a  lien  (if 
any)  as  the  order  created.  Ih, 

STATE  OF  FACTS. 

See  Statutes,  Construction   of,  3  ^4 
Wm.  4,  c.  27. 


STATION. 
See  Railway  Company. 


STATUTES  (PUBLIC). 
See  Frouxity. 


STATUTES,  CONSTRUCTION  OF. 
87  HEN.  8,  c.  12— iSce  TrrHES. 


18  ELIZ.  c.  b—See  Debtor  and  Cre- 
ditor— ProInteresse  Suo. 
Whether,  after  the  bankruptcy  or  in- 
solvency of  a  debtor,  an^  creditor  (other 
than  the  assi^ees)  can,  in  ordinary  cases, 
sustain  a  suit  to  set  aside  a  convevance 
made  by  the  debtor  prior  to  the  bank- 
ruptcy or  insolvency,  on  the  ground  that 
such  conveyance  is  fraudulent,  within  the 
statute  13  Eliz.  c.  6\  or  whether  it  is 
necessary  that  any  creditor  seeking  to  set 
aside  such  fraudelent  conveyance  must 
previously  recover  judgment  at  law  for  his 
aebt — qucere.    Lister  v.  Turner ^        v.  281 

27  ELIZ.  c.  4— &«  Charitable  Trust 
OR  Use— Consideration— Debtor  and 
Creditor  —  Equitable  Mortqage — 
Voluntary  Deed. 


8  JAC.  1,  c.  4,  8S.  22,  28— 5^«  Alien. 


21  JAC.  1,  c.  8  (Monopoliesy-See  Patent. 
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21  JAC.  1,  c.  16  (Ltmito/uw)  —  &< 
Creditors'  Suit— Debtor  and  Cre- 
DrroR  —  Equitable  Set-off  —  Evi- 
dence— ^Partnership. 


8.  8 — See  Fabtkeb- 

SHIP. 

Where  a  promissory  note  was  made  pay- 
able at  a  certain  time  after  sight,  with  in- 
terest thereon,  and  the  interest  was  duly 
paid  for  several  years  (as  the  bill  alleged), 
the  Court  held,  tnat  the  note  must  be  taken 
to  have  been  acted  upon  according  to  its 
form  and  tenour ;  ana,  therefore,  that  the 
presentment  for  sight  most  have  been  duly 
made  before  the  interest  was  paid;  and  thst 
the  payment  became  due  upon  the  note  at 
the  prescribed  date  after  such  presentment, 
and  that  the  Statute  of  Limitations  would 
begin  to  run  from  the  time  the  payment  so 
became  due.     Way  v.  Bassett^  v.  5^ 

29   CAR.  2,  c.    8   (Frauds),    s.  4.— 5e< 
Partnership. 

8  WILL.  &  M.  c.  14  (Frauduknt  Devwt) 

— See  Covenant. 

9  &  10  WILL.  8,  c.  15— See  Award. 

7  ANNE,  c.  20. 
A  conveyance  of  lands  in  Middlesex  by 
settlement  upon  the  marriage  of  the  settlor, 
registered  under  the  statute  7  Anne,  c.  20, 
is  effectual  against  a  prior  unregistered 
convevance,  notwithstanding  the  party 
clainung  under  the  settlement  had  notice 
of  the  unregistered  conveyance  after  the 
marriage,  but  before  the  registry  of  hia 
settlement.     Elsey  v.  Lutyens,        viii.  159 

4  GEO.  2,  c.  21— See  Alien. 

4  GEO.  2,  c.  28. 
A  lessee  applying  to  redeem  a  lease, 
which  has  become  forfeited  at  law  bv  non- 
payment of  rent,  is  not  required  by  the 
statute  4  Geo.  2,  c.  28,  s.  3,  before  the 
hearing,  to  pay  into  Court  the  arrears  of 
rent  or  the  costs  at  law,  if  no  injunction  is 
jpwted  until  the  hearing,  and  the  lessor 
IS  in  possession.    Bowser  y  Colby,     i*  109 

7  GEO.  2,  c.  20,  8.  2— &c  Foreclosube 

— MORTGAQOR  AND  MORTGAGES. 

9  GEO.  2,  c.  seSee  Administration 
Suit— Charitable  Trust  or  Use- 
Charity — ^MoRTBCAiN  Act. 

1.  Arrears  of  rent  due  to  a  testator  it 
his  decease  are  not  within  the  restrietKm 
of  the  9  Geo.  2,  c.  86,  but  will  pass  under 
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a  bequest  for  charitable  uses.    Edwards  t. 
HaU,  xi.  6 

2.  In  determining  a  question  of  the 
validity  of  a  bequest  attempting  to  create  a 
charitable  trust,  with  reference  to  the  stat. 
9  Geo.  2,  c.  36,  the  construction  of  the 
gift,  and  the  manner  in  which  the  trust 
ought  to  be  executed,  are  first  to  be  de- 
termined without  regard  to  the  operation 
of  the  statute ;  and  then  it  is  to  be  seen 
whether  the  statute  interposes  a  bar  to  the 
creation  or  due  execution  of  such  a  trust. 
S.  C,  xi.  16 

13  GEO.  3,  c.  21.— i&c  Alien. 
39  &  40  GEO.  3,  c.  98  (TheUusan  Act)— 

ISee  ACCUBCULATION. 

1.  Whether  by  the  statute  it  is  not 
meant  to  protect  accumulations  for  portions 
to  be  paid  out  of  the  fund  so  accumulated, 
and  not  out  of  the  whole  fund — qucere, 
Burt  V.  Sturt,  x.  424 

2.  The  exception  as  to  portions  does  not 
apply  exclusively  to  portions  created  by 
antecedent  instruments.  Viscount  Barring- 
ton  V.  LiddeU^  x.  431 

3.  The  conveyances,  settlements,  and 
devises,  and  the  uarticidaT  interests  of  the 
parents  of  chiloren  taking  portions  to 
which  the  statute  refers.    S,  d,       z.  432 

4.  The  antecedent  referred  to  by  the 
word  '*  such  "  conveyance,  &c.,  in  the  2nd 
sectionoftheThelluson  Act.  iS.  C,  x.  434 

5.  A  provision  for  pa3rment  of  the  debts 
of  "  other  person  or  persons,''  AeW,  not  to 
refer  to  the  debts  of  any  person  or  persons, 
but  only  of  the  person  or  persons  curecting 
the  accumulation  to  be  made.  Ih, 

6.  The  parent  must  take  an  interest  in 
the  real  or  personal  estate  the  income  of 
which  is  directed  to  be  accumulated,  to 
bring  the  case  within  the  exception.    S,  C, 

X.435 
41  GEO.  3,  c.  107,  s.  1. 

54  GEO.  3,  c.  156,  s.  4. 

Whether  a  court  of  e(}uity  is  a  court  of 
record  within  the  meanmg  of  the  statutes 
41  Geo.  3,  c.  107,  s.  1,  or  54  Geo.  8,  c.  156, 
B.  4 — qwere,     Colhum  v.  Simms^^       iii.  543 

52  GEO.  3,  c.  101  {Sir  Samuel  RomiUy^B 
Act) — See  Appendix,  vol.  x,  pp.  xxxvii, 
xxxviii— Chaiuty— Chubchwabdbn. 

53  GEO.  3,  c.  141— ,S^  Annuitant. 

54  GEO.  3,  c.  178 ;  57  GEO.  8,  c.  100— 
Su  Land-tax  Redemption. 

55  GEO.  3,  c.  184  {Stamp  ActySee 
Stamp. 
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56  GEO.  3,  c.  60— 5ec  Parties— Plead- 

ING. 

1  GEO.  4,  c.  119,  s.  7— See  Insolvent 
Debtob. 

1&2GE0.4,  c.  92. 
The  Commissioners  appointed  under  the 
Stat.  1  &  2  Geo.  4,  c.  92,  and  the  Bishop, 
having  found  that  an  exchange  of  the 
charitv  lands  would  be  beneficiu,  and  the 
same  having  been  effected  according  to  the 
statute,  the  Court  has  no  i>ower  to  reverse 
their  decision;  and  it  is  immaterial  that 
the  Bishop  was  himself  one  of  the  trustees 
of  the  charity,  the  Bishop  having  no  per- 
sonal interest  in  the  property.  Attorney^ 
General  v.  The  Bishop  of  Worcester^  ix.  328 

4  GEO.  4,  c.  76,  s.  23—5^  Discovery. 

7  GEO.  4,  c.  57,  s.  20— &c  Insolvent 
Debtor. 

9  GEO.  4,  c.  14 ;  3  &  4  WILL.  4,  c.  27 
{Statutes  of  Limitations}— See  Debtor 
AND  Creditor. 

1  WILL.  4,  c.  36. 
The  Orders  of  May,  1845,  do  not  take 
away  the  rieht  of  proceeding  upon  con* 
tempt,  to  take  the  bill  pro  confesso  under 
the  statute  1  Will.  4,  c.  36.  WiUcin  v. 
Nainby^  iv.  476 

Id.,  Rule  11. — See  Pro  Co:;f£SSO. 
Where  a  defendant,  who  is  in  custodv 
for  contempt  for  not  answering  the  bill, 
has  been  brought  up  and  remanded,  under 
the  Stat.  1  Wfll.  4,  c.  36,  s.  15,  the  two 
months  and  six  weeks,  ffiven  by  the  13th 
rule,  is  not  mterrupted  by,  but  will  run  in, 
the  vacation,  although,  if  the  thirty  days 
allowed  by  the  5th  nile,  for  first  bringing 
the  defendant  up  after  he  is  actually  in 
custody,  should  expire  in  vacation,  that 
time  is  extended  to  include  the  four  first 
days  of  the  following  term.  Simmons  v. 
Wood,  ii.  644 

Id.,  Rule  V. 
The  Stat.  1  Will.  4,  c.  36,  s.  15,  rule  5, 
does  not  make  it  imperative  upon  the 
plaintiff  to  bring  a  defendant,  who  is  in 
custody,  up  to  the  bar  of  the  Court  within 
thirty  days,  but  onl^  deprives  the  plaintiff 
of  the  benefit  of  his  process,  and  entitles 
the  defendant  to  his  discharge,  if  the 
plaintiff  does  not  bring  him  up.  Wood' 
wards  v.  Conebeer,  i.  297 

1.  WILL.  4,  e.  60-— iSee  Mobtqaqor  and 
Mortoaobe— Trustee. 
I.    Three  trustees,  two  of  whom  were 
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creditors  of  A.,  joined  in  making  promis- 
sory notes  for  securing  to  the  other  cre- 
ditors of  A.  a  composition  on  their  respective 
debts,  and  took  a  conveyance  and  assign- 
ment of  the  real  and  personal  estate  of  A., 
upon  trust,  ailer  paying  the  costs  and 
charges,  to  indemnify  the  three  trustees  in 
respect  of  the  promissory  notes,  and  then 
to  pay  the  two  trustees,  who  were  credi- 
tors, a  like  composition  on  their  respective 
debts,  and  to  pay  the  surplus  to  A.  After 
two  of  the  trustees  had  received  part  of 
the  personal  estate  of  A.,  and  had  paid 
the  promissoi^  notes  to  a  larger  amount 
than  they  had  received,  the  otner  trustee 
(who  was  one  of  the  creditors)  went  out 
of  the  jurisdiction  of  the  Court.  There 
was  no  power  in  the  deed  to  appoint  new 
trustees : — Held,  on  the  petition  of  the  two 
trustees,  that  the  trustee  out  of  the  juris- 
diction was  a  trustee  within  the  Act  of  1 
Will.  4,  c.  60,  for  the  petitioners  and  him- 
self, and  the  Court,  without  directing  a 
bill  to  be  filed,  appointed  another  trustee 
in  hifl  stead.    In  re  George  Ryley^     iii.  614 

2.  An  order  of  reference  to  inquire  whe- 
ther the  heir  of  the  mort^a^ee  was  a  trus- 
tee within  the  Act  1  Will.  4,  c.  60,  and 
1  &  2  Yict.  c.  69,  was  made  upon  the 
petition  of  the  executors  of  the  mort^ee, 
and,  the  mortgage  debt  being  paid  off 
pending  the  reference,  the  Master  found 
that  the  heir  was  not  a  trustee  for  the 
petitioners,  but  for  the  mortgagor ;  where- 
upon the  Court  allowed  the  petition  to  be 
amended  and  made  the  petition  of  the 
mortgagor,  and  then  directed  the  recon- 
veyance.   In  re  Manifold,  iv.  308 

8.  Where  the  Master  finds,  that,  in  a 
certain  construction  of  a  devise,  the  infant 
therein  named  is  a  trustee  widiin  the  Act 
1  Will.  4,  c.  60,  but  that,  on  a  different 
construction,  another  person  would  be  such 
trustee,  the  Court  may  declare  the  infant 
to  be  the  trustee,  and  make  the  order  for 
conveyance  without  sending  the  case  back 
to  the  Master.    Langford  v.  Auger,  iv.  313 

4.  After  a  decree  in  a  creditors^  suit  for 
the  sale  of  the  real  estate  of  the  testator, 
and  the  application  of  the  proceeds  in  pay- 
ment of  the  debt,  and  after  a  sale  uncfer 
that  decree,  the  devisees  of  the  estate, 
being  lunatic  or  out  of  the  jurisdiction,  are 
trustees  of  the  estate,  within  the  statute 
1  Will.  4,  c.  60,  for  the  plaintiff  in  the 
cause — semble.    Jackson  v.  3filfield,  v.  538 

5.  If  the  devisees  in  such  a  case  are  not 
trustees  for  the  plaintiff,  by  the  effect  of 
the  decree,  the  Court  cannot  make  them 
such  trustees  by  any  declaration  to  that 
effect ;  and  if  the  devisees  are  such  trustees 
by  the  effect  of  the  decree,  an  express  de- 
claration thereof  (if  necessary)  should  be 
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made  by  decree,  and  cannot  propeily  be 
made  upon  petition.  lb. 

1  WILL.  4,  c.  60,  8. 23. 

By  an  indenture  of  1634,  a  rent  charge 
was  granted  to  certain  trustees  for  chant- 
able  uses,  and,  the  last  survivor  of  such 
trustees  being  unknown,  the  Court,  under 
the  statute  1  Will.  4,  c.  60,  8.  23,  on  the 
petition  of  the  persons  who  administered 
the  charity  before  the  rent  charge  ceased 
to  be  paid,  appointed  new  trustees,  and  a 
person  to  convey  the  rent  charge  to  auch 
trustees.  In  re  1  Will,  4,  c.  60,  and  In  re 
Nightingale^s  Charity,  iii.  336 

2  WILL.  4,  c.  33— .See  JumsDicnox. 

2  &  3  WILL.  4,  c.  100. 

The  statute  2  &  3  Will.  4,  c.  100, 
brings  down  the  period  of  legal  memory 
from  the  time  of  1  Ric.  1  to  the  time  of  the 
commencement  of  two  incumbendeB  (not 
being  together  less  than  sizty  years),  and 
three  years  of  a  third  incumbency ;  but  does 
not  create  a  new  ground  of  exemption,  or 
destroy  the  right  to  tithes  upon  mere  proof 
of  non-payment  or  non-render  during  two 
such  incumbencies  and  three  years  of  a 
third,  in  cases  where  proof  of  non-payment 
or  non-render  from  the  time  of  1  Bic.  1 
would,  before  the  statute  2  &  8  WilL  4,  c. 
100,  haye  established  no  exemption.  SalkM 
y.  Johnston,  i.  196 

3  &4  WILL.  4,  o.  74t—Se€  Hu8BA2a>  and 
Wife. 

3  &  4  WILL.  4,  c.  xlvi  (London  and 
Greenwich  Railway  Act) — See  Costs. 

3  &  4  WILL.  4,  c.  104— i&c  Escheat. 

1.  Where  a  person  dies  seised  of  land 
which  he  has  not  by  will  charged  with  his 
debts,  the  stotute  3  &  4  Will.  4,  c.  104, 
makes  the  lands  themselves,  and  not  merely 
the  estate  or  interest  of  sudi  person  in  the 
lands,  assets  for  the  payment  of  his  debts. 
Viscottnt  Doume  y.  Morris,  iii.  399 

2.  A  general  devise  and  bequest  of  the 
testator^s  real  and  personal  estate  to  A. 
for  life,  and,  after  the  decease  of  A.,  a 
devise  of  certain  copyholds  to  B.,  and  a 
direction  that,  on  the  decease  of  B.,  the 
copyholds  should  be  sold,  with  a  gift  of 
the  monies  arising  by  such  sale  amongst 
persons  of  certain  classes  who  shouM  oe 
living  at  the  death  of  B.,  share  and  share 
alike  : — Held,  that  the  executors  would  not 
be  necessary  parties,  on  the  mere  ground 
that  the  copynold  estate  is  by  statute  made 
assets  to  be  administered  in  equity  for  the 
payment  of  debts — Semble.  Curtis  y  /V- 
brook^  yiii.  25,  278 
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4  WILL.  4,  c.  23. 

Under  the  Escheat  Act,  trust  monies 
may  be  followed  into  land  against  the 
lords  of  the  fee ;  and  if  it  were  otherwise, 
the  estate  in  the  hands  of  the  lord  by 
escheat  is  liable  to  the  debts  of  the  person 
whose  estate  has  escheated.  Hughes  v. 
Wens,  ix.  749 

8  &  4  WILL.  4,  c.  27  {Limitations)'-^ 
See  Adverse  Possession. 

1.  A.  T.,  a  person  of  unsound  mind, 
living  in  ilie  family  of  M.  D.,  became 
entitled  as  heires8*at-law  to  certain  lands. 
M.  D.  received  the  rents  and  profits  of 
such  lands  for  thirteen  years  during  the 
life  of  A.  T.,  and  eleren  years  after  her 
death,  when  M.  D.  died.  M.  D.  had  pro- 
cured A.  T.  to  execute  a  will  devising  part 
of  her  estate,  and  also  indentures  for  con- 
veying other  parts  to  Ai.  D.  and  her 
heirs  : — Held^  that  procuring  instruments 
of  conveyance  and  devise  to  be  executed 
by  a  person  of  unsound  mind  was  a  fraud 
within  the  stat.  3  &  4  Will.  4,  c.  27, 
s.  26.    Lewis  v.  Thomas^  iii.  26 

2.  Semhle^  that,  after  issues  had  been 
directed,  on  motion,  to  try  the  validity  of 
the  instruments  executed  b^  A.  T.,  and 
whether  she  was  of  sound  mmd,  the  order 
being  submitted  to,  it  was  no  longjer  open 
to  those  claiming  under  M.  D.  to  msist,  at 
the  hearing,  that  the  claim  of  the  heirs  of 
A.  T.  was  barred  by  the  Statute  of  Limita- 
tions, 8  &  4  Will.  4,  c.  27.  lb. 

3.  On  a  bill  to  enforce  a  charge  acquired 
by  a  judgment  creditor  on  the  estate  of 
the  debtor,  a  receiver  was  appointed,  and, 
at  the  hearing,  a  reference  as  to  incum- 
brances on  the  estate  was  directed.  A 
state  of  facts  and  claim  carried  in  before 
the  Master  under  such  inquiry  by  an 
incumbrancer,  not  a  party  to  the  suit,  was 
held  to  take  the  charge  as  to  the  interest 
out  of  the  Statute  of  Limitations  (3  &  4 
Will.  4,  c.  27,  s.  42) ;  and  the  incum- 
brancer was  held  to  be  entitled  to  arrears 
of  interest  for  six  years  antecedent  to  the 
time  of  such  claim.  Greenway  v.  Brom- 
/ield,  Handley  v.  Wood^  ix.  201 

4.  A  petition  in  lunacy,  after  the  death 
of  the  lunatic,  by  his  committee,  and  a 
reference  to  the  Master  thereon,  followed 
by  a  report,  finding  that  a  sum  of  money 
had  been  expended  by  the  committee  in 
the  maintenance  of  the  lunatic,  is  not  a  pro- 
ceeding which  wiU  take  the  claim  of^the 
committee  out  of  the  Statute  of  Limita- 
tions, as  against  the  heir-at-law  of  ^e 
lunatic,  who  was  not  a  party  to  the  appli- 
cation.    Wilkinson  y.  WUHnson^      ix.  204 
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Id.,  ss.  2,  3, 25,  42. 

1.  The  testator  gave  an  annuity  to  A., 
and  charged  the  same  upon  all  bis  free- 
hold and  leasehold  estate.  He  afterwards 
devised  his  freehold  estates  to  trustees 
Twho  were  also  his  executors),  upon  trust 
(subject  to  the  charge)  to  and  for  the  use 
of  his  grandson  and  nis  heirs.  The  trus- 
tees, being  in  possession  of  the  estates,  paid 
the  annuity  to  A.  during  the  minority  of 
the  grandson,  and  within  twenty  years 
before  the  filing  of  the  bill  by  A.  against 
the  grandson : — Held^  that  such  payment 
of  the  annuity  by  the  trustees  prevented 
the  claim  of  A.  to  the  annuity  from  being 
barred  by  the  Statute  of  Limitations,  3  &  4 
Will.  4,  c.  27,  ss.  2, 3.  Francis  v.  Orover,  v.  39 

2.  That  the  grandson  was  not  a  trustee 
for  the  annuitant  within  the  25th  section  of 
the  statute  3  &  4  Will.  4,  c.  27,  or  other- 
wise ;  and  that,  under  the  42nd  section  of  the 
same  statute,  the  annuitant  was  not  en- 
titled to  recover  the  arrears  of  the  annuity 
for  more  than  six  years  before  the  filing  of 
the  bUl.  lb. 

Id.,  s.  25  —  See  Charitable  Trust  or 
Use — ^Trustee  and  Cestui  que  Trust. 

Id.,  s.  28 — See  Adverse  Possession— 
Mortgagor  and  Mortoaoeb. 

Id.,  8.  40. 

A  contract  for  the  sale  of  an  estate  was 
made  in  March,  1811,  the  agreement  being 
that  the  purchase -money  shoiUd  be  paid 
on  the  13th  of  May  following;   and  the 

Surchaser  was  let  into  possession  imme- 
iately  on  the  execution  of  the  contract 
The  purchase-money  was  not  ^aid;  but 
the  purchaser,  and  persons  clainung  under 
him,  continued  in  possession.  In  1844, 
the  assignees  of  the  vendor  filed  their  bill, 
claiming  a  lien  on  the  estate  for  the  pur- 
chase-money and  interest  fh>m  the  day 
fixed  for  the  completion  of  the  contract :— • 
Held,  that  the  right  of  the  vendor  to  re- 
cover the  purchase-money,  as  a  lien  or 
charge  upon  the  land,  was  barred  by  the 
40th  section  of  the  statute  3  &  4  Wul.  4, 
c.  27.     Toft  V.  Stephenson^  vii.  1 

Id.,  s.  4:2— See  Annuity. 
3  &  4  WILL.  4,  c.  27,  s.  42 ;  c.  42,  s.  8-- 

See  MORTQAQB. 

4  &  6  WILL.  4,  c.  22. 

The  statute  4  &  5  Will.  4,  c.  22,  for  the 
apportionment  of  rents  and  other  periodical 
payments,  applies  to  cases  in  which  the 
mterest  of  tne  person  interested  in  such 
rents  and  payments  is  terminated  by  hia 
death  or  by  the  death  of  another  person,  but 
does  not  apply  to  the  case  of  a  tenant  in 


fee,  or  provide  for  apportionment  of  rant 
between  the  real  and  personal  representa- 
tive of  such  person  whose  interest  is  not 
terminated  at  his  death.  Browne  v.  Amyot, 

iii.  173 


4  &  5  WILL.  4,  c.  82— iS^  Jubibwction 
— Sebvice. 

6  &  7  WILL.  4,  c.  32.— See  Buiij>ino 

SOCIETT. 

7  WILL.  4  &  1  VICT.  c.  26  (WUliy-See 

Devise — ^Mimes. 

Id.,  8.  15 — See  Legacy. 
Id.,  b8.  21,  84— &«  Will. 

Id.,  88.  8,  24,  33. 

The  83rd  section  of  the  stat.  1  Vict.  c. 
26,  which  provides,  that,  where  a  child  or 
other  issue  of  the  testator,  to  whom  any 
real  or  personal  estate  shall  be  devised  or 
bequeatned,  shall  die  in  the  lifetime  of  the 
testator  leaving  issue,  and  any  such  issue 
shall  be  living  at  the  death  of  the  testator, 
such  devise  or  bequest  shall  not  lapse,  but 
shall  take  effect  as  if  the  death  of  such 
person  had  happened  immediately  after 
that  of  the  testator,  does  not  substitute  for 
the  pre-deeeased  devisee  or  legatee  the 
issue  whose  existence  is  tiie  event  or  con- 
dition which  excludes  the  lapse,  but  renders 
the  subject  of  the  gift  the  absolute  pro- 
perty of  the  pre-deceased  devisee  or 
lesatee,  and  therefore  disposable  by  his 
will,  notwithstanding  his  death  before  the 
death  of  the  testator.    Johnson  v.  Johnson^ 

m,  157 

Id.,  8.  25 — See  Void  Dbvisb. 

The  provisions  in  the  Wills  Act  against 
the  lapse  of  legacies  given  to  children, 
renders  it  necessary  for  a  testator,  intend- 
ing that  a  legacy  to  one  child  shall  go 
over  to  another  in  the  event  of  the  death 
of  the  first  legatee,  to  express  that  meaning 
by  his  will.     In  re  Mores'  Trusty    vii  178 

Id.  8.  33. 
,«^,  testator,  by  a  will  made  since  the 
Wills  Act  (7  WQl.  4  &  1  Vict.  c.  26),  gave 
to  his  son  a  residuary  share  of  his  estate. 
The  son  died  after  the  Act  came  into 
operation,  and  before  the  date  of  the  will, 
leaving  children  i^Held,  that,  under  sect. 
83  of  ^e  Wais  Act,  the  gift  took  effect, 
^though,  according  to  the  law  prior  to 
the  statute  there  would  have  been  no 
effectual  devise  or  bequest.    Mower  v.  Orr, 

692  ""•  ''^ 


7  WILL.  4  &  1  VICT.  c.  26,  ss.  88,84. 

1.  By  a  deed,  made  since  the  Statute  of 
Wills  (7  Will.  4  &  1  Vict.  c.  26),  certain 
trust  funds  were  appointed  to  trostees,  in 
trust  for  such  person  or  persons,  for  such 
interest  or  interests,  and  chargeable  with 
such  sum  or  sums  of  money,  and  for  rach 
intents  and  purposes,  and  in  such  manner, 
in  all  respects,  as  the  appointor  should,  by 
any  deed  or  deeds,  writing  or  writings, 
with  or  without  power  of  revocation  and 
new  appointment,  to  be  by  her  sealed  and 
delivered  in  the  presence  of  and  attested 
by  one  witness  or  more,  direct  or  vpfomt 
Ijie  appointor  afterwards  made  her  will 
(which  was  duly  executed  and  attested 
according  to  the  Statute  of  Wills),  and 
thereby  bequeathed  part  of  the  trust  funds : 
— Held^  that  the  will  was  a  writing  within 
the  terms  of  the  power.  BtJoceU  ▼.  Bleak- 
hom^  V.  131 

2.  The  testator,  by  a  will  made  before 
the  Wills  Act  (7  WilL  4  &  1  Tide. 
26)  came  into  operation,  bequeathed  a 
share  of  his  residuary  estate  to  one  of  hii 
sons,  who  was  also  thereby  made  one  of 
the  devisees  in  trust  and  executors  of  hii 
estate.  The  son  died  after  the  lITills  Act 
came  into  operation,  leaving  issue;  and 
afUr  his  death,  the  testator  made  a  codicil 
to  his  will,  altering  a  bequest  to  anoUier 
child,  but  in  other  respects  confirming  his 
will  i—Held,  that  the  gift  to  the  son  did 
not  lapse,  but  that  the  same,  so  far  as  it 
was  real  estate,  descended  to  the  heir  at 
law  of  the  son,  and  so  far  as  it  was  per- 
sonal, to  his  executrix,  under  a  will  nude 
before  the  Wills  Act  came  into  operation. 
Winter  y.  Winter,  v.  806 

3.  That,  under  the  34th  section  of  the 
Wills  Act,  the  effect  of  the  republication  of 
the  will  by  the  codicil  was  tiie  same  as  if 
the  testator  bad  at  the  date  of  the  codicil 
made  a  will  in  the  words  of  the  will  so  re- 
publisbed.  I^' 

1  «c  2  VICT.  c.  69— &«  St^a,  1  Wnx.  4. 
c.  60. 

1  &  2  VICT.  c.  110  {Insoheni  ActySet 
Alienatiok— Costs. 

Id.,  8.  13 — See  Debtor  and  CscnrroR. 

Id.,  88.  14, 15. 

1.  After  the  order,  obtained  bjr  «  juig; 
ment  creditor,  for  charging  the  interest  of 
his  debtor  in  government  stock,  standing 
in  the  name  of  trustees,  has  been  made 
absolute,  under  the  statute  1  &  2  Viet. 
c.  110,  s.  15,  the  Bank  of  England  is  still 
bound  to  pay  the  dividends  to  the  trustees, 
being  the  legal  hands  to  receiye  ^^°^  i  *'^ 
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the  trustees  are  to  apply  the  dividends  ac- 
cording to  the  equitable  interests  of  the 
parties.    Bristed  v.  Wilkins^  iii,  235 

2.  Semble^  a  judgment  creditor  who  has 
obtained  an  order  charging  the  interest  of 
bis  debtor  in  government  stock  may,  in  a 
proper  case,  sustain  a  suit  for  the  interme- 
diate protection  of  the  interests  which  he 
has  so  acquired,  notwithstanding  the  six 
months  prescribed  by  the  statute  1  &  2 
Yict.  c.  110,  s.  14,  have  not  expired.      lb. 

Id.,  8s.  16,  18 — See  Costs. 

Id.,  8  47 — See  Insolvent  Debtor. 

Id.,  s.  68 — See  Mortgagor  and  Mort- 
gagee. 

2  &  3  VICT.  c.  54t—See  Next  Friend. 

6  VICT.  c.  5,  8.  4. 

The  order, — ^which  under  the  Act  5  Vict. 
c.  5,  s.  4,  may  be  issued  upon  motion  or  peti- 
tion without  bill  filed,  to  restrain  the  Bank 
or  any  public  company  from  permitting  the 
transfer  of  stock  or  shares,  or  the  payment 
of  dividends, — cannot  be  continued  after 
time  has  been  afforded  for  filing  a  bill,  and 
no  bill  has  been  filed.  In  re  The  Marquis 
of  Hertford^  i.  584 

Id.,  8.  5. 
A  party  who  has  obtained  a  distringas, 
under  s.  5  of  the  Act  5  Vict.  c.  5,  may  not- 
withstanding, in  a  proper  case  of  merits 
and  urgency,  obtain  a  restraining  order 
under  s.  4.  lb. 

6  &  6  VICT,  a  S9—See  Agent. 

5   &  6  VICT.  c.    lie— See   Insolvent 
Debtor. 

6  &  7;VICT.  c.  85--5e«  Witness. 

7  &  8  VICT.  c.  46. 

Proof  of  twenty-five  years'  usage  of  a 
Dissenters*  meeting-house  for  wonhip  by 
persons  of  a  certam  religious  society,  is 
not,  under  the  stat.  7  &  8  Vict.  c.  45,  con- 
clusive evidence  that  the  trusts  of  the  pre- 
mises are  for  the  benefit  of  that  society, 
where  such  trusts  are  declared  upon  the 
face  of  the  deed  by  which  the  premises  are 
dedicated  to  the  charitable  use,  although 
such  deed,  not  being  enrolled,  is  *^  to  all 
intents  and  purposes  null  and  void  *"  under 
the  Mortmain  Act.  AUamey- General  v. 
Ward,  vi.  483 

7  &  8  VICT.  c.  70. 
U  The  Sih  seetion  pf  the  stat  7  &  8 
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Vict.  c.  70,  "for  facilitating  arrangements 
between  debtors  and  creditors,"  which 
enacts,  that,  upon  the  filing  of  the  resolu- 
tion and  agreement  therein  mentioned,  all 
the  estate  and  effects  of  the  petitioning 
debtor  shall  vest  in  the  trustee  (if  any  be 
appointed)  as  fully  as  if  such  trustee  were 
an  assiffnee  in  bankruptcy,  has  not  neces- 
sarily tiie  effect  of  vesting  in  the  trustee 
all  the  estate  and  effects  of  the  petitioning 
debtor,  but  vests  only  so  much  of  such 
estate  and  effects  as  the  debtor  may  give 
up  and  the  creditors  accept,  or  that  part  of 
the  estate  and  effects  in  respect  of  which 
the  trustee  is  appointed.    Robins  v.  Hobbs, 

iz.  122 
2.  The  second  meeting  of  creditors  con- 
vened under  the  4th  section  of  the  Act 
may  accept  or  reject,  but  cannot  vary,  the 
terms  of  the  agreement  assented  to  by  the 
first  meeting — semble.  lb. 

8  &  9  VICI.  c.  18  (^La9ids  Clauses  Consolida- 
tion), 

1.  All  the  lands  of  a  municipal  corpora- 
tion are  held  "  upon  the  same  or  the  like 
uses,  trusts,  or  purposes,*'  within  the  sect.  69 
of  the  Lands  Clauses  Consolidation  Act  (8 
&  9  Vict.  c.  18),  so  that  money  paid  for 
the  compulsory  purchase  of  one  part  of 
the  lands  of  a  municipal  corporation  may 
be  appUed  in  the  redemption  of  an  incum- 
brance upon  another  part  of  the  lands  of 
the  same  corporation.  Ex  parte  The  Cor- 
poration  of  Cambridge,  in  re  The  Eastern 
Counties  Railway  Company,  vi.  SO 

2.  A  railway  company,  having  given 
notice  of  their  intention  to  purchase  lands 
for  the  imdertaking,  deposited  the  pur- 
chase-money, and  delivered  the  bond  (ac- 
cording to  the  provisions  of  the  85th  sec- 
tion of  the  Lands  Clauses  Consolidation 
Act)  before  the  expiration  of  the  period 
prescribed  for  the  exercise  of  their  com- 
pulsory powers;  neither  their  power  to 
purchase  the  land,  nor  their  power  to 
enter,  is  gone  by  the  subsequent  expiration 
of  that  period.  Sparrow  v.  The  Oxford, 
Worcester  and  Wolverhampton  Railway 
Company,  ix.  436 

3.  The  powers  for  the  compiUsory  pur- 
chase and  taking  of  lands  referred  to  in  the 
123rd  section  of  the  Lands  Clauses  Con- 
solidation Act,  arc  powers  given  to  the 
several  promoters  of  the  several  special 
Acts  in  which  that  Act  might  be  incorpo- 
rated, and  not  several  powers  given  to  the 
promoters  of  each  special  Act.  lb. 

4.  The  123rd  section  of  the  Lands 
Clauses  Consolidation  Act  refers  to  the 
powers  pven  by  the  Act  for  the  purchase 
and  taking  of  land ;  but  not  to  the  powers 
thereby  given  for  carrying  into  effect  a 
purchase  already  made.  lb. 
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5.  Powers  under  the  head  of  the  pur- 
chase and  taking  of  lands  distinguished 
into  those  strictly  for  that  purpose,  and 
those  which  are  powers  for  carrying  into 
effect  a  purchase  already  made.    S,  C, 

ix.  445 

6.  The  clauses  58  to  67  of  the  Lands 
Clauses  Consolidation  Act  refer  to  lands 
which  may  more  properly  be  said,  to  be 
taken  than  purchased.  lb, 

7.  Where  there  is  no  original  equity 
affecting  the  claim  of  a  party  to  compensa- 
tion under  the  68th  section  of  the  Lands 
Clauses  Consolidation  Act,  in  respect  of 
lands  injuriously  affected,  the  statute  does 
not  create  such  an  equity,  but  where 
there  is  an  original  equity  affecting  the 
chum,  the  statute  does  not  take  it  away. 
Duke  of  Norfolk  y.  Tennanty  ix.  745 

8.  Where,  therefore,  an  agreement  for 
such  compensation  has  been  completed  and 
carried  out,  and  the  satisfaction  perfected, 
there  is  no  ground  for  the  interference 
of  the  Court,  arising  out  of  the  provision 
of  the  statute  ;  but  where  the  defendant 
has  received  the  consideration  for  per- 
fecting the  satisfaction,  and  refuses  to  per- 
fect it,  and  a  case  for  specific  performance 
arises,  there  is  nothing  m  the  statute  to  ex- 
clude the  interposition  of  the  Court.      lb. 

9.  The  Court  does  not  interfere  by  in- 
junction to  restrain  parties  who  insist  that 
their  property  has  been  injuriously  affected 
within  the  meaning  of  the  68th  section  of 
the  Lands  Clauses  Consolidation  Act,  from 
prosecuting  their  claim  under  the  Act, 
upon  the  mere  ground  that  the  Act  has 
not  provided  the  means  of  determining  the 

Erehminarj  question,  whether  the  property 
as  been  mjuriously  affected  or  not ;  but 
whether  the  same  rule  applies  to  a  case  in 
which  there  are  several  grounds  of  claim, 
some  of  which  have  been  satisfied — qtuere.  lb. 

Id.,  8. 18. 

A  railway  company,  empowered  to  take 
lands  for  the  purposes  of  the  undertaking, 
is  not  restricted  by  the  Lands  Clauses 
Consolidation  Act  to  one  notice,  but  may, 
after  a  notice  for  taking  certain  lands,  give 
a  further  notice  for  taking  other  lands 
within  the  prescribed  limits, — such  addi- 
tional lands  being  necessary  for  the  works. 
Stamps  v.  The  Birmingham^  Wolverhampton^ 
and  Stour  Valley  Railway  Company^  vii.  251 

Id.,  8.  84. 
A  railway  company,  having  power  to 
purchase  a  plot  of  land  for  their  railway, 
entered  upon  the  same  to  survey  and  take 
levels  thereof,  and  probe  or  bore  to  ascer- 
tain the  nature  of  the  soil,  and  set  out  the 
centre  line  of  the  railway  ;  and  for  that 
purpose  they  dug  a  trig  line  or  trench  two 
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inches  deep  and  fourteen  inches  wide  across 
the  plot  of  land,  but  they  gave  the  owner 
of  the  land  no  previous  notice  of  such  entry 
as  required  by  the  84th  section  of  the 
Lands  Clauses  Consolidation  Act  (8  &9  Vict, 
c.  18).  Five  days  after  the  trig  line  was 
made,  the  owner  of  the  land  discovered  the 
fact,  and  nine  days  from  such  discovery  he 
filed  his  bill  for  an  injunction.  Upon  the 
affidavits  on  the  part  of  the  company,  that 
the  sur\'eying  and  setting  out  of  the  line  of 
railway  was  completed  on  the  day  the  trig 
line  was  made,  and  that  they  had  no  occa- 
sion to  enter,  and  did  not  intend  again  to 
enter  upon  the  land  until  they  had  taken 
the  legal  steps  for  permanently  using  it, 
the  Court  refused  the  injunction,  but  re- 
served the  costs.  Fooks  v.  Wilts^  Somerset^ 
and  Weymouth  Railway  Company^      v.  199 

Id.,  s.  85. 

The  proceedings  under  the  85th  section 
of  the  Lands  Clauses  Consolidation  Act  are 
not  necessarily  invalid  because  the  award 
was  si^ed  on  a  day  subsequent  to  the  day 
on  which  the  money  was  paid  into  Court, 
and  the  bond  given.    S.  C,  TiL  256 

8  &  9  VICT.  c.  20  {RaUways  Clauses  Con- 
solidation Act), 
Whether  the  92nd  section  of  the  Rail- 
ways Clauses  Consolidation  Act  does  or 
does  not  convert  railways  into  public  high- 
ways ;  and  whether  that  section  be  or  be 
not  controlled  by  the  87th  section  of  the 
same  Act,  giving  powers  to  companies  to 
enter  into  agreements  as  to  passing  oyer 
or  along  each  other's  lines ;  yet,  when  an 
agreement  as  to  the  terms  of  passing  over 
or  along  each  other's  lines  has  been  entered 
into  between  railway  companies,  their 
rights  in  respect  of  such  passing  depend 
upon  the  terms  of  the  agreement,  and  are 
no  longer  governed  by  the  provisions  of 
the  Railways  Clauses  Consolidation  Act. 
The  Great  Northern  Railway  Co,  v.  The 
Eastern  Counties  Railway  Co.,  ix.  S06 

Id.,  ss.  S,  87,  92,  115— iS^  Railway 

COMFAKT. 

Id.,  8.  6. 

In  the  case  of  damage  to  a  party  whose 
lands  are  not  entered  upon,  but  are  injuri- 
ously affected  by  the  exercise  of  the  powers 
of  a  railway  company  upon  their  own  lands, 
or  upon  the  lands  of  another  party,  and  for 
which  damage  compensation  is  required  to 
be  made  by  s.  6  of  the  Railways  Clauses 
Consolidation  Act  (8&  9yict.  c.  20),  it  is  not 
unlawful  for  the  company  to  execute  the 
works  which  occasion  the  damage,  before 
the  amount  of  compensation  for  tb^  same 
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is  ascertained,  paid,  or  deposited.  Hutton 
V.  The  London  and  South-  Western  Railway 
Company^  vii.  259 

8  &  9  VICT.  c.  106,  8.  2— 5€<j  Jurisdic- 
tion. 

9  &  10  VICT.  c.  73,  8.  n—See  Tithe. 

The  words  *'  every  instrument"  in  sect. 
19  of  the  Tithe  Commutation  Amendment 
Act,  9  &  10  Vict.  c.  73,  cannot  be  read  as 
"every  such  instrument."  Walker  v.  Bent- 
ley,  ix,  633 

10  &  11  VICT.  c.  de-See  Trustee  and 

Cestui  que  Trust. 

A  trustee  paying  into  Court  a  sum  of 
money  under  the  Trustee  Relief  Act,  (10 
&  11  Vict.  c.  96),  although  such  sum  may 
be  less  than  the  amount  of  the  trust  fund 
in  his  hands,  is  discharged  as  to  the  money 
so  paid  in ;  and  after  such  payment  the 
parties  beneficially  interested  can  proceed 
only  under  the  Act  to  recover  the  money 
so  pud  in;  and  the  ordinary  jurisdiction 
of  tne  Court,  as  against  the  trustee,  is  con- 
fined to  the  balance  which  may  remain  due 
from  the  trustee  in  respect  of  the  trust  fund 
alter  such  payment.  Goodev.  West,  ix.  378 

11  &  12  VICT.  c.  46—566  Joint  Stock 

Company. 

1.  The  official  manager,  prosecuting, 
under  the  53rd  section  of  the  11  &  12  Vict. 
c.  45,  a  suit   previously  commenced,  can 

.  have  no  better  right  than  the  original 
plaintiff  had,  but  must  adopt  the  suit  with 
all  its  imperfections  and  mfirmities,  and 
can  only  make  such  amendment  in  it  as  the 
state  of  the  cause  would  have  allowed  the 
original  plaintiff  to  make.  Official  Manager 
of  die  Grand  Trunk  5*c.,  Railway  Company 
V.  Brodie,  ix.  823 

2.  Whether  a  suit  can,  under  the  Wind- 
ing-UD  Act  11  &  12  Vict.  c.  46,  s.  53,  be 
brougnt  on  behalf  of  all  the  shareholders 
except  the  defendants,  or  otherwise  than 
on  behalf  of  the  entire    Company — quosre, 

lb, 

12  &  13  VICT,  c.  106,  s.  130  (Bankrupt 
Law  Consolidation  Act) — See  Trustee 
AND  Cestui  que  Trust. 

13  &  14  VICT.  c.  35,  8.  14. 

Questions  on  which  it  is  proper  for  the 
Court  of  Chancery  to  send  cases  for  the 
opinion  of  Courts  of  common  law,  or  to 
seek  the  assivstancc  of  the  judges  of  such 
Courts,  under  the  statutes  13  &  14  Vict.  c. 
35,  8.  14 ;  and  14  &  15  Vict.  c.  83,  s.  8,  or 
otherwise.  FdUcner  v.  Grace,  ix.  280 
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Id.,  8.  28 

Affidavits  admitted  at  the  hearing,  under 
the  Stat.  13  &  14  Vict.  c.  35,  s.  28,  as  evi- 
dence that  no  appointmen^t  of  trust  funds 
had  been  made  by  deceased  persons,  in 
support  of  a  suit  by  a  party  claiming  in  de- 
fault of  appointment.     Devey  v.  Thornton, 

ix.  233 

13  &  14  VICT.  c.  60  (Trustee  Act,  1850). 

Two  partners  in  a  brewery,  part  of  the 
property  of  which  consisted  of  freehold  es- 
tates, covenanted  that  the  survivor  should 
have  the  option  of  purchasing  the  share  of 
the  deceased  partner  in  the  property  of  the 
partnership,  at  a  valuation ;  and  the  sur- 
vivor accordingly  exercised  such  option, 
and  paid  to  the  executors  of  the  deceased 
partner  the  amount  at  which  his  share  was 
valued.  The  share  of  the  deceased  part- 
ner and  his  legal  estate  in  part  of  the  free- 
hold and  copynold  estates  of  the  partner- 
ship descended  or  became  vested  in  his  in- 
fant heir ;  but  the  Court  refused,  upon  pe- 
tition or  motion  under  the  Trustee  Act, 
1850,  without  suit,  to  declare  the  infant 
heir  a  trustee  for  the  surviving  partner. 
In  re  William  Henry  Burt,  an  In/ant,  and 
of  the  Trustee  Act,  1850.  ix.  280 

13  &  14  VICT.  0.  83,  8.  60  (Trustee  Act, 

1850). 

On  the  petition  of  the  executors  of  a 
mortgagee  in  fee,  who  had  not  been  in 
possession    or    receipt  of  the  rents  and 

Erofits  of  the  mortgaged  premises,  who 
ad  died  intestate  as  to  the  leg^  estate, 
and  whose  heir  could  not  be  round,  the 
Court,  under  the  Trustee  Act,  1850, — ^the 
mortgage  debt  remaining  unpaid, — made 
an  order  vesting  the  mortgage  estate  in 
such  executors,  subject  to  the  equity  of 
redemption.  In  the  matter  of  Boden^s 
Estate,  and  of  the  Trustee  Act,  1850,    ix.  820 

14  &  15  VICT.  c.  83,  8.  S—See  supra,  18 
&  14  Vict.  c.  35,  8. 14. 

14  &  16  YICT.  o.  9^— 5ee  Appendix, 

vol.  ix.,  p.  Ixx — Evidence. 

Id.  s.  14— iSee  Appendix,  vol.  x,  p.  xix — 
Evidence. 

15  &  16  VICT.  c.  Se—See  Appendix,  vol. 

X,  pp.  xii,  xiii,  xiv,  xx,  Ixxii. 

STAY  OP  EXECUTION. 

Whether  the  execution  of  a  decree  for 
payment  of  a  legacy  to  a  party  who  is  re- 
siding in  a  foreign  country  will  be  stayed 
pending  an  appeal  against  the  decree,  or 
whether  security  will  be  required  from 


STAY  OF  EXECUTION. 

such  party  before  payment  pending   an 
appeal — qwere,    Suisse  v.  Lowther^    ii.  438 


STAY  OF  PROCEEDINGS. 

See  Costs  —  Joint- Stock  Company  — 

Pleading. 

1.  After  dismissal  of  a  bill  for  a  legacy, 
against  executors  who  were  also  residuary 
legatees,  the  plaintiff  applied  to  stay  the 
transfer  out  of  Court,  pending  an  appeal 
from  the  decree,  of  a  sum  of  stodc  which 
stood  to  the  credit  of  the  cause ;  and  the 
Court  ordered,  that,  on  the  plaintiff  under- 
thing  to  submit  to  any  order  the  Court  might 
thereafter  make  for  payment  of  interest  or 
costs,  the  transfer  of  the  fund  should  be 
stayed,  with  liberty  to  the  defendants  to 
appl^  for  such  transfer,  upon  security  to 
be  given  by  them.  Gloucester  (Mayor  ^., 
V.  Wood,  iii.  150 

2.  In  such  a  case  the  question  must  be 
considered  as  if  the  appeal  were  by  the 
residuary  legatees  for  payment  of  the 
residue,  notwithstanding  an  appeal  from 
the  decree  by  the  particular  legatee.      lb. 

8.  It  is  in  the  cQscretionof  3ie  judge  to 
stay  the  execution  of  a  decree,  although  a 
case  of  irreparable  mischief  may  not  be 
shown  to  be  a  necessary  consequence  of 
such  execution.  Jb, 

4.  Consideration  of  the  difference  in  the 
effect  of  a  decree  dismissing  a  bill,  as 
deciding  that  the  position  of  the  parties  at 
the  institution  or  the  suit  ought  not  to  be 
altered,  and  a  decree  directing  an  act  to  be 
done  which  would  vary  that  position.    lb. 

5.  Pending  an  appeal  by  the  defendant 
from  an  order  overruling  a  plea  to  disco- 
very, a  motion  to  stay  the  proceedings  for 
compelling  the  defendant  to  put  in  his  an- 
swer was  refused,  on  the  ground,  that  the 
Court  saw  no  doubt  as  to  the  question 
which  was  the  subject  of  appefd,  and  that 
no.  iiyury  would  result  to  the  defendant 
from  giving  the  discovery.  Drake  v. 
^ake,  iii.  528 

6.  Motion  for  the  stay  of  the  taxation  of 
costs  under  a  decree,  pending  an  appeal 
from  the  decree,  refused,  with  costs. 
Pinkett  v.  Wright,  iv.  160 

7.  Motion  by  the  plaintiffs  in  the  cause 
to  suspend  the  heanng,  on  the  equity  re- 
served and  the  matter  of  costs,  pending  an 
apneal  to  the  House  of  Lords  from  an 
order  of  this  Court  refusing  a  motionfor  a 
new  trial  of  the  issue  devisavit  vel  non, 
reftised.    McGregor  v.  Tophaw,       iv.  162 
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STEWARD. 
See  Copyhold. 


SUBSTITUTED  SERVICE. 

STOCK. 

See  Bank  of  England — Mortgage— 
Statutes,  Construction  of,  1  ^  2 
Vict.  c.  110,  ss.  14,  15 — ^Trustee  and 
Cestui  que  Trust. 

STONE. 
See  Copyhold. 


STOP  ORDER. 
See  Mortgagor  and  Mortgagee. 

SUBMISSION  TO  ARBITRATION. 
See  Award. 

SUBPCENA. 

See  Appearance — JuRisDicanoN— 
Parties— Service. 

SUBPCENA  DUCES  TECUM. 
See  Evidencb— Witness. 

SUBPOENA  TO  HEAR  JUDGMENT. 
See  Bankrupt. 
Cause  adjourned  to  enahle  the  plaintiff 
to  serve  the  subpoena  to  hear  judgment, 
where  he  had  omitted  to  take  out  the  sub- 
poena at  the  time  of  setting  down  the  cause. 
Harvey  v.  ToweU,  iv.  166 

SUBPOENA  TO  REJOIN. 
See  Dismissal  of  Bill. 

SUBSEQUENT  CIRCUMSTANCES. 
See  Pleading. 

SUBSTITUTED  HEIRS  OF  ENTAIL 
See  Parties. 

SUBSTITUTED  LEGATEE. 
See  Survivorship. 

SUBSTITUTED  SERVICE. 
See  Service — ^Traversing  Note. 
1.  In  1834,  S.  employed  B.  as  his  agent 
and  solicitor  in  the  matter  in  question,  and 
B.,  in  that  capacity,  corresponded  with  W. 
thereon.  In  1843,  S.,  who  then  resided 
abroad,  being  informed  that  the  represen- 
tative of  W.  was  about  to  file  a  bill  against 
him  on  the  same  matter,  directed  that  he 


SUBSTITUTED  SERVICE. 
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should  be  referred  to  B.,  in  whose  hands 
the  matter  had  been.  B.  stated  that  he 
had  no  authority  to  appear  for  S.,  and  was 
not  professionally  concerned  for  him : — 
Held^  that  service  on  B.,  of  the  subpoena  to 
appear  and  answer  the  bill,  coula  not  be 
substituted  for  service  on  S.  Webb  v. 
Salmon^  iii.  251 

2.  In  a  suit  by  a  shareholder  in  a  bank- 
ing company,  to  restrain  proceedings  on 
and  set  aside  a  judgment  against  the  pub- 
lic officer  of  the  bank,  the  Court  allowed 
substituted  service  of  the  subpoena  upon 
the  attorn^  at  law  in  the  judgment,  where 
the  plaintin  at  law  was  out  of  the  iurisdic- 
tion,  although  he  had  not  caused  a  scire 
facias  on  the  judgment  to  be  issued  against 
the  plaintiff  in  equity.     Woodall  v.  miUcer, 

lii.  339 

3.  On  a  bill  to  enforce  the  performance 
of  trusts  for  the  sale  of  estates,  part  of 
which  had  been  sold,  against  the  trustees 
who  could  not  be  found,  substituted  ser- 
vice was  ordered  on  the  defendant's  soli- 
citor, who  had  acted  on  his  behalf  in  the 
business  of  the  preparation  of  the  trust 
deed,  and  of  all  tne  sales  which  had  tiJcen 
place  under  it.    Hornby  v.  Holmes^  iv.  306 

4.  Service  of  the  subpoena  to  appear  and 
answer  a  bill  of  revivor  and  supplement, 
upon  defendants  residing  out  of  tne  juris- 
diction (in  Italy),  ordered  to  be  substituted 
by  service  upon  the  solicitors  appearinjg 
and  acting  for  such  defendants  in  tne  origi- 
nal suit.    Hart  v.  Tulk,  vi.  618 

SUBSTITUTION. 
See  CoKSTBUcnoN — ^Legacy— -Partver- 
6HIP— Remotensss. 
Bequest  of  an  annuity  of  £800  to  the 
testator's  wife,  followed  by  a  bequest 
(among  others)  of  an  annuity  of  £200  to 
^e  testator's  daughter,  and  a  subsequent 
direction,  in  the  same  instrument,  that,  at 
the  death  of  the  testator's  wife,  the 
daughter  was  to  have  £400  a  year  : — Held^ 
that  the  annuity  of  £400  given  to  the 
daughter  was  in  substitution  for,  and  not 
in  addition  to,  the  prior  annuity  of  £200 
given  to  the  same  legatee.  Yochney  v. 
Haruard^  iii.  620 

SUBSTITUTIONAL  GIFT. 
Set  Legacy. 

SUBSTITUTIONAL  LEGACIES. 
See  Legacy. 

SUCCESSIVE  INTERESTS. 
See  Fines  on  Renewal. 


SUNDAY. 

In  the  number  of  days  for  notice  of  the 
time  and  place  of  examining  a  witness,  an 
intermediate  Sunday  is  to  be  reckoned. 
M^'Intosh  V.  Great  Western  Bailway  Com- 
pany, i.  328 

SUPPLEMENTAL  BILL. 

See  Account  —  Bankrupt  —  Parties  — 
Solicitor — Substituted  Service. 

1.  The  defendants  to  an  original  bill 
held  to  be  necessary  parties  to  a  supple- 
mental bill  against  a  new  defendant,  where 
the  interests  of  such  original  defendants  as 
well  as  those  of  the  new  defendant  required 
that  the  new  defendant  should  be  a  party 
to  the  suit.  Jones  v.  HoweUs,  Jones  v. 
Qodsall,  ii.  342 

2.  Bill,  by  one  of  two  next  of  kin,  to  re- 
cover from  the  executors  of  a  testator  funds 
as  to  which  it  was  all^;ed  that  he  died  in- 
testate, and  which,  in  that  case,  they  had 
erroneously  applied.  The  defendants,  by 
their  answer,  said,  that  there  was  another 
person,  a  next  of  kin.  After  the  cause  was 
at  issue,  the  plaintiff  filed  a  supplemental 
bill  against  tne  other  next  of  km  alone : — 
Held,  that  the  defendants,  the  executors, 
ought  to  have  an  opportunity  of  stating 
upon  the  pleadings  any  case  they  might 
have  as  against  the  other  next  of  kin,  and 
that  therefore  the  executors  ought  to  be 
parties  to  the  supplemental  bill.  lb. 

3.  On  a  supplemental  bill,  relief  may  be 
given  of  a  nature  different  from  that  wnich 
was  prayed  by  the  original  bill,  where  it 
proceeds  upon  circumstances  arising  out  of 
subsequent  dealings  with  the  subject-mat- 
ter of  the  original  suit.    Mcdcohn  v.  Scott, 

iiL  39 

4.  In  a  suit  by  the  heir  of  the  mort- 
gagor, against  afferent  classes  of  mort- 
gagees and  incumbrancers  on  the  estate, 
some  of  whom  were  in  possession,  a  decree 
for  redemption  was  made,  under  which 
certain  of  the  defendants  were  declared  en- 
titled to  a  lien  on  the  estate,  and  the  ac- 
counts were  directed  to  be  taken;  and, 
upon  the  plaintiff  paying  to  the  defendants 
the  incumbrancers  what  should  be  found 
due  to  them  respectively,  within  the  time 
thereby  limited,  they  were  ordered  to  con- 
vey the  estates  to  the  plaintiff;  but,  in 
default  of  the  plaintiff  making  such  pay- 
ment, his  bill  was  ordered  to  be  dismissed 
with  costs.  In  a  supplemental  8uit,broi:^ht 
by  some  of  the  defendants  to  the  original 
suit  against  the  plaintiff  and  the  other  de- 
fendants, a  decree  for  carrying  on  the  ac- 
counts was  msA&i—Held,  that  the  plaintifis 
in  the  supplemental  suit,  who  were  incum- 
brancers subsequent  to  other  defendants, 
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were  not  entitled  under  the  decree  to  ex- 
hibit interrogatories  for  the  examination  of 
their  co-defendants  in  the  original  suit  (the 
prior  incumbrancers,  who  were  mortgagees 
m  possession),  as  to  their  receipts  in  respect 
of  the  mortgaged  premises — such  examina- 
tion not  bemg  necessary  for  the  purposes 
of  the  suit.  Cottingham  v.  Shrewsbury 
(Earl),  iii.  627 

5.  A  supplemental  suit  grafts  into  the 
original  suit  the  new  parties  brought 
betore  the  Court  by  the  supplemental  suit, 
and  enables  the  Court  to  deal  with  the 
parties  to  both  records,  as  if  they  were  all 
parties  to  the  same  record.  JVUkinMon  v. 
Fowkea^  ix.  193 

6.  A  defendant  to  an  original  suit  is  not 
to  be  made  a  party  to  a  supplemental  suit, 
on  the  mere  ground  of  a  nght  to  question 
the  representative  character  of  a  defendant 
to  the  supplemental  suit;  for  his  title  to 
sustain  that  character  cannot  be  tried  in 
this  Court.  lb. 

7.  The  original  defendants  are  necessary 
parties  to  a  supplemental  bill,  where  the 
supplemental  smt  is  occasioned  by  an  alter- 
ation after  the  original  bill  is  filed,  affecting 
the  rights  and  interests  of  the  original  de- 
fendants as  represented  on  the  record ;  but 
they  are  not  necessary  parties  to  a  supple- 
mental bill,  where  there  may  be  a  decree 
upon  the  supplemental  matter  against  the 
new  defendants,  unless  the  decree  will 
affect  the  interests  of  the  origuial  defend- 
ants ;  nor  are  they  necessary  parties,  where 
the  supplemental  bill  is  brought  merely  to 
introduce  formal  parties.  lb. 

SUPPLEIVIENTAL  BILL  IN  THE 
NATURE  OF  A  BILL  OF  RE- 
VIEW. 

See  Plbadinq. 

SUPPLEMENTAL  STATEMENT. 
See  Afpenbix,  vol.  ix,  p.  xci. 

SUPPLYING   DEFECTIVE   EXE- 
CUTION OF  POW^R. 

See  Charity. 

SUPPLYING  EXECUTION  OF 
POWER. 

See  Equitable  Jurisdiction. 

SUPPRESSION  OF  DEPOSITIONS. 

See  Evidence. 
1.  Commissioners  for  the  examination  of 
witnesses,   employed,   as  their   ingrossing 
clerk,  on  the  execution  of  the  commission, 
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one  whO)  little  more  than  three  months  pre- 
viously, had  been  a  clerk  to  the  solicitor  of 
the  j^laintiff  in  the  cause : — Held^  that  such 
previous  employment  was  no  disqualification 
for  the  office  oi  ingrossing  clerk ;  and  such 
appointment  was  no  ground  for  suppressing 
the  depositions.  Wtxxi  v.  Freeman,  iv.  552 
2.  The  Court  refused  to  suppress  deposi- 
tions on  a  ground  of  objection  to  which  the 
attention  of  the  commissioners  had  not  been 
called,  where  a  different  objection  had  been 
made  before  them,  and  had  been  properly 
overruled.  iS. 

SURETY. 
See  Principai.  and  Surety. 


SURGEON  AND  PATIENT. 
See  Faith  and  Confidence. 

SURPRISE. 
See  Outstanding  Term. 

SURVEYING  AND  SETTING  OUT  A 
RAILWAY  LINE. 

See  Statutes,  Construction  of,    8  &  9 
Vict  c.  18. 

SURVIVING    BROTHERS    AND 
SISTERS. 

See  Wux. 

SURVIVOR. 
See  Construction — Leoact — Will. 

SURVIVORSHIP. 

See  Construction — Joint  Tenancy. 

Devise  and  bequest  of  real  and  personal 
estate  to  trustees,  upon  trust  (subject  to 
certain  legacies  and  annuities)  for  A.  for 
life,  and,  after  his  decease,  upon  trust  to 
convey,  assure,  and  pay  the  whole  of  the 
said  real  and  personal  estate  to  and  amongst 
the  children  of  A.,  and  the  issue  of  any 
such  children.  But,  in  case  A.  should  die 
without  issue,  then  to  pay  and  distribute 
the  same  equally  amongst  all  and  every 
the  children  of  B.  and  C,  and  the  sur- 
vivors of  them ;  but,  in  case  any  of  such 
children  should  be  then  dead,  leaving  issue 
of  his,  her,  or  their  body  or  bodies  lawfully 
begotten,  then  such  issue  to  have  as  well 
such  original  share  or  shares  as  the  father 
or  mother  of  such  issue  so  dying  would 
have  been  entitled  to  if  then  living,  as  also 
such  other  share  or  shares  thereof  as  the 
father  or  mother  of  such  issue  so  dying  might 
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have  been  entitled  to  by  sunrivorsbip  or 
otherwise.  A.  survived  the  testator,  and 
died  without  issue : — Heldy  that  the  period 
of  the  survivorship  of  the  children  of  B. 
and  C.  is  not  to  be  referred  to  the  time  of 
the  death  of  the  testator,  but  to  that  of 
the  death  of  A.  being  the  period  of  distri- 
bution ;  and  that  the  children  of  B.  and 
C.  living  at  the  date  of  the  will,  and  those 
bom  after  that  date  and  before  the  death 
of  A.,  were  entitled  to  the  real  and  per- 
sonal estate,  with  survivorship  between 
them  in  case  of  the  death  of  any  of  such 
children  without  issue  before  the  death  of 
A., — the  children  of  such  of  the  said  chil- 
dren as  died  before  A.,  leaving  issue,  being 
substituted  for  the  original  l^atees. 
Buckle  V.  Fawcett^  iv.  536 

TAKmG  BILL  OFF  THE  FILE. 
See  Demubbek — ^Plaintiff — ^Pleading. 
Bill  taken  off  the  file  by  consent.     Wal- 
tan  V.  Broadbent^  iii.  334 

TAKING  PLEADINGS  OFF  FILE. 

The  answer  of  a  defendant  not  answering 
any  interrogatories  of  the  bill,  and  whicn 
was  put  in  afler  the  time  for  answering  had 
expired  and  an  order  for  further  time  had 
been  obtained,  ordered  to  be  taken  off  the 
file.    Lynch  v.  Lecesne,  i.  626 

TASTE  OR  ORNAMENT. 
See  Trust. 

TAXATION. 
See  ApFBin>ix,   vol.  x,  p.  Ixxv — Costs — 

MOBTOAGOB     AND    MoBTGAGSB — SoJLI- 

ciTOB  ANT)  Client. 

1.  In  a  suit  against  a  solicitor  for  an  ac- 
count, in  taking  of  which  the  bills  of  costs 
are  taxed,  and  reduced  more  than  one-sixth 
in  amount,  the  Court  has  jurisdiction  to 
give  or  withhold  the  costs  of  taxation,  ac- 
cording to  the  circumstances  and  justice  of 
the  case.    Barton  v.  Jh/ne^  i.  493 

2.  The  survivors  of  several  defendants, 
against  whom  a  bill  has  been  dismissed 
with  costs,  to  be  taxed,  and  paid  by  the 
plaintiff,  are  entitled  to  proceed  with  the 
taxation  of  their  costs,  notwithstanding 
the  death  of  one  of  such  defendants,  with- 
out a  revivor  of  the  suit,  and  although  the 
surviving  defendants  and  the  deceased,  in 
his  lifetime,  had  carried  in  a  joint  bill  of 
costs    for    taxation.      Hunter    v.    Daniel, 

vii.  281 

TENANCY  IN  COMMON. 
See  Ct  Pees — Joint  Tenancy. 
Beque<«t  of  residuary  estate  to  accumu-  | 
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late  for  ten  years,  and  then  to  be  distributed 
in  seven  equal  shares  unto  seven  persons 
named  in  the  will,  and  appointment  of  the 
same  seven  persons  residuary  legatees, 
creates  a  tenancy  in  common;  and  the 
share  of  one  dying  in  the  testator's  lifetime 
belongs  to  the  next  of  kin  of  the  testator, 
Norman  v.  Frazer,  iii.  84 

TENANT. 
See  CopTHOLD. 

TENANT  BY  THE  CURTESY. 

1.  Although  the  right  of  the  husband, 
as  tenant  by  the  curtesy  of  an  equitable 
estate  of  the  wife,  may  perhaps  be  excluded 
by  a  possession  of  the  estate  strictly  ad- 
verse to  the  husband  and  wife,  and  to  all 
other  parties  interested  under  the  settle- 
ment aurins  the  whole  period  of  cover- 
ture; yet  the  possession  of  the  estate  in 
conformity  with  the  equitable  interests  of 
the  cestui  que  trust,  for  however  short  a 
time  during  the  coverture,  and  after  the 
interest  of  the  wife  has  become  vested  in 
possession,  will  support  the  title  of  the 
husband  as  tenant  by  the  curtesy.  Parker 
V.  Carter,  iv.  400 

2.  The  possession  of  the  cestui  que  trust, 
under  the  trusts  of  a  settlement,  is  the  pos- 
session of  the  trustee,  and  gives  the  trustee 
a  seisin  of  the  estate,  whicn  is  not  inter- 
rupted by  the  death  of  the  cestui  qui  trust, 
but  immediately  enures  for  the  benefit  of 
the  person  next  entitled  to  the  equitable 
interest;  and,  notwithstanding  the  adverse 
possession  of  another  party  soon  afterwards 
commenced,  the  Court  cannot  presume  such 
adverse  possession  to  have  commenced  so 
instantaneously  on  the  death  of  the  first 
cestui  one  trust,  as  wholl^r  to  exclude  the 
equitable  seisin  of  the  parties  next  entitled 
to  the  beneficial  interest.  lb. 

3.  To  a  bill,  by  the  heir-at-law  of  a 
married  woman,  to  recover  lands  to  which 
she  was  equitably  entitled  in  fee,  the  hus- 
band, who  is  surviving  and  would  have 
been  tenant  by  the  curtesy  if  the  wife  had 
been  seised  of  the  estate,  is  a  necessary 
party,  although  the  wife  was  never  in  ac- 
tual possession.     S.  C,  iv.  405 

4.  If  the  coverture  begins  after  an  ad- 
verse possession  has  commenced,  and  ter- 
minates during  the  continuance  of  such 
adverse  porscssion,  or,  if  both  the  trustee 
and  cestui  que  trust  are  disseised  before  the 
equitable  estate  of  the  wife  begins,  by  a 
party  claiming  by  a  title  paramount  to  the 
trust,  who  retains  possession  until  after  the 
death  of  the  wife,  the  husband  would  not 
acquire  any  title  as  tenant  by  the  curtesv. 
S.  C,  iv.  416 

B  b2 


See  Equitable  Mortgage. 

TENANT  FOR  LIFE. 

See  Administbatiok —  Appobtionment — 
Ct  Pees. 

1 .  The  testator  directed  his  real  and  per- 
sonal estate  to  be  converted,  got  in,  and 
invested  in  government  or  real  securities, 
and  the  interest,  dividends,  and  annual 
produce  to  be  paid  to  his  wife  for  her  life. 
The  greater  part  of  the  testator's  property 
at  his  death  consisted  of  capital  in  a  part- 
nership business  abroad,  to  be  withdrawn, 
by  instalments,  in  the  course  of  three  or 
five  years,  at  the  discretion  of  his  executors, 
and  bearing  interest  at  five  per  cent,  in  the 
meantime. 

Held^  that  the  tenant  for  life  would  be 
entitled  to  the  income  actually  produced 
by  such  of  the  property  of  the  testator  as 
was  invested  according  to  his  will,  from 
the  time  of  such  investment ;  but  that  she 
was  not  entitled  during  the  first  year  after 
the  testator's  death  to  a  larger  income,  in 
respect  of  such  part  of  the  testator's  pro- 
perty as  was  not  so  invested,  than  the  pro- 
perty would  have  produced,  if  invested  ac- 
cording to  the  will.  -  Taylor  v.  Clark^  i.  161 

2.  Form  of  the  reference  to  inauire  whe- 
ther it  is  proper  to  cut  timber,  during  the 
continuance  of  the  estate  of  a  tenant  for 
life  of  the  lands  impeachable  of  waste. 
ToUemache  v.  ToUemache^  i.  456 

3.  A  tenant  for  life  cannot  lay  out 
monies  in  building  or  improvements  on  the 
estate,  and  charge  them  on  the  inherit- 
ance; and,  therefore,  the  Court  will  not 
direct  an  inquiry  what  sums  were  expended 
by  the  tenant  for  life  in  substantial  im- 
provements beneficial  to  the  inheritance. 
Caldecott  v.  Brottm,  ii.  144 

4.  Charges  paid  off  by  the  tenant  for 
life  primft  facie  kept  alive  and  not  merged 
in  the  inheritance.     Faulkner  v.   Daniel, 

iii.  217 

TENANT  FOR  LIFE  AND 
REMAINDERMAN 

See  Conversion — Costs — ^Devise — 

Fines  on  Renewait^-Lunacy. 
1.  Devise  and  bequest  of  residuary  real 
and  personal  estate  to  trustees,  upon  trust, 
with  all  convenient  speed  to  sell  the  real 
estate  and  such  part  of  the  personal  estate 
as  was  in  its  nature  saleable,  but  the  mode 
and  time  of  sale  and  of  settling  and  adjust- 
ing accounts,  and  of  requiring  payment  of 
what  should  be  due  to  the  testator,  to  be 
left  entirely  to  the  discretion  of  the  trus- 
tees ;  and  until  such  sale  and  the  final  ad- 
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jusimeni  oi  nis  oo-pannerBoip  aocuuDw, 
the  rents  and  income  of  the  real  and  per- 
sonal estate  remaining  unsold,  and  the  in- 
terest on  any  debt  or  debts  owing  to  the 
testator,  to  be  paid  to  the  same  persons  and 
in  the  manner  directed  with  respect  to  the 
income  of  the  estate  when  invested.  The 
testator  gave  the  produce  of  his  real  and 
personal  estate  to  his  two  daughters  for 
their  lives,  with  remainder  over;  and  he 
recommended  each  of  his  two  daughters  to 
pay  251.  a  year  out  of  her  moiety  of  the  in- 
come of  his  estate  for  the  education  and 
maintenance  of  his  nephew,  until  the  ne- 
phew attained  twenty-one  years— iTeW, 
that  (there  being  no  improper  delay  in  the 
conversion  of  the  estate)  the  daughters  of 
the  testator,  as  tenants  for  life,  were  en- 
titled to  the  income  actually  produced  by 
the  residuary  estate  during  the  interval 
before  the  sale  or  realisation  of  the  whole 
of  such  estate,  and  the  investment  thereof 
according  to  the  directions  in  the  will ;  but 
that  they  were  not  entitled,  during  that  in- 
terval, to  any  interest  upon  such  parts  of 
the  residuary  property,  or  on  the  value  of 
such  parts  thereof  as  were  unproductive. 
Mackie  v.  Mackie^  v.  70 

2.  That  the  two  sums  of  251.  were  only 
to  be  allowed  by  the  daughters  to  the 
nephew  yearly  out  of  their  mcome  during 
their  lives,  and  that  such  sums  did  not 
constitute  a  charge  upon  the  life  interests 
of  the  daughters  for  the  whole  period  of 
the  minority  of  the  nephew.  ^• 

3.  Where  a  term  of  ;^ears  is  beoueathed 
to  a  legatee  for  life,  with  remainder  over, 
and  the  legatee  for  life,  having  joined  with 
the  executors  in  selling  and  assigning  the 
term  to  a  purchaser  for  a  sum  of  stock,  sur- 
vives the  duration  of  the  term,  the  legatee 
for  life,  and  not  the  legatee  in  remainder, 
is  entitled  to  the  stock,  although  the  latter 
was  not  a  party  to  the  sale.  PhUUitM  v. 
Safjent,  ^-  ^ 

4.  Qu(Bre,  if  the  legatee  in  reuiainder 
(not  being  a  party  to  the  conversion)  sues 
for  a  portion  of  the  purchase-money  in 
the  lifetime  of  the  tenant  for  life,  whether 
the  Court  will  do  more  than  secure  the 
fund,  or  whether  it  will  apportion  the  fund 
according  to  the  value  of  the  respective 
interests.  P' 

5.  Limitation  of  estates  to  successive 
tenants  for  life,  with  remainders  in  tail, 
subject  to  a  terra  vested  in  trustees,  the 
trusts  of  which  were,  in  the  first  place,  by 
cutting  and  selling  timber  of  full  growth, 
or  by  demising,  mortgaging,  or  selling  the 
estate  (except  the  mansion-house)  for  all 
or  any  part  of  the  term,  or  by  all  or 
any  of  the  said  ways,  or  any  other  reason- 
able ways,  to  raise  £30,000,  and  pay  the 
same  to  the  parties  therein  mentions  ^- 
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HelcL,  that,  as  between  the  tenants  for  life 
not  impeachable  for  waste  and  the  remain- 
derman, the  corpus  of  the  estate  must  bear 
the  charge;  and  that  the  interest  of  the 
charge  must  be  paid  by  the  tenant  for  life 
in  possession,  who,  in  the  meantime,  was 
entitled,  as  part  of  the  profits  of  the  estate, 
to  the  timber,  which,  as  such  tenant  for 
life,  he  had  a  right  to  cut.  Marker  v. 
Keketoich,  viii.  291 

6.  The  trustees  of  the  term  in  such  a 
case  have  not  an  unlimited  discretion  to 
raise  the  charge  in  such  a  manner  as  they 
may  think ;  and  it  does  not  follow,  that, 
because  their  discretion  in  the  mode  of 
raising  the  charge  has  been  honestly  exer- 
cised, the  charge  will  be  left  to  be  finally 
borne  by  those  parties  upon  whom  their 
act  miffht  chance  to  throw  it.  lb. 

7.  To  a  bill  by  one  of  the  successive 
tenants  for  life  under  the  limitation,  against 
the  trustees  of  the  term  and  the  tenant  for 
life  in  possession,  to  restrain  the  trustees 
irom  raising  the  £30,000  by  sale  or  mort- 
gage of  the  estate,  until  the  timber  of  full 
^owth  (of  which  it  was  alleged  that  a 
larse  quantity  was  standing  on  the  estate) 
had  been  cut  and  appli^  towards  that 
purpose,  demurrers  were  allowed.  lb. 

8.  Estates  were  settled  to  the  use  of 
trustees  upon  such  trusts  as  A.  and  B. 
should  jointhr  appoint,  and,  subject  thereto, 
to  the  use  of  A.  for  life,  with  remainder  to 
B.  for  life,  remainder  to  the  first  and  other 
sons  of  B.  in  tail,  with  a  power  in  the 
trustees,  with  the  consent  of  A.  or  the  first 
person  entitled  to  an  estate  of  freehold  in 
the  premises,  to  asree  with  any  Railway 
&c.  Company  for  the  purchase-mone^  and 
compensation  in  respect  of  any  portion  of 
the  estate,  and  that  tneir  receipt  should  be 
a  sufficient  discharge ;  and  to  receive  the 
monies  to  the  same  uses  as  the  settled 
estates.  A  Railway  Company  gave  notice 
of  taking  a  portion  of  the  lands  under 
their  powers,  and  a  negotiation  took  place 
as  to  the  price :  the  company,  requiring 
immediate  possession,  deposited  £8,000  in 
a  bank  as  security  for  and  until  payment 
of  the  sum  which  should  be  awarcfed  or 
agreed  upon.  The  company  subsequently 
gave  a  further  notice  to  take  another  por- 
tion of  the  same  estates ;  and  a  sum  of 
money  was  paid  by  the  company  to  A.  and 
B.  upon  their  joint  receipt,  m  which  it  was 
expressed  to  be  paid  on  account  of  the 
compensation  money  to  be  ultimately  fixed, 
and  to  be  paid  by  the  company  in  respect 
of  the  said  estates.  Before  the  amount  of 
the  price  and  compensation  was  fixed,  A. 
died.  On  a  bill  by  B.  as  executor  of  A. 
against  the  trustees  and  the  company,  to 
enforce  the  sale  as  upon  a  binding  contract, 
and  obtain  payment  of  the  purchase-money 
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(B.  waiving  any  claim  thereto  in  his  own 
right),  the  Court  held  that  there  was  no 
contract  for  the  sale  of  the  lands  to  the 
company,  binding  by  its  own  force  on  the 
donee  of  the  power,  and  that  the  remain- 
derman could  not  be  affected  by  the  con- 
duct of  the  donee  of  the  power;  and  that, 
inasmuch  as  there  was  not,  during  the  life 
of  A.,  any  contract  for  the  sale  of  such 
lands  binding  on  A.  and  B.,  independently 
of  the  possession  by  the  company,  there 
was,  therefore,  no  contract  which  could  be 
enforced  against  the  remainderman.  Mor- 
gan V.  Milman^  x.  279 
9.  A  testator  bequeathed  so  much  of  his 
personal  estate  as  when  invested  in  stock 
would  produce  £125  a  year,  to  trustees, 
upon  trust  to  pay  the  dividends  of  such 
stock  to  A.  for  life,  with  a  direction  that 
the  capital  stock  should,  at  A.*s  death,  fall 
into  the  residue  of  his  (the  testator* s) 
estate ;  and  a  provision,  that,  if  the  stocK 
should,  before  the  trusts  were  fully  per- 
formed, be  paid  ofif  or  reduced,  by  wnich 
any  loss  or  deficiency  might  arise,  the  per- 
sons respectively  interested  therein  should 
bear  and  sustain  such  loss  or  deficiency  out 
of  their  respective  interests,  upon  their 
becoming  entitled  thereto.  The  dividends 
on  the  stock  were  reduced  during  the  life 
of  A : — Held,  that  A.  was  not  entitled  to 
have  the  reduced  dividends  made  up  to 
£125  a  year  by  a  sale  of  a  portion  of^  the 
capital  of  the  stock.    Bague  v.  Dumergue^ 

X.  462 

TENANT  FOR  LIFE  AND  TENANT 
IN  TAIL. 

1.  Tenant  for  life  not  entitled  to  get 
stone  from  quarries  on  the  settled  estates 
(except  for  repairs,  &c.\  nor  to  open  or 
work  any  mines  of  coal  or  minerals  not 
opened  or  in  work  at  the  death  of  the  tes- 
tator. Tenant  in  tail  entitled  to  the  moneys 
realised  by  the  tenant  for  life  from  stone 
not  used  for  repairs,  and  minerals  from 
newly-opened  mmes.    Ferrand  v.  WUson^ 

iv.  388 

2.  Inquiries  and  accounts  as  to  mines 
and  minerals,  as  between  such  parties.    lb. 


TENANT  FOR  LIFE  OF  AN  ESTATE 
SUBJECT  TO  A  DEMISE  FOR  200 
YEARS. 

See  Pabtibs. 

TENANT  IN  COMMON. 
See  CuABrrABiiE  Trust  ob  Usb — In* 

PBOVBMBMT8. 

A  tenant  in  common  occupying  the  pre- 
mises held  in  common  not  excluding  his 
co-tenants  in  common,  is  not  chargeable  by 


TENANT  IN  COMMON. 


TITHES. 


such  co-tenants  with  an  occupation  rent. 
M'Mahon  v.  BurcheU,  \,  322 


TENANT  IN  FEE. 

See  Mebgeb  —  Statutes,  Constsuction 
OP,  4  j-  5  WiU.  4,  c  22. 

TENANT  IN  TAIL. 

See   Cy    Pbes.  —  Mebges  —  Pabties  — 
Specific  Pebfobmance. 

TENDER. 
See  Costs — Specific  Pebfobmance. 

TERM  OF  YEARS. 

See  Annxtity  —  Escheat  —  Tbwakt  fob 
Life  and  Remainbebman. 

TESTAMENTARY  DISPOSITION. 
See  VoLUNTABY  Deed. 

TIMBER. 

See  JuBisDiCTioN — Poweb — ^Tenant  fob 
Life — Tenant  fob  Life  and  Remain- 

DEBMAN  TbUSTEE     AND     CeSTUI     QUE 

Tbust  —  Yendob   and    Pubchaseb  — 
Waste. 

TIMBER  ESTATE. 
See  Yendob  and  Pubchaseb. 

TIME. 

See  Amendment  —  Contbact  —  Genebai. 
Obdebs,  1842,  Oct^  r.  xxiii ;  1845,  May 
— Joint- Stock  Company — Mobtgagob 

AND     MoBTGAGEE PlEA SeBY  ICE 

Specific  Pebfobmance — Subvivobship 
—  Yendob   and    Pubchaseb  —  Ybst- 

ING. 

The  19th  Order  of  April,  1828,  although 
it  excludes  the  Michaelmas  and  Christmas 
vacations  from  hein^  reckoned  in  the  time 
allowed  for  amendmg  bills,  has  not,  in  a 
case  where  the  answer  must  be  deemed 
sufficient  before  the  vacation,  and  the 
plaintiff  has  obtained  no  order  to  amend, 
the  effect  of  excluding  the  vacation  from 
being  counted  in  the  second  period  of  two 
months,  at  the  end  of  which,  according  to 
the  4th  and  16th  Orders  of  April,  1828, 
the  defendant  may  move  to  msmiss  for 
want  of  prosecution.  The  26th  Order  of 
December,  1833,  makes  no  difference  in 
that  respect.     Qoldsvoorthy  v.  Crossley, 

ii.6d9 
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TIME  FOR  RAISING  PORTIONS. 

The  trusts  of  a  term  of  years  were  to 
raise  as  portions  for  younger  children, 
£5,000  if  there  should  be  one;  £8,000,  if 
two;  and  £10,000,  if  three  or  more,  to  be 
divided  among  them  equally,  the  shares  of 
the  sons  at  twenty-one,  and  the  shares  of 
the  daughters  at  twenty-one  or  marriage. 
There  were  three  younger  children : — Heid, 
on  petition,  that  the  heir-at-law,  on  attain- 
ing twenty-one,  was  not  entitled  to  have 
the  portions  raised  and  his  estate  discharged 
before  the  portions  became  payable ;  and 
that  the  Court  would  not  order  a  buqger 
sum  to  be  raised  for  portions  than  had 
actually  become  vested  and  payable  to  the 
children  who  had  attained  twenty-one  or 
married.    Sheppard  v.  Wilson^         iv.  S92 


TIME  OF  MAKING  CONTRACT. 
See  Mobtgagob  and  Mobtgages. 

TIME    OF    YESTING. 
See  CoNSTBUcnoN. 

TITHES. 

See  Disciaimeb — ^Extba-Pabochiautt — 
Statutes,  Constbuction  of. 

1.  The  proof  of  the  title  of  the  vicar  to 
some  small  tithes,  and  that  the  other  small 
tithes  had  never  been  paid  to  the  rector, 
is  not  necessarily  sufficient  to  establish  the 
right  of  the  vicar  to  such  other  small 
times,  especially  where  some  of  the  evi- 
dence is  opposed  to  the  vicar*s  daim.  Skd' 
held  V.  Johnston^  u  196 

2.  The  Act  for  tithes  in  London  (37  Hen. 
8,  c.  12)  provided  that  the  mhabitanta  of 
London  should  pay  2<.  9£^.  in  the  pound  for 
tithe  upon  the  rent  reserved;  or  if  a  less 
rent  was  reserved  by  reason  of  any  fine,  or 
if  the  owners  were  also  occupiers,  then  the 
tithe  to  be  paid  at  the  same  rate  upon  the 
rent  at  whicn  the  premises  were  last  letten 
for,  without  fraud  or  covin.  A  house  and 
premises  in  London,  were  let  for  a  term  of 
sixty  years  at  a  reserved  rent  (including 
insurance)  of  102/.  10«.  in  consideration  of 
the  lessee  laying  out  2000/.  in  boiWng 
thereon.  Tne  improved  annual  value  of 
the  property,  after  the  building  was  com- 
pleted, was  2501,:— HM,  that,  under  the 
statute,  the  tithe  was  to  be  paid  at  2«.  dd. 
in  the  pound,  not  on  the  reserved  rent 
alone,  but  on  the  full  annual  value  of  2501. 
Vivian  v.  Cochrane^  iv.  167 

3.  To  a  bill  by  the  rector  for  an  account 
of  tithes  against  the  owners  of  the  manor 
and  lands  m  the  parish,  the  defendants  set 
up  a  modus  of  13/.  6«.  8dL    By  the  docu- 


TITHES. 


TITLE. 


ments  codling  out  of  the  possession  of  the 
defendants,  it  appeared  that  13/.6«.  8d,and 
also  Ss,  9^.,  (not  pleaded),  had  been  paid 
by  the  owner  of  the  manor  and  lands,  for 
different  considerations  expressed  ui  the 
documents,  and  at  different  times  of  the 
year,  from  1607  till  1823,  when  the  then 
owners  of  the  fee  agreed  to  discontinue  the 
money  payments,  and  thenceforward  to 
pay  tithes  in  kind: — HeUj  that,  in  such  a 
Case,  the  Court  would  decree  an  account  of 
the  tithes  without  requiring  the  plaintiff 
to  establish  his  right  at  law  either  in  an 
issue  or  by  an  action.    Rmne  v.  Cairns, 

iv.  327 

4.  That,  in  such  a  case,  if,  upon  the  evi- 
dence, the  existence  of  the  modus,  as 
pleaded,  were  doubtful,  the  Court  would 
direct  an  issue,  and  not  leave  the  plaintiff 
to  his  action  at  law.  lb, 

5.  Semble,  that  the  defendants  were  not 
boimd  by  the  agreement  between  the  rector 
and  the  last  owners,  but  were  at  libertv  to 
relieve  themselves  of  the  tithe,  as  or  an 
incumbrance  on  the  estate,  notwithstand- 
ing they  had  notice,  at  the  time  of  their 
purchase,  of  the  agreement  between  the 
last  owners  and  the  rector,  and  of  the  sub- 
sequent payment  of  tithes  in  kind.  lb, 

6.  An  Act  for  making  a  railway  enabled 
the  company  to  pull  down  the  houses  of  a 
parish  in  the  city,  and  provided  for  the  in- 
demnity of  the  rector  in  respect  to  his  right 
to  the  tithes  of  2s,  9d,  in  the  ^und  on  the 
removed  buildings,  by  enacting  that  the 
company  should  pay  the  rector  tithes  in 
respect  of  the  houses  removed  according  to 
the  last  assessment  thereof  to  Lady-day 
preceding,  equal  to  the  loss  sustained  by 
the  want  of  occupiers  owing  to  such  re- 
moval, until  new  houses  or  other  buildings 
should  be  erected  of  such  annual  value  that 
the  tithes  payable  thereon  should  be  equal 
to  the  tithes  payable  on  the  building 
removed,  such  payments  to  diminish  m 
proportion  to  the  yearly  sums  actually 
^yable  for  tithes  on  the  new  buildings. 
The  company  pulled  down  houses,  on  some 
of  which  the  tithes  of  2s,  9d,  in  the  pound 
were  paid  on  the  full  annual  value — on 
others,  of  which  the  same  had  been  paid  by 
agreement  between  the  rector  and  the  oc- 
cupier, at  less  than  the  fiill  annual  value — 
and  several  on  which  the  tithes  had  been 
wholly  or  partly  remitted  by  the  rector  for 
the  sake  of  harmony : — Held,  that  the  rector 
was  not,  under  the  Railway  Act,  entitled 
to  tithes  from  the  company  according  to 
the  value  at  which  the  property  removed 
was  assessed  to  the  poor-rate.  £etis  v.  The 
London  and  BlackwaU  Railway,  v.  605 

7.  That  the  rector  was  entitled  to  tithes 
from  the  company  according  to  the  annual 
value  at  whidb  tne  property  removed  had 
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been  last  fixed  by  agreement  between  the 
rector  and  the  occupier.  lb, 

8.  That  where  no  agreement  was  proved 
to  have  been  made  between  the  rector  and 
occupier,  the  siun  last  collected  as  tithes 
should  be  taken  as  representing  2s,  9d,  in 
the  pound  on  the  annual  value  of  the  build- 
ings, lb, 

9.  The  enactment  of  the  Tithe  Commu- 
tation Amendment  Act  (9  &  10  Vict.  c.  73, 
s.  19),  that  every  instrument  purporting  to 
merge  any  tithes,  and  made  with  the  con- 
sent of  the  Tithe  Commissioners,  shall  be 
absolutely  confirmed  and  made  valid,  both 
at  law  and  in  equity,  in  all  respects,  is  not 
limited  to  cases  in  which  the  person  ex- 
ecuting the  instrument  has  a  title  to  the 
tithe,  but  operates  as  well  where  such  per- 
son has  no  estate  in  the  tithe,  as  where  his 
estate  is  insufficient  to  effect  the  merger. 
Walker  v.  BerUle^,  ix.  629 

10.  The  intention  of  the  Tithe  Commu- 
tation Act  is,  that  the  lands  on  which  the 
apportionment  of  the  tithe  in  each  parish 
is  cast,  and  these  lands  only,  shall  be  liable 
in  respect  of  the  tithe  payaole  for  any  lands 
in  the  parish ;  and  that  lands  on  which  no 
apportionment  is  cast,  shall  not  be  liable  to 
tithe.  lb, 

11.  Lands,  which  on  the  agreement  and 
apportionment  under  the  Tithe  Commuta- 
tion Acts  (confirmed  by  the  Tithe  Com- 
missioners) are  treated  as  free  from  tithe, 
cannot  be  af^rwards  made  subject  to  tithe. 

lb. 

12.  The  intention  of  the  Legislature  was 
to  preclude  all  questions  of  merger  of  tithe 
in  all  cases  where  declarations  of  merger 
had  been  made  with  the  consent  of  the 
Tithe  Commissioners,  leaving  the  parties 
affected  by  an  erroneous  declaration  to  their 
remedy  against  the  party  making  it;  and, 
such  being  the  intention,  the  merger  is 
effected,  although  the  sanction  of  the  Com- 
missioners has  been  erroneously  given.    lb, 

TITLE. 

See  Appendix,  vol.  ix,  p.  Iviii — Constbuc- 
TiON — Costs — ^Dbmusbes —  Exceptions 
—  Intebpleadeb  —  Lessob^s  Title  — 
Pleading — ^Possessobt  Titijs —  Speci- 
fic Pebfobmancb — ^Vendob  and  Pub- 
chaseb. 

On  a  contract  for  the  sale  of  a  share  in  a 
mine  described  as  **  one  192nd  part  or  half 
share  of  the  Trcsavean  mine,  in  the  district 
of  Gwennap,  in  the  county  of  Cornwall," 
it  is  not  sufficient  for  the  vendor  to  show  a 
title  to  the  specified  share  of  the  mine  as 
between  himself  and  his  co-adventurers, 
without  showing  some  title  in  himself  and 
his  co-adventurers  to  the  mine  of  which  he 


had  contracted  to  sell  a  share.  As  to  the 
title  he  must  show — qtuere.  Curling  v. 
Flight,  VI.  41 

TITLE-DEEDS. 

See  Discovert — ^Exscutob — ^Mobtoagos 
AND  Mortgagee — Production  or  Do- 
cuments— ^Vendor  and  Purchaser. 
Deeds  brought  into  Court  by  the  exe- 
cutor, under  the  common  order  for  pro- 
duction of  documents  made  in  a  creditors* 
suit,  will,  after  the  debts  are  oaid,  be  or- 
dered to  be  delivered  out  to  tne  party  by 
whom  they  were  deposited ;  and  the  Ck)urt 
refused  to  order  such  deeds  to  be  delivered 
to  the  plaintiff  in  the  cause,  although  he 
was  the  tenant  for  life  of  the  estate  com- 
prised in  the  deeds.    PlunkeU  v.  Lewis, 

vi.  65 

TITLE  OF  ACCOUNT. 
See  Appendix,  vol.  ix,  p.  lix. 

TITLE  OF  ANSWER. 
See  Answer. 


TOLLS. 

See  Penalties — ^Railway  Company. 

Tolls,  within  the  meaning  of  the  Rail- 
ways Clauses  Consolidation  Act,  should  be 
fixed  with  reference  to  the  number  of  car- 
riages of  one  railway  company  which  pass 
over  the  line  of  another  railway  company, 
under  the  terms  of  the  agreement  between 
the  two  railway  companies — Semble,  Simp- 
son V.  Denison,  x.  60 

TOWN  AGENT. 
See  Service. 

TRADE  LABELS. 
See  Injunction. 

TRADE  MARK. 
See  Injunction. 

TRANSFER  OF  SHARES. 
See  Joint- Stock  Company. 

TRAVERSING  NOTE. 

See  Answer. 

1.  Leave  to  file  a  note  under  the  2l8t 

Order  of  August,  1841,  will  not  be  given 

where  the  subpcena  to  appear  and  answer 

was  not  served    under   tne  14th   Order. 

SneU  V.  Crocker,  i.  108 
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2.  The  traversing  note,  filed  and  served 
under  the  2l8t  Order  of  August,  1841,  has 
the  same  effect  as  an  answer,  in  traversing 
the  whole  of  the  bill ;  but  it  has  not,  for 
the  purpose  of  evidence,  the  same  effect 
as  an  answer  upon  oath.  Martin  v.  Nor- 
man, iL  596 

3.  Personal  service  of  the  copy  of  a  tra- 
versing note  may  be  made  (by  leave  of  the 
Court,  independently  of  the  General  Or- 
ders,) upon  a  defendant  who  has  not  taken 
any  step  to  defend  the  suit,  either  in  per- 
son or  by  a  solicitor,  and  where  the  service 
cannot,  therefore,  be  made  in  the  manner 
directed  by  the  56th  General  Order  of  May, 
1845.     Laurie  v.  Bum,  vi.  S08 

4.  Where  a  bill  of  revivor  and  supple- 
ment was  filed  by  one  of  two  plaintifi^,  and 
the  other  plaintiff,  refusing  to  join,  was 
made  a  detendant,  and  an  appearance  en- 
tered for  him  under  the  29th  General 
Order  of  May,  1845,  and  such  defendant 
afterwards  obtained  and  served  an  order 
changing  his  solicitors  in  the  cause — the 
Court,  upon  an  application  by  the  plaintiff, 
supi)ortea  by  amdavit  that  diligent  in- 
quiries had  been  made  for  such  defendant, 
but  he  could  not  be  found,  ordered,  that 
service  upon  the  new  solicitor  named  in  the 
order  for  changing  solicitors,  of  a  copy  of 
the  traversing  note,  should  be  deemed^ood 
service  upon  such  defendant.  Warns  v. 
Darby,  vi.  618 

TRESPASS. 
See  Ship. 

TRIAL  AT  LAW. 

See  Consideration — Copyhold— Goers — 
Injunction — ^Issus — Motion — Settino 
DOWN  Cause — ^Witness. 

TRIAL  OF  ISSUE. 
See  Partnership. 
The  Court  will  not  direct  an  issue,  un- 
less the  result  of  the  issue  must,  in  any 
event,  be  material.    Price  v.  Berrington^ 

vii.  403 
TRUST. 

See  Administration  —  Aubnation  — 
Charge  —  Equitt  op  Redemption  — 
Foreclosure  —  Interest  —  Lboact — 
Partner — Statutes,  Construction  of, 
8^9  Vict.  c.  18 — Trustee  and  Cestui 
QUE  Trust — ^Voluntary  Assionmsnt — 
Will. 

1.  Ii\junction  granted  upon  motion  to 
restrain,  until  the  hearing  of  the  cause,  an 
action  by  an  administrator  to  recover  a 
debt  which  was  formerly  due  to  his  intes- 
tate— ^upon  affidavit  that  the  intestate  had 


TRUST. 


TRUSTEE. 


reqnerted  the  debtor  to  hold  the  sum  due 
in  trust  fin-  the  pbuntifE^  and  thtt  the 
debtor  had  iceepled  the  trust,  and  paid 
OTer  a  part  of  the  fond  to  the  plaintiff. 
BPFadden  t.  Jemkuu^  i  458 

2.  Whether  the  fiu;ts  steted  by  the  affi- 
davit, if  proTed,  would  be  sufficient  to 
create  a  trust  in  &Y0ur  of  the  plaintiff— 
qiuere,  lb. 

3.  The  testatrix  drew  a  cheque  on  her 
bankers  for  £150  in  &your  of  A.,  and  she 
verbally  directed  A.  to  apply  that  sum,  or 
so  much  of  it  as  might  be  neoessaiy  to 
make  up  to  a  legatee  the  difference  in 
value  b^een  a  legacy  of  £100,  which  the 
testatrix,  by  her  wiU,  had  given  to  the 
legatee,  and  the  price  of  a  £100  share  in  a 
certain  nulway;  the  testatrix  informing 
A.  that  she  intended  to  give  the  share  in- 
stead of  the  legacy,  but  she  did  not  think 
it  necessary  to  alter  her  will.  The  bankers 
gave  credit  to  A.  for  the  £150.  The  tes- 
tatrix afterwards  died.  In  a  suit  for  the 
administration  of  her  estate: — ffeld,  that 
no  trust,  in  respect  of  the  £150,  was 
created  for  the  benefit  of  the  l^tee. 
Hughes  V.  Stubbs,  i.  476 

4.  The  transfer  by  an  executor  of  the 
trade  of  his  testator,  and  of  the  premises 
in  which  it  was  carried  on,  which  were  of 
small  value,  to  a  third  party,  who  afterwards 
continued  the  trade  for  his  own  benefit : — 
Held,  under  the  circumstances,  not  to  be 
necessarily  a  breach  of  trust  Portiock  v. 
Gardner,  1 594 

5.  Where  upwards  of  twenty  years  had 
elapsed  after  an  executor  had  settled  the 
accounts  of  his  testator^s  estate  with  the 
residuary  le^tee,  and  had  given  up  all 
interference  m  the  trust,  it  was  held,  that 
the  onus  was  on  the  residuary  legatee  to 
prove  that  the  conduct  of  the  executor, 
which  might  have  been  a  breach  of  trust, 
was  so  in  fact ;  and  that  the  onus  was  not 
shifted  by  an  admission  that  the  account 
was  settled  on  a  misunderstanding  of  the 
rights  of  the  parties,  by  which  the  resi- 
duary legatee  was  prejudiced.  Ih, 

6.  A  Court  of  equity  will  not,  after  a 
great  lapse  of  time  (as  of  more  than  twenty 
years),  and  where  no  actual  firaud  is  proved, 
enter  into  inquiries  for  the  purpose  of  rais- 
ing an  implied  trust  against  the  defendant, 
although  the  same  lapse  of  time  would  be 
no  bar  to  a  claim  founded  upon  an  express 
trust.  Jb. 

7.  Different  forms  of  suit  by  a  cestui  que 
trust  in  respect  of  claims  against  the  trus- 
tees and  strangers,  as  debtors,  or  liable  to 
the  trust.    Zund  v.  Bkmshard,  iv.  28 

8.  Cases  in  which  the  liability  of  the 
trustee  and  a  stranger  to  the  trust  may  be 
indivisible;  and  the  stranger  is  a  proper 
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party  with  the  trustee  to  the  suit  of  the 
cestui  que  trust     5.  C,  29 

9.  The  case  of  a  trust  or  restriction 
created  for  the  presservation  of  ornamental 
timbo*,  is  not  like  a  trust  for  purposes  of 
benevolence  (as  to  which  the  objects  are 
unlimited,  and  no  standard  can  be  foundX 
but,  lemhU,  is  a  trust  or  restriction  which 
the  Court  will  endeavour  to  execute  or  en- 
force.   Marker  v.  Marker,  ix.  1 

10.  There  are  cases  in  which  the  Court 
may  execute  a  trust  for  the  application 
of  money  to  purposes  of  taste  or  ornament, 
and,  in  doing  so,  may,  in  the  absence  of  any 
prescribed  standard,  or  if  the  standard  be 
more  or  less  indefinite,  act  upon  the 
opinions  of  persons  who  are  consulted  by 
others  in  such  matters,  as  it  acts  in  other 
cases  upon  the  opinions  of  persons  of 
science — tembU,  lb, 

11.  The  Court  may  more  readily  act  in 
enforcing  a  restriction  on  the  exercise  of 
the  l^[id  power  in  a  matter  of  taste  or 
ornament,  where  the  restriction  is  con- 
nected with  a  trust,  than  in  the  case  of 
equitable  waste  in  the  absence  of  any  such 
trust— ^em^.     8.  C,  ix.  18 

TRUST,  DELEGATION  OF. 
Set  Appointmbnt. 

TRUST  FOR  SALE. 
See  CoNVSBSiOK. 

TRUSTEE, 

See  Chabitabi^b  Tbust  ob  Ush — CowntCT 
or  Salb—Contbibutioh — Costs — Covb- 

NANT  —  InPANT  —  FaBTIBS  —  PlBABINO 
— POWBB — StATUTBS,  COHSTBUCTION  OF, 

1    WiU.  4,  c.   60;  1  A-  2   Vict  c.    110, 

S.    15 — SUBSTITUTBD    SbBVICE — ^TbUSTEB 

AND  Cestui  qub  Tbust. 

1.  In  a  suit  by  an  equitable  mortgagee 
of  leaseholds  to  enforce  his  security,  a 
decree  was  made  for  sale  in  default  of  pig- 
ment, and  the  premises  were  sold  under 
the  decree ;  the  mortgagor,  then  out  of  the 
jurisdiction,  was  held  not  to  be  a  trustee, 
within  the  Act  1  Will.  4,  c.  60,  for  the 
purchaser,  but  to  be  a  trustee,  within  that 
Act,  for  the  plaintiff  in  the  cause ;  and  a 
person  was  appointed  to  execute  the  assign- 
ment in  the  place  of  such  trustee.  Kin^  v. 
Leech,  ii.  67 

2.  Tbe  institution  of  a  suit  i^inst  trus- 
tees for  the  administration  of  the  trust 
estate  under  the  direction  of  the  Court 
does  not  preclude  the  exercise  of  the  dis- 
cretion given  to  the  trustees  by  the  will  of 
the  testator,  as  to  the  appointment  of  new 
trustees  or  the  management  of  the  trust ; 


TRUSTEE. 


TRUSTEE  &  CESTUI  QUE  TRUST. 


but  the  trustees  are  required,  after  the 
institution  of  the  suit,  to  act  under  the 
control  of  the  Court.  Cafe  v.  J3e»t,  iii.  245 

TRUSTEE    AND    CESTUI    QUE 
TRUST. 

See  AnMiiasTBATioN  Suit — ^Apmissiom 
Am)  Discharge — ^Answer — Appendix, 
vol.  X,  p.  xxii — Chaeitt — Copyhold — 
Costs — Debtor  and  Creditor — ^De- 
murrer —  Devise  —  Evidence  —  Exe- 
cutor— ^FORFEITURB — HERITABLE  BoND 

— Heirlooms — Husband  and  Wife — 
Infant  —  Interest  —  Investment  — 
Joint- Stock  Company — Jurisdiction 
— Lapse  op  Tibie — Legal  Estate — 
Lis  Pendens — ^Mortgagor  and  Mort- 
gagee — Mortmain  Act — Notice  — 
Parties — Partnership — Payment  into 
Court — Power — ^Priority  op  Charge 
— ^Receiver — ^Rectifying  Settlement 
— ^Referential  Gift — Statutes,  Con- 
struction OF,  7  ^  8  Vict  c.  70,  10  ^  11 
Vict  c.  96 — ^Tenant  for  Life  and  Re- 
mainderman— ^Vendor  and  Purchaser 
— ^Voluntary  Deed— Voluntary  In- 
strument— Voluntary  Promise. 

1.  Trust-funds  were  invested  in  the  pur- 
chase of  transferable  shares  in  a  banking 
company,  in  the  name  of  one  of  the  trus- 
tees, who  executed  a  declaration  of  the 
trusts  thereof  (the  rules  of  the  company 
not  allowing  shares  to  stand  in  the  name  of 
joint-owners  or  cestui  q[ue  trustsV  The 
trustee  was  also  a  proprietor  of  shares  in 
his  own  right  in  tne  same  company,  and 
made  various  sales  and  purchases  of  shares 
therein.  There  was  nothing  to  distinguish 
which  were  the  individual  shares  held  by 
the  different  proprietors,  the  same  being  in 
the  nature  of  capital,  expressed  by  quantity. 
The  trustee  contracted  to  assign  a  certam 
number  of  shares  to  the  banking  company 
as  a  security  for  advances  which  they  made 
to  him:  he  afterwards  became  bankrupt: — 
Held^  that  the  trustee  must  be  presumed  to 
have  transferred  or  pledged  such  shares  as 
belonged  to  himself,  and,  so  far  as  he  had 
shares  of  his  own,  not  to  have  transferred 
or  pledged  the  shares  of  his  cestui  que 
trusts.  That,  therefore,  the  cestui  que 
trusts  were  entitled  to  so  many  of  the 
shares  standing  in  the  name  of  the  trustee 
at  the  time  of  his  bankruptcy,  as  could  be 
presumed  to  be  identical  with  the  shares  in 
which  the  trust-funds  were  invested,  from 
the  fact  that  such  a  number  of  shares  had 
always  thenceforward  stood  in  the  name  of 
the  trustee.    PinkeU  v.  Wright,         ii.  120 

2.  The  retention  of  a  voluntary  deed  of 
covenant  in  the  possession  of  tne  cove- 
nantor, and  the  absence  of  communication 
respecting  it  to  the  trustees  and  the  cestuis 
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que    trust,   does   not   affect  its  validly. 
Fletcher  v.  Fletcher^  iv.  67 

3.  Executors,  who  are  also  devisees  in 
trust  of  real  estate,  charged  by  the  will 
with  debts  generally,  represent  the  persons 
beneficially  interested  in  such  real  estate, 
within  the  meaning  of  the  30th  Order  of 
August,  1841,  although  the  trustees  are 
not  otherwise  empowered  to  give  discharges 
for  the  proceeds.   Savory  v.  Sarber^  iv.  125 

4.  An  unmarried  lady  transferred  a  sum 
of  stock  to  trustees,  for  herself.  The  letter 
supposed  to  contain  the  terms  of  the  trust 
was  lost,  and  no  evidence  was  given  of  its 
contents.  Afler  the  marriage  of  the  lad^, 
the  husband  and  wife  demanded  a  transfer 
of  the  fund,  which  the  trustees  refused  to 
make  without  the  direction  of  the  Court, 
unless  the  fund  should  be  settled  for  the 
benefit  of  the  wife  and  her  issue: — HM^ 
that  the  trustees  ought  to  have  transferred 
the  fund  without  suit,  and  must  therefore 
pay  the  costs.    PenfM  v.  Bouch^    iv.  271 

5.  Executors  cutting  timber  upon  a  sup- 
posed trust,  afterwaras  held  to  be  void, 
might  be  personally  chargeable  in  equity 
as  trustees  for  the  owner  of  the  timbo-,  if 
they  acted  fraudulently,  or  if  they  retained 
the  proceeds  of  the  timber,  or  gained  any 
benefit  by  it;  but  not  if  they  acted  by 
mere  mistake,  and  held  no  part  of  the  pro- 
ceeds in  their  hands.  In  the  latter  case, 
the  executors  might  be  regarded  in  equity 
as  stranjrers,  who,  under  a  mistaken  suppo- 
sition of  right,  had  done  a  legal  wrong,  for 
which  there  was  a  legal  rem^y.  Ferrand 
V.  WiUon,  iv.  383 

6.  The  testator  directed  his  trustees  to 
invest  the  residue  of  his  personal  estates  in 
(jovemment  or  real  securities.  Some  of 
the  cestuis  aue  trust  and  one  of  the  trustees 
permitted  tne  trust  moneys  to  remain  in 
the  hands  of  the  other  trustee  at  interest: 
— Held,  that,  inasmuch  as  no  investment 
was  made,  the  trustees  were  chargeable 
with  the  whole  amount  of  the  trust  funds 
possessed  by  them,  with  interest ;  but  were 
not  answerable  for  the  amount  of  consols, 
or  any  other  particular  security,  in  which 
they  might,  according  to  the  directions  of 
the  will,  have  invested  the  trust  moneys. 
Shepherd  v.  MouU^  iv.  500 

7.  Trustee,  depositing  a  trust  fund  with 
his  bankers,  accompamed  by  an  order  in 
writing  to  invest  the  money  in  consols, 
answerable  for  the  omission  of  the  bankers 
to  make  the  investment,  where  he  made  no 
subsequent  inquiry  respecting  it  until  about 
five  months  afterwards,  when  the  bankers 
became  bankrupt      Challen  y.   iSftt/pam, 

iv.  555 

8.  A.,  by  will,  bequeathed  a  sum  of 
stock,  equally  between  B.  and  C.  B.  and 
C,  by  their  respective  wills,  bequeathed 
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their  respective  residuary  personal  estates 
(which  included  their  shares  of  the  stock) 
among  their  children,  and  appointed  exe- 
cutors. The  children  of  B.,  and  some  of 
the  children  of  C,  filed  their  bill  against 
the  executor  of  A.  to  recover  the  fund, 
making  the  executors  of  B.  and  C,  and  the 
rest  of  the  children  of  C,  parties: — Held^ 
that,  although  the  suit  was  multifarious, 
yet,  as  it  had  been  brought  to  a  hearing, 
and  it  was  not  open  to  the  objection  of 
misjoinder,  the  Court  might,  if  it  thought 
proper,  make  a  decree  for  the  accounts  and 
inquiries  preparatory  to  the  distribution  of 
the  fund.     Powell  v.  CockereU,         iv.  557 

9.  That,  notwithstanding  the  bill  alleged 
that  the  estate  of  B.  was  fully  adminis- 
tered, and  that  the  parties  beneficially  in- 
terested in  the  estate  were  parties  to  the 
suit^  yet  the  executor  of  B.  was  a  party 
against  whom  direct  relief  was  in  substance 
prayed,  and  he  was  not  therefore  a  party  to 
be  served  with  a  copy  of  the  bill,  within 
the  23rd  Order  of  August,  1841.  lb. 

10.  By  an  agreement  made  in  1794,  a 
plot  of  land  and  certain  premises  thereon, 
situated  in  Oldham-street,  Liverpool,  were 
vested  in  trustees,  to  be  used  as  a  place  of 
religious  worship  '^according  to  the  ordi- 
nance rules,  and  forms  of  the  Church 
or  Kirk  of  Scotland  ;**  and  a  subseouent 
conveyance  was  made  of  the  same  lana  and 
premises  to  the  trustees,  "to  be  for  ever 
thereafter  appropriated  and  used  as  a  place 
of  divine  worship,  according  to  the  doc- 
trines and  discipline  of  the  Church  of 
Scotland."  The  premises  were  thencefor- 
ward occupied  as  such  place  of  worship, 
and  the  office  of  minister  or  pastor  of  the 
congregation  was  filled  from  time  or  time 
by  licentiates  of  the  Church  of  Scotland, 
who  were  ordained  and  inducted  by  pres- 
byteries in  Scotland.  In  1833,  a  Lancashire 
^ttish  Church  Presbjrtery  was  formed,  to 
which  the  Oldham-street  congregation  united 
themselves ;  and  the  Lancashire  Rresbytery, 
and  other  presbyteries  in  E^land  in  1 836, 
united  themselves  into  an  English  synod, 
which  was  in  1839  recogni^  by  the 
General  Assembly  of  the  Cnurch  of  Scot- 
land. In  1842,  a  licentiate  of  the  Church 
of  Scotland,  by  license  from  the  Presbytery 
of  Greenock,  was  ordained  and  inducted  as 
minister  of  the  Oldham-street  Church, 
according  to  the  presbyterian  forms,  by  the 
Lancashire  Presbytery.  In  1843,  certain 
ministers  and  members  of  the  Church  of 
Scotland  adopted  the  name  of  the  Free 
Church,  and  seceded  from  the  Established 
Church,  and  were  declared  by  that  church 
to  be  no  longer  ministers  thereof.  The 
English  synod  declared  its  disapproval  of 
the  conduct  of  the  Established  Church  of 
Scotland,  and  its  sympathy  with  the  Free 
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Church,  recognising  the  latter  as  a  sister 
Church,  and  resolving  to  interchange  mini- 
sters therewith.  The  minister  of  the 
church  and  the  trustees  of  the  premises  in 
Oldham-street  co-operated  with  the  sece- 
ders,  by  allowing  ministers  of  the  Free 
Church  to  officiate  in  the  church  in  Oldham- 
street  ;  and  the  minister,  who  was  deprived 
of  his  license  by  the  Presbytery  of  Greenock, 
also  continued  to  officiate: — Held,  upon 
motion,  that  the  minister  and  the  trustees 
had  departed  from  the  trusts  created  by  the 
original  contract  upon  which  the  premises 
in  Oldham-street  were  vested  in  them ;  and 
that  the  Court  would  interfere  by  injunc- 
tion, before  the  hearing,  to  prevent  the 
premises  in  Oldham-street  from  being  used 
otherwise  than  as  a  place  of  religious  wor- 
ship on  the  model  of  the  Chur<m  of  Scot- 
land, as  established  by  law.  Attorney^ 
General  v.  WeUh,  iv.  572 

11.  Suit  against  trustees,  alleging  breaches 
of  trust,  by  omitting  to  make  repairs,  and 
to  provide  a  fund  for  the  renewal  of  leases, 
as  directed  by  the  will.  The  widow  of  the 
testator  (who  was  tenant  for  life  under  the 
will),  and  two  others,  were  the  trustees. 
The  widow  married  again,  and  afterwards 
died,  leaving  her  husoand  surviving,  and 
leaving  assets  of  her  separate  estate : — Held^ 
that,  as  there  were  assets  of  the  widow 
which  were  or  might  be  liable  to  the  trust, 
it  was  not  a  case  in  which  the  plaintiff 
could,  under  the  32nd  Order  of  August, 
1841,  proceed  agamst  the  other  trustees 
and  the  husband  of  the  testator*8  widow, 
without  making  a  personal  representative 
of  the  widow  a  par^ ;  and  that  the  defect 
was  not  removed  by  the  waiver  of  any 
relief  against  the^  assets  of  the  widow,  or 
against  all  the  trustees,  in  respect  of 
breaches  of  trust  before  the  marriage  of 
the  widow.    Skipton  v.  Bawlins,       iv.  619 

12.  In  a  suit  to  appoint  new  trustees  of 
a  settlement,  where  a  part  of  the  trust 
property  had  been  lost  by  previous  negli- 
gence or  breach  of  trust,  the  Court  refused 
to  confine  the  trust  to  the  remaining  pro- 
perty, but  appointed  the  new  trustees  t)f 
the  whole  of  the  property  comprised  in  the 
settlement,  directing  (for  the  protection  of 
the  new  trustees^  a  reference  to  inquire 
whether  it  would  be  proper  to  take  pro- 
ceedings for  the  recovery  of  the  property 
which  nad  been  lost.      "Bennett  v.  Burgis. 

V.  295 

13.  An  executor  having  possessed  a  pro- 
missory note  for  £400,  part  of  the  assets 
of  the  testator,  retained  the  note  in  his 
possession,  without  taking  any  proceedings 
to  recover  the  amount  of  the  mterest  for 
seven  years ;  and  at  the  end  of  seven  years, 
when  me  sole  residuarv  legatee  came  of  age, 
the  executor  delivered  the  note  to  Uie  re- 


nauary  legatee,  rne  residuary  legatee  ten 
years  afterwards  filed  his  bill  against  the 
executor,  char^n^  him  with  breaches  of 
trust  in  the  administration  of  the  estate. 
The  Court,  in  such  circumstances,  refused 
to  charge  the  executor  with  the  amount  of 
the  promissory  note,  or  direct  an  inquiry 
whetner  any  loss  had  resulted  to  the  estate 
by  reason  of  the  executor  not  having  taken 
proceedings  to  enforce  payment  of  the 
amount  due  on  the  note.    Ecut  v.  Easty 

V.  348 

14.  In  such  a  case  the  executor  would 
not  be  chargeable,  unless  it  should  be  found 
that  the  amount  of  the  note  could  have 
been  recovered  during  the  seven  years  be- 
tween the  death  of  the  testator  and  the  time 
when  plaintiff  attained  his  majority ;  and 
if  it  were  found  that  the  amount  could  have 
been  recovered  during  that  time,  still  the 
executor  would  not  be  chargeable  unless  it 
should  be  found  that  the  amount  could  not 
have  been  recovered  during  the  ten  years 
which  elapsed  after  the  note  had  been  de- 
livered to  the  plaintiff.     S.  C,  v.  349 

15.  A  marriage-settlement  made  in  1811 
recited  that  the  husband  was  entitled  to 
20,000  rupees,  secured  by  a  note  of  the 
East  India  Company;  and  10,000  rupees, 
part  thereof,  were  thereby  assigned  (with 
certain  property  of  the  wi^)  to  the  trustees 
of  the  settlement,  upon  trust  for  the  hus- 
band and  wife  for  their  lives,  with  remain- 
der for  the  children  of  the  marriage.  One 
of  the  trustees  died  six  weeks  after  the 
settlement  was  made.  The  husband  died 
in  1819,  and  the  wife  in  1822.  The  trus- 
tees did  not,  nor  did  the  survivor,  take  any 
step  during  the  lifetime  of  the  husband  to 
recover  the  10,000  rupees.  After  they  had 
attained  their  ages  of  twenty-one  years, 
the  children  filed  a  bill  against  the  sur- 
viving trustee  and  the  representatives  of 
the  deceased  trustee,  for  an  account  of  the 
trust-funds,  charging  them  with  the  10,000 
rupees.  Under  a  reference  to  the  Master, 
to  inquire  whether  the  defendant  might, 
bv  due  diligence,  have  received  or  got  in 
the  10,000  sicca  rupees,  the  defendant  pro- 
duced evidence  showing  it  to  have  been  the 
common  belief  of  persons  who  knew  the 
husband,  that  he  was  not  possessed  of  any 
such  property,  but  no  proof  was  given  that 
the  husband  was  insolvent ;  and  the  Court 
charged  the  surviving  trustee  with  the  fund, 
and  mterest  from  the  death  of  the  wife,  and 
directed  a  reference  to  inquire  the  value  of 
the  10,000  rupees  at  the  time  of  the  settle- 
ment.    Symes  v.  Eyre^  vi.  137 

16.  The  representative  of  the  trustee  who 
died  six  weeks  after  the  making  of  the  set- 
tlement was  not  a  necessary  party,  such 
trustee  not  having  possessed  any  part  of 
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tne  trust-iunds,  ana  not  oemg  cnargeaoie 
with  the  default.  Ih. 

17.  The  survivor  of  two  executors  and 
trustees  bequeathed  the  trust  property  to 
A.,  upon  the  trusts  declared  by  the  original 
testator,  expressing  by  the  same  instru- 
ment his  wish  that  A.  would  execute  the 
trusts  with  fidelitv.  No  direction  was 
given  by  the  will  of  the  original  testator  as 
to  the  appointment  of  new  trustees.  On  a 
bill  by  tne  cestuis  que  trust  for  that  pur- 
pose, heldt  that  A^  though  legally  in  the 
possession  of  the  trust  property,  was  not  a 
trustee  properly  constitute^  and  that  the 
cestuis  que  trust  were  entitled  to  have  new 
trustees  appointed  by  the  Court.  Morii- 
mer  v.  Iretand,  vi.  196 

18.  R.,  the  factor  of  W.,  of  W.  &  K.,  of 
W.  K.  &  P.,  of  W.  P.  &  C,  and  W.  &  B., 
accepted  bills  drawn  on  him  by  W.  &  P., 
they  rW.  &  P.)  agreeing  that  all  the  eoods 
in  K.  s  hands,  consi^^  to  him  by  W.  & 
P.,  either  solely  or  jointly,  should  be  se- 
curity to  R.  for  the  amount  ofhis  acceptances. 
R.  sold  the  goods  in  his  own  name.  W. 
afterwards  became  bankrupt,  and  the 
assignees  of  W.  gave  notice  to  the  buyers 
of  the  goods  not  to  pay  R.  the  monies  due 
in  respect  of  such  sale.  All  the  debts 
owing  for  the  goods  were  afterwards,  by 
indenture,  to  wmch  R.  and  the  assignees  of 
W.  were  parties,  assigned  to  trustees,  upon 
trust  to  apply  the  same  as  R.  might  l^;ally 
do  if  the  assignment  had  not  been  made. 
R.  afterwards  became  bankrupt.  The 
trustees  having  received  the  proceeds  dT 
the  goods,  filed  their  bill  against  the 
assignees  of  W.  and  of  R.,  for  the  direction 
of  tne  Court  in  the  execution  of  the  trust 
By  the  decree,  the  Master  was  directed  to 
state  what  bills  of  exchange  had  been 
accepted  against  the  goods,  and  the  amount 
and  particulars  of  such  acceptances,  and 
the  amount  unpaid;  and  for  that  purpoee  he 
was  to  be  at  liberty  to  publish  advertisements. 
Under  such  advertisements  several  claims 
were  made  before  the  Master,  by  K.,  and 
by  other  holders  of  the  bills  accepted  by 
R.  On  further  directions,  held, — ^that  the 
bill -holders  had  no  interest  in  the  proceeds 
of  the  goods,  except  that  whidi  mifffat 
arise  from  the  result  of  the  contract  be- 
tween R.  and  W.  &  P.;  that,  if  there  had 
been  no  bankruptcy,  the  bill-holders  could 
not  have  sustained  a  suit  to  have  the  pro- 
ceeds of  the  goods  applied  for  their  benefit ; 
that  the  happening  of  the  bankruptcies  did 
not  affect  the  equitable  rights  of  the 
parties;  that  the  doctrine  of  the  case  of  Ex 
parte  Waring  established  a  special  mode 
for  the  payment  of  creditors  applicable  to 
the  administration  of  the  estate  in  the 
bankruptcy,  but  not  to  the  administration 
of  the  trust  in  equity ;  that  the  advertise- 
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ments  made  under  the  decree,  and  which 
had  caused  the  bill-holders  to  appear  before 
the  Master,  gave  them  no  right  to  appear, 
and  that  they  were  not  entitled  to  appear 
on  further  directions ;  and  that  (the  gene- 
ral account  as  between  the  estates  of  W. 
and  of  R.  being  waved  by  the  respective 
assignees)  the  assignees  of  R.  were  entitled 
to  recover  the  trust  Aind,  and  to  administer 
it  in  that  bankruptcy.  Laycock  v.  John' 
son,  vi.  199 

19.  Stock  standing  in  the  joint  names 
of  surviving  and  deceased  trustees  may 
be  transferred  by  the  survivors  to  the 
Accountant-General,  under  the  Trusts  Act, 
10  &  11  Vict.  c.  96.    In  re  Parry,    vi.  306 

20.  A  direction  by  will  that  the  testa- 
tor's widow  shall  receive  all  the  income  of 
his  real  and  personal  estate,  and  pay  and 
apply  the  same  to  and  for  the  use  of  her- 
self and  the  children  of  their  marriage, 
agreeable  and  according  to  her  own  ms- 
cretion  during  her  life,  confers  upon  the 
wife  a  discretionary  power,  which  the 
Court  will  not  disturb  so  lon^  as  it  is  rea- 
sonably and  honestly  exercised.  Costa- 
badie  v.  Costabadie,  vi.  410 

21.  Where  the  disposition  of  a  trust 
estate  amongst  certain  objects  is  made  by 
the  author  of  the  trust  to  depend  upon  the 
discretion  of  the  trustee,  the  Court  will,  in 
a  proper  suit,  inquire  into  the  maimer  in 
wnich  the  trust  has  been  administered,  and 
require  that  such  discretion  shall  be  fairly 
and  honestly  exercised ;  and  so  long  as  it 
appears  to  be  so  exercised,  the  Court  will 
not  deprive  the  trustee  of  the  discretionary 
power  which  he  possesses,  or  assume  itself 
the  exercise  of  that  power;  but  to  avoid  a 
repetition  of  suits,  where  there  is  reason  to 
apprehend  that  the  conduct  of  the  trustee 
may  be  liable  to  question,  the  Court  may 
require  the  dis<Qretion  of  the  trustee  to  bie 
exercised  under  its  view.  Ih, 

22.  Under  a  contract  for  the  sale  of  land, 
the  equitable  title  of  the  vendor,  and  those 
representing  him,  to  recover  from  the 
vendee,  and  the  obligation  of  the  ven- 
dee to  pay  —  the  purchase-money,  in 
the  sense  in  which  it  is  described  as  a  trust, 
is  not  an  express  trust,  within  the  25th 
sect,  of  the  stat.  3  &  4  Will.  4,  c.  27 ;  and, 
therefore,  that  the  right  of  the  vendor,  as 
such  cestui  que  trust,  to  a  lien  or  charge 
upon  the  land  for  the  amount  of  the  pur- 
chase-money, is  not  kept  on  foot,  under  the 
provision  contained  in  that  section.  Toft  v. 
Stephenson,  vii.  1 

23.  Upon  a  reference  to  the  Master  to. 
appoint  new  trustees  in  a  case  where  the 
iwwer  of  appointment  is  vested  by  the  author 
of  the  trust  in  a  party  to  the  cause,  the 
Master  will  have  regard  to  such  power  in 
selecting  the  trustees  from  the  persons  pro- 
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posed  by  that  party  and  by  others;  but  the 
Master  is  not  bound  to  approve  of  the  per- 
sons nominated  by  such  party  in  preference 
to  other  persons  whom  he  may  consider 
more  eligible ;  and  his  decision  is  not  open 
to  exception  merely  because  he  has  not 
chosen  tne  persons  nominated  by  the  party 
to  whom  the  power  was  given.  Middleton 
V.  Reay,  vii.  106 

24.  Semble,  where  parties  in  a  cause  have 
a  power  of  appointing  new  trustees,  and  it 
is  proper  for  tne  appointment  to  be  made 
in  the  cause,  there  should  be  special  direc- 
tions to  the  Master  to  approve  of  proper 
persons  to  be  nominated  by  the  parties 
having  the  power,  if  it  be  intended  to 
preserve  their  right  of  nomination.         lb. 

25.  Circumstances  in  which  the  exercise 
of  a  power  of  sale,  although  not  inconsistent 
with  the  terms  in  which  the  power  ^  is 
created,  would,  notwithstanding,  be  a 
breach    of  trust.     Marshall  v.    Sladden, 

vii.  428 

26.  Reciprocal  duties  of  trustees  and 
cestius  que  trust,  where  it  becomes  neces- 
sary to  raise  money  to  discharge  incum- 
brances on,  or  otherwise  deal  with,  the 
trust  property.  lb, 

27.  Circumstances  in  which  it  is  impro- 
per for  a  retiring  trustee  to  appoint  a  new 
trustee  without  communication  with  the 
cestuis  que  trust.  lb. 

28.  Trustees  ought  not  to  exercise  a 
power  of  selecting  new  trustees  for  the  mere 
purpose  of  continuing  the  trust  property 
und!er  the  management  of  a  particular 
solicitor,  even  if  the  trustees  they  select  be 
otherwise  unobjectionable.  lb. 

29.  A  trustee  who  retired  and  allowed  a 
new  trustee  to  be  appointed,  without  com- 
munication to  his  cestui  que  trust,  is  not  a 
necessary  part^  to  a  smt  complaining  of 
such  new  appomtment,  and  seeking  to  dis- 
place such  new  trustee  and  appoint  others, 
all  relief  against  the  retired  trustee  being 
waived.  lb. 

30.  Distinction  between  a  trust  created 
for  the  use  of  Protestant  Dissenters  gene- 
rally, and  for  the  use  of  an  existing  con- 
jrregation  of  Protestant  Dissenters  belong- 
ing to  a  particular  minister :  in  the  former 
case  Presbyterians,  Baptists,  and  Independ- 
ents, are  included ;  in  the  latter,  the  terms 
of  the  trust  open  an  inquiry  into  the  par- 
ticular character  of  the  congregation  wnich 
is  the  object  of  the  trust.  Attorney- General 
V.  Murdoch,  vii.  445 

31.  It  is  not  necessary,  in  order  that  the 
Court  may  be  enabled  to  enforce  a  trust  for  a 
certain  congregation  of  Dissenters,  that  the 
trust  shoula  be  declared  by  any  deed  or  writ- 
ing ;  the  Court  may  ascertain,  from  evidence 
or  usage  or  otherwise,  the  particular  trusts 
to  which  the  property  is  dedicated.         lb. 


92.  wnere  trosts  oi  a  meetmg-noTuie  in 
England  are  created  for  the  use  of  a  con- 
gregation, to  be  in  as  strict  connexion  as  is 
practicable  with  the  Established  Church  of 
Scotland,  no  person  is  entitled  to  be  a 
minister  of  the  meeting-house  whose 
opinions  or  acts  constitute  a  disaualification 
for  the  ministry  of  that  Church;  and  the 
fact  that  the  meeting  -  house  is  locally 
situated  beyond  the  jurisdiction  of  that 
Church  is  immaterial.  lb, 

88.  In  determining  the  question,  whether 
a  particular  minister  was  disqualified  as  a 
mmister  of  the  Established  Church  of  Scot- 
land, the  Court  considered  whether  the  acts 
of  such  minister  had  brought  him  within 
the  predicament,  which,  according  to  the 
terms  of  a  declaration  of  the  General 
Assembly  of  that  Church,  constituted  a  dis* 
solution  of  his  connexion  with  it,  without 
determining  whether  the  sentence  of  a  par- 
ticular presbytery,  depriving  him  oi  his 
licence,  was  or  was  not  conclusive  as  a  dis- 
qualification, lb. 

34.  A  cestui  que  trust  discovering  a  breach 
of  trust,  but  not  receiving  any  benefit  from 
it,  or  conniving  in  it  for  any  purpose,  and  not 
recognising  the  transaction,  is  not  precluded 
from  complaining  of  it,  merely  on  tne  ground 
that  he  abstainea  from  making  such  com- 
plaint until  long  after  he  first  knew  of  it. 
FhiUipson  v.    Gatty^   Chtty  v.  Phiaipson^ 

vii.  516 

35.  Where  stock  stood  invested  in  trust, 
for  the  mother  for  life,  with  remainder  to 
her  son  and  daughter  and  their  children, 
the  daughter  knew  of  an  application  by  the 
son  for  a  loan  from  the  trustees  of  part  of 
the  trust-moneys,  upon  his  personal  secu- 
rity, and  that  the  trustees  were  willing  to 
make  the  loan,  with  the  consent  of  her 
mother,  the  tenant  for  life,  and  that  the 
loan  was,  in  fact,  afterwards  made.  The 
daughter  objected  to  the  loan  in  her  com- 
munications with  her  mother,  but  did  not 
otherwise  oppose  it,  and  had  not  any  com- 
munication with  the  trustees  on  the  sub- 
ject : — Held,  that  this  was  not  such  acquies- 
cence on  the  part  of  the  daughter  to  the 
loan  as  to  preclude  her  from  charging  the 
trustees  with  the  breach  of  trust,  in  a  suit 
instituted  seven  years  after  the  transaction 
took  place.  lb. 

36.  Held,  also,  that  the  daughter  was  not 
precluded  from  so  charging  the  trustees,  by 
the  fact  that  she  knew  that  the  mother  had 
(untruly^  stated  to  her  son  that  she  (the 
daughter)  had  consented  to  the  loan,  such 
statement  of  the  daughter's  consent  never 
having  been  commumcated  to  the  trustees, 
or  constituted  any  part  of  the  sanction  or 
authority  under  wnich  they  acted.  lb. 

37.  It  was  not  necessary  to  decide  the 
simple  case,  whether,  if  the  daughter  had 
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permntea  tne  son,  m  tne  Deiiei  tnat  tne 
oaughter  assented  to  it,  to  obtain  the  loan 
from  the  trustees,  they  could  have  availed 
themselves  of  any  defence  to  the  suit,  which 
the  son  might  have,  as  against  the  daugh- 
ter ;  for,  in  this  case,  the  letters  of  the  son 
to  the  mother,  requesting  the  loan,  and 
upon  which  the  mother's  consent  was  given, 
proposed  not  to  affect  the  daughter's  rights 
as  against  the  trustees.  lb. 

38.  An  investment  by  trustees  of  £2,183 
trust  funds,  which  they  were  empowered  to 
lend  on  real  security,  in  a  mortgage  of  house 
property  in  a  town,  occupied  for  commercial 
purposes,  and  valued  at  £2,800,  a  value 
also,  in  some  measure  dependent  on  the 
performance  of  covenants, — held  not  to  be 
justified.  lb. 

89.  Where  trustees,  having  power  to  in- 
vest on  Grovemment  or  real  security^  and 
vary  such  investment  from  time  to  time, 
sold  out  stock  for  the  purpose  of  investing 
the  produce  of  the  stock  in  a  mortga^ 
whicn  they  were  not  justified  in  taking — it 
was  held,  that  the  Court  could  not  treat  the 
sale  of  the  stock  as  lawful,  and  the  invest- 
ment as  unlawfiil,  so  as  to  satisfy  the  trust 
by  replacing  the  money ;  but  that  the  whole 
must  DC  treated  as  one  ux\justifiable  transac- 
tion, and  that  the  trustees  must  replace  the 
stock.  lb. 

40.  Where  trustees  lent  the  trust-moneys 
to  one  of  the  cestuis  que  trust  upon  a  con- 
tract which  constituted  a  breach  of  trust, 
the  Court,  in  a  suit  by  the  trustees  against 
all  the  cestuis  que  trust,  refused,  as  against 
the  cestui  aue  trust  who  had  obtained  the 
loan,  to  make  a  decree  for  the  repayment 
of  the  money,  contrary  to  the  terms  of  the 
contract.  lb. 

41 .  Under  a  power  enabling  a  surviving  or 
continuing  trustee  to  appoint  a  new  trustee 
in  the  place  of  a  trustee  dying,  going  to  re- 
side abroad,  becoming  incapable  of  acting, 
&c.,  the  surviving  trustee,  although  himself 
residing  abroad,  may  appoint  another 
trustee  in  the  place  of  the  one  deceased. 
O'Reillv  y.  Aldersan,  viii.  101 

42.  Although  taking  up  his  permanent 
residence  abroad  in  such  a  case  does  not 
ipso  facto  deprive  a  trustee  of  his  office,  yet 
it  is  such  a  disqualification  as  entitles  the 
cestuis  que  trust  to  have  a  new  trustee  ap- 
pointed m  his  place.  lb. 

43.  It  is  the  duty  of  trustees  having 
power  to  appoint  new  trustees,  to  make 
such  appointment  impartially  as  between 
their  cestuis  que  trust,  and  not  without 
communication  with  them.  lb. 

44.  Decree  as  between  the  claimant  of 

Eroperty  and  the  trustee  who  claimed  to 
old  the  same  property  in  trust  for  an 
infant  defendant,  reserving  the  right  of 
the  infant  defendant.     EUey  v.  Lufofens^ 

viii.  159 
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45.  Position,  duty,  and  liability  of  a 
trustee  for  infants  of  an  estate  created  by 
an  invalid  deed,  or  a  deed  of  doubtful 
validity,  and  whicb  is  impeached  by  other 
parties.  lb. 

46.  A  power  to  appoint  a  new  trustee  in 
the  place  of  a  trustee  who  should  become 
incapable  to  act,  contemplates  the  personal 
incapacity  of  such  trustee ;  and  therefore  a 
trustee,  who  had  become  bankrupt,  and 
been  indicted  for  not  surrendering  to  the 
fiat,  and  had  absconded,  was  held  not 
thereby  to  have  become  "incapable"  of 
acting  in  the  trust,  within  the  meaning  of 
the  power.  In  the  Matter  of  Watt  *«  SetOe- 
mentj  and  of  the  Trustee  Act,  1850,  and  the 
Stat.  1  WiU.  4,  c.  60.  ix.  106 

47.  Where  there  are  several  trustees,  one 
of  whom  is  out  of  the  jurisdiction,  and  a 
new  trustee  is  appointed  by  the  Court  in 
his  place  under  the  Trustee  Act,  1850,  an 
order  vesting  the  trust  in  the  new  and  con- 
tinuing trustees  will,  under  the  10th  section 
of  that  Act,  have  the  effect  of  severing  the 
joint-tenancy — semble,  Ih. 

48.  The  Court  has  not  jurisdiction  under 
the  Trustee  Act,  1850,  to  take  away  the 

Sower  of  appointing  new  trustees  from  the 
onee  of  tne  ^wer,  where  the  donee  is 
capable  of  exercising,  and  willing  to  exercise, 
the  power,  although  such  donee  may  have 
disclosed  an  intention  or  desire  to  exercise 
his  power  corruptly.  In  re  Hodson^s  Setde- 
menl,  and  of  the  Trustee  Act,  1850,   ix.  118 

49.  Form  of  order  appointing  a  trustee 
in  the  place  of  a  trustee  out  of  the  jurisdic- 
tion, wnere  there  is  another  and  continuing 
trustee,  and  the  vesting  order  is  not  made. 
In  re  Player's  Trust,  and  of  the  Trustee  Act, 
1850,  ix.  22 

50.  A  suegestion  by  the  trustees  of  a 
fund,  that  tne  administrator  of  one  of  the 
cestui  one  trusts  who,  in  that  character  was 
entitled  to  a  distributive  share  of  the  fund, 
had  unfairlv  obtained  the  letters  of  adminis- 
tration under  which  he  claimed  such  share, 
is  no  defence  in  this  Court  to  the  claim  of 
the  administrator;  nor  is  it  a  defence  for 
trustees  to  suggest  that  a  deed,  under  which 
the  plaintiff  derives  his  title  from  the  cestui 
que  trust,  was  founded  on  mistake,  or  is 
otherwise  subject  to  be  displaced;  for  it  is 
contrary  to  the  course  of  the  Court  to 
direct  an  inquiry  as  to  the  validity  or  in- 
validity of  a  deed,  upon  a  suggestion  in  the 
answer  of  defendants,  the  trustees  of  the 
fund  to  which  it  relates,  where  the  ascer- 
tainment of  the  validity  or  invalidity  of  the 
deed  is  not  essential  to  the  safety  of  the 
defendants ;  and  the  fact  of  a  bill  having 
been  filed  to  set  aside  the  deed  under  which 
the  claim  is  made,  or  exclude  the  fimd  in 
question  from  its  operation,  is  not  aground 
upon  which  the  trustees  can  resist  the  legal 
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title  to  receive  the  fund;  for  the  Court 
cannot  give  the  plaintiff  in  such  other  suit 
the  benefit  of  an  injunction  to  protect  the 
fund  upon  the  suggestion  in  the  answer  of 
the  trustees;  but  the  existence  of  such 
other  suit  entitles  the  trustees  to  retain  such 
a  portion  of  the  trust  Amd  as  may  be  suffi- 
cient to  answer  their  costs  of  such  other 
suit    Devey  v.  Thornton,  ix.  222 

51.  It  is  not,  necessarily,  sufficient,  to 
entitle  trustees  to  their  costs  of  a  suit,  that 
they  have  acted  under  the  advice  of 
counsel.     S.  C,  ix.  232 

52.  Matters  of  personal  or  private  feeling 
cannot  be  considered  in  a  question  either  of 
merits  or  of  costs,  as  between  trustee  and 
cestui  que  trust ;  and,  therefore,  a  trustee 
who  deems  himself  to  be  or  is  assailed  by 
imputations  cast  upon  himbv  his  cestui  que 
trust,  is  not  justified  in  refusing  to  do  an 
act  which  his  trust  requires,  until  he  re- 
ceives an  apology  from  the  cestui  que  trust; 
and  if  he  refuses,  from  want  of  such  apology 
alone,  to  do  an  act  which  his  duty  as  trustee 
requires,  he  will  be  liable  to  the  costs  of  a 
smt  brought  to  enforce  the  performance  of 
such  duty.    Moore  v.  Prance,  ix.  299 

53.  A  trustee  is  not,  in  all  cases,  to  be 
made  liable  upon  the  mere  ground  of  having 
deviated  from  the  strict  letter  of  his  trust ; 
for  such  deviation  may  be  necessary  or 
beneficial  to  the  interest  of  the  cestui  que 
trusts ;  but  when  a  trustee  ventures  to  devi- 
ate from  the  letter  of  his  trust,  he  does  so 
under  the  obligation  and  at  the  peril  of 
aflerwards  satisfying  the  Court  that  the 
deviation  was  necessary  or  beneficial.  Har- 
rison V.  Randail,  ix.  397 

54.  The  existence  of  a  suit  in  which  an 
appointment  of  trust-funds  made  in  execu- 
tion of  a  power  is  brought  before  the  Court, 
and  directions  consequential  thereto  are 
obtained,  and  the  trustees  retire  and  arc 
succeeded  by  others,  but  in  which  material 
facts  connected  with  such  appointment  of 
the  trust-funds  are  not  brought  to  the 
knowledge  of  the  Court,  does  not  protect 
the  retiring  trustees  from  the  liabilities 
which  result  from  such  facts,  if  they  involve 
a  breach  of  trust  less  excusable.  lb. 

55.  A  trustee,  who,  having  good  reason 
to  doubt  the  validity  of  an  appointment, 
thinks  proper  to  act  upon  it,  must  be  af- 
fected by  the  consequences  which  follow 
upon  the  act.  Harrison  v.  Randallf    ix.  407 

56.  Order  by  the  Vice-Chancellor, — and 
not  by  the  Court  sitting  in  bankruptcy, — 
for  the  appointment  of  new  trustees  in  the 
place  of  a  bankrupt  trustee,  and  the  pay- 
ment of  the  trust  funds  to  such  new  trustees, 
under  the  Bankrupt  Law  Consolidation 
Act,  12  Si  13  Vict.  c.  106,  s.  130.  In  re 
Heath,  ix.  616 

57.  The  non-interference  of  the  trustees 
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for  a  long  period  does  not  preclude  them  or 
their  representative  from  sustaining  a  suit 
for  carrying  the  trust  into  effect,  so  long 
as  the  trust  subsists.  But,  sembley  on  the 
contrary,  it  is  the  duty  of  trustees  or  their 
representative  to  take  steps  for  enforcing 
the  trust.    Hughes  v.  WelU,  iz.  749 

58.  A  devise  and  bequest  of  the  testator's 
residuary  estate  to  two  persons,  with  an 
oral  intimation  cpven  by  the  testator  to  one 
(if  not  both)  of  the  devisees,  that  he  had 
confidence  in  them,  and  was  satisfied  they 
would  carry  out  his  intentions,  which  they 
well  knew,  and  an  assent  by  one  of  the 
devisees  to  this  intimation: — Held,  to  be  an 
undertaking  b^  the  devisee  that  he  would 
carry  out  the  intention,  and  to  be  therefore 
a  gin  upon  a  secret  trust.  And  it  appearing 
tlmt  the  trust  was  for  the  foundation  of  a 
Socialist  school,  and  either  charitable  or 
illegal,  the  Court  declared  it  void  as  to  the 
real  estate,  mort^;ages,  and  chattels  real,  and 
directed  an  inamry  into  the  nature  of  the 
trust  contemplated.      Russell  v.  Jackson^ 

X.  204 

59.  Where  it  appeared  that  the  gift  was 
made  upon  the  assent  and  consequent  un- 
dertaking of  one  only  of  the  devisees  in 
trust  to  perform  the  illegal  or  void  trust, 
the  other  devisee  could  not  take  the  estate 
beneficially.  Ih, 

60.  In  such  a  case,  if  the  extent  of  the 
property  intended  by  the  testator  to  be 
subjected  to  the  secret  trust  be  uncertain,  it 
lies  with  the  trustee  who  has  taken  the 
estate  by  means  of  his  assent  to  the  testa- 
tor's design,  to  shew  to  what  part  of  the 
property  the  trust  does  not  extend.         lb, 

61.  A  reason  for  not  appointing  a  person 
to  be  a  trustee,  may  not  be  a  ground  to 
remove  him  if  already  appointed.  AU.'Oen. 
V.  Clapham^  x.  613 

62.  A  direction  by  a  testator  that  his 
trustees  shall  stand  seised  and  possessed  of 
his  real  and  personal  estate  upon  trust  to 
raise  and  pay  an  annuity,  andsubiect  there- 
to to  raise  out  of  his  real  and  personal 
estate  a  sufiicient  sum  to  make  up,  with 
what  his  daughter  A.  had  received  on  her 
marriage,  an  amount  equal  to  the  property 
his  other  children  would  be  entitled  to  under 
his  will ;  and  a  devise  of  all  his  real  estate 
and  the  residue  of  his  personal  estate  to  his 
other  six  children,  as  tenants  in  common, 
and  until  a  sale  of  all  his  real  and  personal 
estate  should  be  made ;  and  in  order  that  no 
such  sale  should  be  required  to  ascertain  the 
amount  of  the  share  of  his  daughter  A.,  he 
authorised  his  trustees,  if  theyuiould  think 
fit,  to  cause  a  valuation  to  be  made  of  his 
real  and  personal  estate,  and  according  to 
its  amount,  after  deducting  debts,  &c.,  to 
fix  the  share  of  his  daughter  A.,  which 
should  be  accepted  by  her;  with  a  further 
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direction,  that  she  should  not  be  entitled 
to  any  interest  on  her  share,  until  eadi  of 
his  other  children  had  received  interest  on 
a  sum  equal  to  the  amount  previously  ad- 
vanced to  her;  and  that  no  valuation  should 
be  required  to  be  made  until  each  of  the 
other  children  had  received  such  equal  sum; 
and  a  clause  declaring  that  the  receipts  of 
the  trustees  shall  be  efficient  discharges  for 
any  money  payable  to  them  under  his  will, 
and  that  the  person  paying  it  shall  not  be 
liable  to  ascertain  the  necessity  or  regularity 
of  any  mortgage,  sale,  or  ^sposition  under 
the  trusts  of  the  will  x-^HM,  that  the 
trustees  had  a  power  of  sale  of  the  whole 
real  estate  of  the  testator,  which  it  was  at 
their  discretion  to  exercise  in  case  they  did 
not  think  fit  to  proceed  by  way  of  valuation. 
Bird  V.  Fox^  xL  40 

63.  The  testator,  at  the  tune  of  his  death, 
had  about  £3,000  in  the  hands  of  his 
bankers,  and  the  executors  paid  some 
moneys,  w^ich  thej^  received  on  account  of 
the  estate,  to  theur  account  at  the  same 
bank,  and  drew  out  such  sums  as  they  re- 
quired. About  nine  months  aflerthe  death 
of  the  testator,  the  bankers  became  bankrupt, 
£2,000  belonging  to  the  estate  in  their  hands, 
of  which  £1,000  was  ultimately  lost  by  the 
bankruptcy.  The  Master,  on  a  reference, 
thereupon  found  '^  That  there  were  not  any^ 
purposes  of  their  trust  which  rendered  it 
neoessaiy  for  the  executors  to  retain  the 
balance,  or  any  part  of  it,  with  the  bankers;*' 
but  the  Court  held  that  they  were  not 
answerable  for  the  loss.  Johnson  v.  Neu^xm^ 

xi.  160 

64.  The  testator  gave  his  property  to  C. 
and  D.,  upon  various  trusts,  and  among 
others  upon  trust  for  sale,  and  empowered  U. 
and  D.,  and  the  survivor  of  them,  his  heinB, 
executors,  &c.  to  give  receipts  for  the  pur- 
chase-money, and  concluded  by  appointing 
his  wife,  and  C.  and  D.  *^  trustees  and  ex«- 
ecutors"  of  his  will:*'— JSe^  that  this 
appointment  conferred  on  hu  wife  only 
tne  general  powers  and  duties  of  executrix, 
and  did  not  make  her  a  trustee  with  C. 
and  D.  under  the  specific  trusts  of  the  will. 
Sidebotham  v.  Watson^  xi.  170 

65.  Where  there  was  a  devise  and  bequest 
of  freehold  and  other  property,  and  all 
other  the  testator's  real  and  personai  estate,  to 
two  persons,  their  executors  and  administra- 
tors, upon  trust,  by  side  or  otherwise,  at  their 
discretion,  to  raise  and  invest  a  certain  sum 
of  money,  and  apply  the  interest  in  the 
maintenance  and  education  of  the  testator^s 
daughter,  until  her  age  of  twenty -one,  and 
then  to  pay  the  same  to  her  for  her  separate 
use;  one  of  the  devisees  in  trust  after  the 
death  of  the  other,  but  during  the  lifetime 
of  the  daughter,  and  whilst,  therefore,  it 
was  necessary  that  the  chai^  should  be 
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raised,  proceeded  to  sell  the  estate : — Held, 
on  an  objection  to  the  title,  that  the  survi- 
ving devisee  in  trust  might  exercise  the 
option  of  sellmg,  and  the  power  of  sale ; 
and  that  an  appucation  in  such  a  case  for 
the  direction  of  a  Ck>urt  of  equity  was  un- 
necessary.   Lane  v.  Dehenham,         xi.  188 

66.  Commissioners  having,  before  the 
passing  of  the  Municipal  Act  (5  &  6  Will. 
4,  c.  76),  been  empowered  by  a  local  Act  of 
Parliament  to  levy  rates  not  exceeding  2f . 
in  the  pound  in  any  one  year,  for  paving, 
lighting,  watching,  and  improving  the 
streets  of  a  town,  were,  by  the  Municipal 
Corporation  Act,  relieved  of  the  dutjr  of 
watching,  and  were,  by  the  effect  of  the 
same  Act,  prevented  from  levying  rates  of 
more  than  \s,  Sd.  in  the  pound  in  any  year : 
— Held,  that  although,  if  the  powers  of  the 
commissioners  had  been  sought  to  be 
affected  by  a  private  Act,  they  might  have 
applied  funds  raised  by  them  under  their 
Act  in  opposing  such  intended  private  Act, 
yet  they  could  not  apply  any  such  funds  in 
soliciting  a  new  Act  to  obviate  the  conse- 
quences of  the  public  general  Act,  or  to 
extend  the  powers  originally  given  to  them 
by  their  local  Act.      Att,-  Uen.  v.  Eastlake, 

xi.   205 

67.  The  representative  of  a  deceased 
trustee,  who  is  called  upon  to  transfer  the 
trust  property  to  new  trustees,  is  not  entitled 
to  be  furnished,  at  the  expense  of  the  Amd, 
with  a  duplicate  of  the  instrument  appoint- 
ing such  new  trustees,  nor  is  he  entitled,  at 
the  expense  of  the  fund,  to  an  attested  copy 
of  the  deed  creating  the  trust.  Warier  v. 
Anderson,  xi.  301 


TRUSTEE  OUT  OF  THE 
JURISDICTION. 

See  Statittes,  Constbuction  op,  1  WiU,  4, 
c.  60. 


TRUSTS  ACT. 
See  Tbustee  and  Cestui  que  Tbust. 

TURNPIKE  ROAD. 

See  CONTBIBUTION. 

Personal  liability  of  the  trustees  of  a 
turnpike  road,  who  exceed  the  powers  given 
them  by  their  Act  in  borrowing  money  on 
the  credit  of  future  or  expected  tolls. 
Wilson  V.  Ooodman.  iv.  62 

UNCERTAINTY. 

See  Absolute  Imtebest  —  DEscBipnoif — 
Devise — Legact. 
1.  A  bequest  will  not  be  held  void  for 
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uncertainty,  although  the  meaning  be  not 
absolutely  certain,  if  the  Court  can  arrive 
at  a  reasonable  degree  of  certainity.  Adams 
V.  JoneSy  ix.  485 

2.  Where  a  legacy  was  given  to  a  legatee 
by  the  name  and  description  of  ^'  C.  H.,  the 
wife  of  A.,"  H.  being  in  fact  the  wife  of  A., 
and  C.  II.  his  daughter,  an  infant  of  tender 
years,  the  Court  would  not  presume  that 
there  was  any  mistake  in  the  preparation  of 
the  will ;  ana,  it  being  more  probable  that 
the  testatrix  had  mistaken  the  name  than 
the  description  of  the  legatee,  the  Court  held 
that  the  legatee  intended  was  reason- 
ably certain,  and  decreed  the  legacy  to  be 
paid  according  to  the  description  and  not 
according  to  me  name.  lb, 

3.  Bill  for  the  specific  performance  of  an 
agreement  made  between  patentees  for  the 
use  of  their  respective  patents,  embodied  in 
an  order  at  Nisi  Prius,  the  defendants  ad- 
mitting that  they  were  bound  by  the  agree- 
ment, and  that  it  ou^ht  to  be  specifically 
performed,  but  disputmg  its  meaning — dis- 
missed without  costs,  on  the  ground  that 
the  agreement  was  framed  in  terms  which 
were  mcapable  of  any  certain  construction. 
Tatham  v.  Platty  ix.  660 

UNCLAIMED  DIVIDENDS. 
See  Pleading. 


UNDERTAKING. 

See  Appendix,  vol.  ix,  p.  xci — Joint- 
Stock  Company. 


UNDERTAKING  TO  SPEED. 
See  Replication. 

UNDUE  INFLUENCE. 
See  SoLiciTOB  and  Client. 
Where  a  promissonr  note  appeared  to 
have  been  signed  by  a  lady,  in  her  twenty- 
second  year,  as  surety  for  her  step- father, 
in  whose  house  she  had  been  resicBng  with 
her  mother  for  many  years  previously,  the 
Court  restrained  execution  against  her  on 
a  judgment  obtained  by  the  payee.  Hspei/ 
V.  Lake,  x.  260 

UNITARLAN^  CONGREGATIONS. 

A  bequest  for  the  assistance  of  Unitarian 
congre^tions  held  to  be  valid,  and  the 
trust  directed  to  be  carried  into  execution. 
Shrewsbury  v.  Hornby,  v.  406 

USURY. 

An  agreement  made  upon  the  occasion  of 
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the  intended  transfer  of  a  mortgage,  that 
the  interest  of  the  mortgage-money,  at  £5 
per  cent,  (to  be  reduced  to  £4  per  cent,  if 
paid  within  a  limited  time),  should  run 
from  the  date  of  the  proposed  transfer, 
being  the  date  of  the  deed  of  transfer, 
although,  owing  to  the  mortgagor  being 
then  unprepared  to  procure  the  execution 
of  that  deed,  the  mortgage-money,  which 
was  then  ready  to  be  advanced,  was  not 
actually  advanced  until  a  subsequent  time : 
— Heia,  not  to  be  usurious — ^less  than  £5 
per  cent,  having,  in  fact,  been  taken,  the 
transaction  bemg  bon&  fide,  and  there 
having  been  no  absolute  reservation  of  more 
than  £5  per  cent.,  but  only  a  reservation 
from  the  burden  of  which  the  mortga^r 
mieht,  at  his  option,  have  discharged  him- 
self.   Long  V.  Storie,  iz.  542 

VACATION. 
See  Pro  Confbsso— Time. 

VALUABLE  CONSIDERATION. 

Semble^  the  mutual  concurrence  of  a  hus- 
band and  wife  in  the  levying  of  a  fine  of 
lands  in  which  they  were  jointly  interested, 
and  in  the  declaration  of  the  uses  for  the 
benefit  of  their  issue,  constitutes  a  valuable 
consideration  to  support  the  deed  declaring 
such  uses.    Parker  v.  Carter,  iv.  409 

VALUATION. 
See  Acquiescence. 

VALUATION  OF  BUILDINGS. 
See  Tithes. 

VARIATION  OF  ORDER. 
See  Oedeb. 
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See  Acquiescence  —  Common    Lands  — 
Conditions  op   Sale — Costs — Demue- 
B£R  —  Joint-  Stock    Compant  —  Land 
Tax  Redemption — ^Lessor^s  Title — Lis 
Pendens  — Mining  Shares — Notice — 
Order — Power  op  Sale — Ship — Soli- 
citor— Specific  Performance — Sta- 
tutes, Construction  of,  3  ^  4  Wm.  4, 
c.  27 — Tenant  for  Life  and  Remain- 
derman — Title — Trustee — Trustee 
and  Cestui  que  Trust — ^Waste. 
1.  AVhere  an  estate  was  directed  by  the 
testator  to  be  sold  after  the  death  of  a  cer- 
tain person,  and  the  sale  was  made  during 
the  life  of  that  person,  under  a  decree,  some 
of  the  persons  interested  in  the  proceeds 
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being  infants  or  not  sni  juris,  the  Court 
woukI  not  compel  the  purchaser  to  aooept 
the  title.    Blocklow  v.  LatoSj  iv.  40 

2.  The  purchaser  of  the  estate  of  an  in- 
solvent debtor  from  his  assignees,  at  a  sale 
by  auction,  vnll  not  be  afiected  W  con- 
structive notice  of  circumstances  of  negli- 
gence on  the  part  of  the  assignees  in  con- 
ducting the  sale, — such  circumstaiice  being 
entirely  collateral  to  any  question  of  title. 
Barrel  v.  Dan,  iv.  440 

3.  A  sale  of  the  estate  of  an  insolvent 
debtor,  made  bond  fide,  at  a  public  auction, 
is  not,  after  conveyance  to  the  purchaser, 
necessarily  voidable  in  equity,  only  because 
the  purdiaser,  a^r  the  sale,  but  before  the 
conveyance,  had  notice  of  circumstances 
attending  the  conduct  of  the  sale  by  the 
assignees  amounting  to  negligence  on  their 
part.  lb, 

4.  A  purchaser,  complaining  that  his 
conveyance  did  not  comprise  the  whole  of 
the  propertv  which  he  had  contracted  for, 
filed  his  bill  for  a  conveyance  of  the  re- 
mainder, and  obtained  an  injunction  re- 
straining the  vendor  from  suing  him  for 
the  purchase-money,  part  of  which  was 
afterwards  ordered  to  be  paid  into  Court 
to  abide  the  event  of  the  suit.  The 
bill  was  dismissed :  —  Held,  that  the 
vendor  was  entitled  to  the  residue  of 
the  purchase-money,  and  the  interest  upon 
it  to  the  time  of  payment,  although  the 
purchase-money  in  court  had  not  been  laid 
out,  and  no  interest,  therefore,  had  accrued 
thereon.    Humphreys  v.  Home,       iv.  276 

5.  The  purcnaser  of  a  real  estate  be- 
came insolvent  after  part,  but  before  the 
whole,  of  the  purchase-money  was  paid,  or 
the  conveyance  executed.  The  vendor 
died,  having  devised  the  estate  to  the  plain- 
tifis,  and  appointed  one  of  them  his  ex- 
ecutor. The  bill  was  filed  against  the  pro- 
visional assignee  of  the  insolvent,  ana  an 
equitable  mortgagee  by  deposit  of  the 
agreement  for  purchase;  and  it  prayed  the 
payment  of  the  residue  of  the  purchase- 
money  hy  the  defendants,  or  by  wAe  of  the 
estate.  The  plaintifis  did  not  prove  their 
title  as  devisees.  The  defendants  dis- 
claimed:— Held,  that  the  Court  could  not 
make  the  decree  sought  without  evidence 
of  the  devise;  but  that,  upon  payment  of 
the  costs  of  the  defendants,  the  Court  might 
(the  defendants  not  opposing)  declare  the 
plaintiffs  absolutely  entitled  to  the  estate. 
Gabriel  v.  Sturgis,  v.  97 

6.  Reference  as  to  title  directed  on  mo- 
tion after  answer  to  a  bill  for  specific  per- 
formance by  the  vendor  agunst  the  pur- 
chaser, notwithstanding  the  purchaser 
stated  that  his  requisitions  on  the  abstract 
had  not  been  complied  with,  although  the 
time  for  completion  of  the  contract  had 
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long  expired,  and  he  had  given  notice  of 
his  intention  to  rescind  the  contract.  Wood 
y.  MachUy  t.  158 

7.  Objections  to  title  mean  such  objec- 
tions as  can  only  be  properly  the  subject  of 
abjudication  upon  the  investigation  of  the 
tide ;  and  such  are  cases  where  the  dispute 
is  as  to  the  apj^lication  of  the  conditions  of 
sale,  the  propriety  or  validity  of  the  condi- 
tions themselves  not  being  questioned.    lb. 

8.  The  purchaser  cannot,  owing  merely 
to  the  delay  of  the  vendor  in  complying 
with  his  requisitions,  determine  the  con- 
tract without  notice,  or  bring  an  action  for 
his  deposit  before  the  termination  of  his 
notice,  where  time  was  not  ori^ally  of 
the  essence  of  the  contract.  Whether  he 
can  do  so  after  the  expiration  of  notice, 
where  time  has  not  been  made  of  the 
essence  of  the  contract,  or,  being  of  the 
essence  of  the  contract,  has  been  waived, 
depends  upon  the  conduct  of  the  vendor 
after  notice.  lb. 

9.  Reference  of  title,  upon  motion  by 
the  plaintiff  (the  vendor)  after  answer, 
notwithstanding  the  question  in  dispute  in 
the  cause  might  have  been  conveniently 
determined  by  the  Court  at  the  hearing, 
without  a  reference.     Curling  y.  Flight, 

V.  248 

10.  Whether  the  question  in  a  cause  be, 
what  evidence  of  title  the  vendor  is  bound 
to  give ;  or  whether  he  is  able  to  give  suf- 
ficient evidence, — ^the  question  is  equally 
one  of  title,  and  the  proper  subject  of  a 
reference.  lb. 

11.  Bill  by  the  vendor  for  the  specific 
performance  of  a  contract  to  purchase  a 
timber  estate,  where  the  particulars  of 
sale  described  it  as  comprismg  a  certain 
wood  "  with  upwards  of  sixty-nve  acres  of 
fine  oak  timber  trees,  the  average  size  of 
which  approached  fifty  feet,**  and  in  the 
particulars  of  the  lot  described  it  only  as 
"sixty-five  acres  two  roods  and  twelve 
perches  of  growing  timber.**  It  appeared, 
on  the  evidence  for  the  plaintiff,  that  the 
average  size  of  the  trees  was  about  thirty- 
five  feet,  but  on  that  for  the  defendant  that 
it  was  only  about  twentv-two  feet;  and 
the  defendant  moreover  alleged  that  it  was 
sold  at  a  time  when  he  \m  no  means  of 
seemg  the  wood,  and  that  he  relied  on  the 
particulars  of  sale: — Held,  that,  as  the  re- 
presentation on  the  particulars  of  sale  had 
proved  to  be  incorrect,  and  as  it  was  not 
shown  that  the  defendant  knew  it  to  be 
incorrect  at  the  time  of  making  the  con- 
tract, the  Court  would  not,  at  all  events, 
enforce  the  specific  performance  of  the 
contract  without  compensation;  and  that 
(inasmuch  as  the  particulars  of  sale  did 
not  express  what  number  of  trees  or 
quantity  of  timber  the  wood  contained) 
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it  was  not  a  case  in  which  the  Court 
could  measure  the  extent  of  the  deficiency, 
or  ascertain  the  amount  of  compensation ; 
and  that  the  bill  must  therefore  be  dis- 
missed.     Lord    Brooke    v.    Rounthwaite, 

V.  298 

12.  If  a  vendor  contract  with  two  dif- 
ferent persons  for  the  sale  to  each  of  them 
of  the  same  estate,  the  Court  will,  prima 
facie,  enforce  the  contract  which  was  first 
made ;  and  if  the  party  with  whom  the 
second  contract  was  made  should,  alter 
notice  of  the  first  contract,  procure  a  con- 
veyance of  the  legal  estate  in  pursuance  of 
the  second  contract,  the  Court  will,  in  a 
suit  for  specific  performance  by  the  first 
purchaser  against  the  vendor  and  the  second 
purchaser,  decree  the  latter  to  convey  the 
estate  to  the  plaintiff.    Potter  v.  Sanders, 

vi.  1. 

13.  A  purchaser  offered  a  price  for  an 
estate,  and  the  vendor,  by  a  letter  sent  by 
post  and  received  by  the  purchaser  the  day 
after  it  was  put  into  the  post-office,  accepted 
the  offer: — Held,  that  the  vendor  was 
bound  by  the  contract  from  the  time  when 
he  posted  his  letter,  although  it  was  not 
received  by  the  purchaser  until  the  follow- 
ing day.  lb. 

14.  Sale  and  assignment  of  a  life  interest 
in  leaseholds,  in  consideration  of  a  weekly 
sum  to  be  paid  to  the  vendor  during  her 
life,  with  a  covenant  by  the  purchaser,  for 
himself  his  heirs,  executors,  and  adminis- 
trators, to  make  the  weekly  payment  to  the 
vendor,  and  to  repair  and  insure  the  pre- 
mises, and  otherwise  perform  the  covenants 
in  the  lease: — Held,  that  the  vendor  was 
entitled  to  a  lien  on  the  life  interest  in  the 
leaseholds,  which  was  the  subject  of  the 
assignment,  for  the  weekly  payment.  Mat' 
thew  V.  Bowler,  vi.  110 

1 5.  A  bidder  at  a  sale  imder  the  decree  of 
the  Court,  who  is  not  a  party  to  the  cause  or 
interested  in  the  estate  which  is  the  subject  of 
the  sale,  has  no  right  to  apply  to  the  Court 
to  set  aside  a  sale  to  another  bidder  on  the 
ground  of  irregularity,  in  that  the  latter, 
although  reported  the  purchaser,  was  not, 
in  fac^  the  highest  bidder.  Whether  he 
may  apply  to  he  declared  the  purchaser  in 
the  place  of  the  bidder  reported  to  be  the 
best  purchaser — qtuere.  Hughes  v.  Lips- 
combe,  vi.  142 

16.  When  the  vendor's  bUl  for  specific 
performance  is  dismissed  on  the  ground  of 
nis  laches  in  instituting  the  suit,  and  with- 
out any  decision  on  the  question  of  title, 
the  Court  will  not  order  the  deposit  to  be 
returned  to  the  purchaser,  but  will  leave 
both  parties  to  their  1^^  remedies.  South- 
comb  V.  The  Bishop  of  Exeter,  vi.  225 

17.  Premises  were  advertised  to  be  sold 
according  to  certain  printed  particulars  and 
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conditions  of  sale.  Before  the  sale  took 
place,  several  of  the  printed  copies  were 
altered  by  the  vendor's  solicitor,  who  intro- 
duced, in  writing,  a  reservation  of  a  right 
of  way  to  other  premises  belonging  to  the 
vendor.  Several  of  the  altered  copies  of 
the  particulars  were  laid  on  the  table  in  the 
auction-room,  without  any  remark  with 
regard  to  the  alteration,  and  an  altered 
copy  was  delivered  to  the  auctioneer,  who 
read  the  same  aloud  before  the  biddings 
commenced;  but  the  party  who  became  the 
purchaser  did  not  hear  or  notice  the  altera- 
tion. The  contract  was  signed  by  the  auc- 
tioneer (inadvertently),  and  by  the  pur- 
chaser, on  a  copy  of  the  particulars  of  sale 
not  containing  the  reservation.  After  the 
purchase-money  was  paid  and  possession 
given,  the  purcnaser  filed  his  bill  for  a  spe- 
cific performance  of  the  contract  by  a  con- 
veyance from  the  vendor  without  a  reserva- 
tion of  the  right  of  way ;  and  the  bill  was 
dismissed,  wiuout  costs.    Manser  v.  Back, 

vi.  443 

18.  The  vendor's  bill,  in  a  suit  for  spe- 
cific performance  of  an  agreement  to  take 
an  assignment  of  a  lease,  stated  a  cove- 
nant in  the  lease  not  to  assign  without  the 
license  of  the  lessor,  but  did  not  aver  that 
the  plaintiff  had  or  could  obtain  such  a 
license: — HeldL,  upon  demurrer,  that  the 
Court,  at  the  hearing  of  the  cause,  upon 
such  facts,  would  not  dismiss  the  bill,  but 
would  refer  it  to  the  Master  to  inquire 
whether  the  vendor  could  make  a  good 
title ;  and  that  the  demurrer  must,  there- 
fore,   be    overruled.      Smith    v.    Capron^ 

vii.  185 

19.  If  the  boundary  of  property  con- 
tracted to  be  purchased  can  be  certainly 
defined,  whether  the  extent  be  more  or  less, 
the  purchaser  will  be  bound  by  the  con- 
tract; but  whether  he  will  be  so  bound  if 
the  boundary  depends  on  a  plan  or  instru- 
ment which  is  so  vague  as  not  to  admit  of 
legal  construction  —  quare.  Monro  v. 
Taylor,  viii,  51 

20.  A  contract  by  a  lessee  under  an 
ecclesiastical  corporation,  whilst  he  was 
in  treaty  with  the  corporation  for  the 
renewal  of  hb  lease,  to  sell  the  leasehold 
premises,  does  not  necessarily  throw  upon 
him  the  obligation  of  procuring  the  re- 
newal of  the  lease  at  his  own  expense,  for 
the  benefit  of  the  purchaser ;  whether,  if 
the  vendor  after  the  contract  procure  such 
renewed  lease,  the  purchaser  is  not  entitled 
to  take  it  without  bearing  the  expense  of 
the  renewal — guare.  lb, 

21.  B.  became  the  purchaser  of  premises 
at  an  auction,  declaring  himself  the  a^ent 
of  C.  in  C.'s  presence;  but  the  vendors' 
solicitor  required  B.  to  sign  the  agreement, 
and  declined  to  substitute  the  name  of  C. 
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Communications  aflerwards  took  place  be- 
tween the  vendors'  solicitor  and  C,  with 
reference  to  the  title.  The  vendors  after- 
wards brought  their  bill  against  B.  and  G. 
for  specific  performance  of  the  contract : — 
Heldy  that,  supposing  B.  to  be  the  agent  of 
C,  vet  the  signature  of  B.  to  the  contract 
made  him  personally  liable  to  perform  it 
Chadwick  v.  Maden^  ix.  188 

22.  That  the  communication  between  the 
vendor's  solicitor  and  the  solicitor  of  C. 
with  reference  to  the  title,  was  not  an  adop- 
tion of  C.  as  the  purchaser  in  the  place  of 
B.,  but  should  be  assumed  to  be  made  in 
furtherance  of  the  original  contract,  in 
which,  according  to  B.'s  representation,  he 
was  (as  between  himself  and  C.)  only  a 
formal  party.  lb, 

23.  That  the  bill  of  the  vendors  having 
been  dismissed  against  C,  at  his  instance, 
C.  would  not  be  allowed  to  set  up,  in  a  suit 
by  B.  against  himself,  that  the  decree 
against  B.  in  the  suit  of  the  vendors  had 
been  improperly  obtained  in  his  absence. 

lb. 

24.  That  the  acceptance  of  the  title  by 
C.  in  such  communications  would  not  be 
binding  upon  B.,  for  such  acceptance  would 
be  re^rded  as  having  been  made  in  C.'s 
own  nght,  as  claiming  through  B.,  and  not 
as  agent  for  B.  lb* 

25.  A  party  claiming  an  interest  in  a 
purchase  by  virtue  of  a  contract,  as  having 
been  entered  into  on  his  behalf,  is  a  proper 
party  to  a  suit  by  the  vendor  for  the  spe- 
cific performance  of  the  contract ;  other- 
wise, if  he  daim  merely  as  a  sub-purchaser 
—Semble,  lb. 

26.  After  a  sale  by  auction  of  a  messuage 
and  lands,  one  of  the  conditions  of  which 
was,  that  any  mistake  or  error  in  the  de- 
scription of  the  property,  or  any  other 
error  in  the  particulars,  should  not  annul 
the  sale,  but  (except  where  otherwise  pro- 
vided for  by  the  conditions)  a  compensation 
should  be  given  or  taken,  to  be  settled  by 
two  referees,  or  an  umpire, — ^it  was  found 
that  one  of  the  lots  contained  about 
twenty  acres  more,  and  another  about 
ten  acres  less,  than  the  quantity  of  land 
described  in  the  particulars:  —  Held, 
that,  upon  the  construction  of  the  condi- 
tion, the  mistake  or  error  thereby  contem- 
plated was  such  a  mistake  or  error  as 
would  annid  the  contract.  Leslie  v.  Tomp- 
son,  ix-  268 

27.  That  the  excess  of  the  quantity  ot 
land  in  one  of  the  lots,  and  the  deficiency 
'in  the  other,  were  both  subjects  of  com- 
pensation within  the  condition;  and  that 
the  Court  would,  if  necessary  refer  it  to  the 
Master  to  settle  the  amount  of  such  com- 
pensation, notwithstanding  that,  ftqm  the 
variety  in  the  nature  of  tne  different  por- 
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tions  of  the  land  in  which  the  variations 
occurred,  there  was  no  uniform  standard 
for  computing  such  amount.  Tb, 

28.  That,  whether  a  vendor  could,  or 
could  not,  in  equity  be  relieved,  on  the 
ground  of  mistake,  from  a  contract  for  the 
sale  of  lands  inaccurately  described  as  to 
quantity,  and  which  description  has  been 
prepared  by  his  solicitor  from  former  par- 
ticulars and  conditions  relating  to  the  same 
property,  drawn  up  by  another  solicitor  on 
the  report  of  a  surA'^eyor, — equity  would  not, 
in  sucn  circumstances,  enforce  the  contract 
against  the  vendor,  unless  the  case  should 
be  one  for  compensation,  and  the  purchaser 
should  submit  to  make  such  compensation. 

lb. 

29.  The  actual  designation,  in  the  parti- 
culars of  the  property  offered  for  sale,  of 
the  number  or  acres  contained  in  a  lot — 
HeU  to  negative  the  presumption  of  anv 
intention  on  the  part  of  the  vendor  to  sell 
the  estate  in  the  lump.    8,  C,        ix.  273 

30.  On  a  contract  for  the  sale  of  lands, 
described  as  partly  freehold  and  partly 
copyhold,  and  the  timber  thereupon  (the 
latter  at  a  specified  valuation),  upon  a  con- 
dition that  the  vendor  should  not  be  re- 
quired to  distinguish  the  freehold  land  from 
the  copyhold,  nor  the  respective  boundaries 
thereof,  it  was  held^  that,  upon  the  parti- 
culars and  conditions,  the  contract  for  the 
land  and  timber  was  one  contract,  and  not 
separate  contracts ;  and  that  the  purchaser 
was  bound  to  pay  for  the  timber  at  the 
valuation,  notwithstanding  the  fact  that 
it  might  be  wholly  upon  the  copyhold 
land,  and  therefore  subject  to  the  rignts  of 
the  lord,  and  the  restrictions  of  the  custom. 
Crosse  v.  Lawrence,  ix.  462 

81.  Where,  upon  a  contract  for  the  sale 
of  an  estate,  a  separate  and  distinct  con- 
tract is  made  for  the  sale  of  the  timber 
upon  it,  the  Court  will  not  enforce  the 
latter  contract  unless  the  vendor  can  give 
the  purchaser  such  possession  and  dominion* 
over  the  timber  as  will  entitle  him  to  fell 
and  remove  it ;  but,  if  an  entire  contract 
be  made  for  the  sale,  both  of  the  estate 
and  the  timber  (notwithstanding  the  pur- 
chase-money is  made  up  of  distinct  sums 
for  each),  the  vendor  is  only  bound  to 
make  out  his  title  to  the  land  according  to 
the  contract ;  and  the  title  to  the  land  is 
|he  title  to  the  timber  upon  it.  lb. 

82.  The  purchuiscr  of  undistinguished 
freehold  and  copyhold  land  and  timber, 
under  a  single  and  entire  contract,  must  be 
considered  as  estimating,  in  the  price  he 
pays  for  the  land,  the  price  he  pays  for  the 
timber.     *S'.  C,  ix.  467 

33.  Pending  a  dispute  respecting  the 
title  to  land  contracted  to  be  sold,  and  to 
avoid  the  question  as  to  the  interest  of  the 
purchase-money,  the  vendor  gave  the  pur- 
ichaser  the  opportunity  of  ravesting  the 
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purcharc-moncy,  in  consols  in  the  joint 
names  of  the  vendor  and  purchaser,  pro- 
vided the  inventnicnt  was  made  by  a  cer- 
tain day,  and  the  purchaser  made  the  in- 
vestment accordingly  : — Hehl,  that  the 
vendor,  having  proposed  the  investment, 
could  not  have  charged  the  purchaser  with 
the  loss,  if  the  funds  had  fallen,  and  that 
the  vendor  was  entitled  to  the  benefit  ac- 
cruing from  the  funds  having  risen.  Btcr- 
rotighes  V.  Brovme,  ix.  609 

34.  A  purchaser  cannot  throw  upon  a 
vendor  the  risk  of  an  investment  of  the 
purchase-money ;  and  if  he  makes  a  pay- 
ment to  or  on  account  of  the  vendor  in 
respect  of  the  purchase-money,  the  money 
paid  becomes  tne  property  of  the  vendor, 
so  that  the  purchaser  can  claim  no  benefit 
of  any  investment  which  the  vendor  may 
make.  lb, 

35.  The  Court  may  not  decree  specific 
performance  of  a  contract  for  the  sale  of  a 
reversion,  if  the  vendor  had  misled  the 
purchaser  by  stating  that  it  was  subject  to 
a  lease  containing  all  the  usual  covenants 
for  repairs,  &c.,  the  vendor  knowing,  at 
the  same  time,  that  there  was  no  person 
against  whom  the  covenants  could  be  en- 
forced ;  but  where  property  is  sold  subject 
to  a  lease  so  described,  and  tenants  are  in 
possession  of  the  property,  and  pay  their 
rent  according  to  the  terms  of  the  lease, 
and  the  vendor  is  not  aware,  at  the  time  of 
the  contract,  of  any  diflSculty  in  enforcing 
the  covenants,  the  Court  will  not  refuse  to 
decree  specific  performance,  on  the  ground 
that  the  vendor  cannot  show  upon  whom 
the  liability  of  the  covenants  in  the  lease 
has  devolved ;  and  the  vendor  is  not  bound 
to  find  out,  and  acquaint  the  purchaser 
with,  the  name  of  the  party  who  may  be 
liable  to  such  covenants.    Flint  v.  Woodin, 
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36.  Though  a  puffer  ought  not  to  be 
employed  to  screw  up  the  price,  or  take 
advantage  of  the  ignorance  of  other 
bidders,  yet  a  progressive  bidding  to  a 
fixed  or  reserved  bidding  by  a  person  em- 
ployed by  the  vendor,  without  the  know- 
ledge of  the  other  bidders,  will  not  neces- 
saril  V  be  deemed  to  be  taking  an  advantage 
of  tneir  ignorance.  lb, 

37.  A  party  to  a  contract  becoming 
aware  of  an  objection  to  the  validity  of 
the  contract,  must  forthwith  $>tate  it  as  an 
objection  on  which  he  means  to  resist  per- 
formance of  the  contract ;  or  if,  after  such 
knowledge,  he  treats  the  contract  as  sub- 
sisting, he  will  be  considered  to  have  waived 
the  objection.  lb, 

38.  Though  the  auctioneer  at  a  sale  by 
auction  is  the  agent  of  the  purchaser,  yet 
he  is  not  his  agent  for  all  purposes ;  and 
there  is  no  reason  why  he  may  not  sell 
property  of  which  he  is  himself  the  owner 
—Semblf.  lb, 
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39.  An  agreement  on  the  sale  of  an 
estate,  that  the  title  deeds  should  be  deli- 
vered to  the  purchaser  on  the  completion 
of  the  contract,  but,  as  the  deeds  related 
also  to  other  property  belonging  to  the 
vendors,  the  purchasers  should  enter  into, 
or  procure  to  be  entered  into,  one  or  more 
proper  and  sufficient  covenant  or  covenants 
with  the  vendors  for  the  production  and 
delivery  of  copies  of  such  deeds.  The 
purchasers  were  trustees,  and  entered  into 
the  contract  in  pursuance  of  the  directions 
in  the  will  of  their  testator  for  the  invest- 
ment of  his  personal  estate  in  the  purchase 
of  lands,  to  be  settled  to  certain  uses  creat- 
ing[  estates  for  life,  with  remainder  over  in 
strict  settlement.  The  estate  was  conveyed 
by  the  vendors  to  the  purchasers  to  the 
uses  declared  by  the  will  of  their  testator : 
— Held,  that  the  agreement  to  enter  into  a 

S roper  and  sufficient  covenant  for  the  pro- 
uction  of  the  deeds,  did  not  mean  that  the 
vendors  should  be  entitled  to  a  covenant 
which  would  secure  to  them  their  produc- 
tion at  all  times  and  under  all  circum- 
stances; that  the  word  "sufficient"  was 
connected  with  the  word  "proper;"  that 
the  extent  and  sufficiency  of  the  covenant 
must  in  a  great  degree  depend  on  the  mode 
in  which  the  conveyance  was  taken ;  that 
releasees  to  uses  do  not  stand  in  a  worse 
position  than  trustees,  who,  according  to 
the  ordinary  rule  of  the  Court,  are  required 
to  covenant  for  their  own  acts  only :  and 
that  the  Court  would  not  compel  the  pur- 
chasers, who  were  only  releasees  to  uses, — 
especially  after  the  uses  were  executed  by 
the  statute, — ^to  enter  into  such  covenants. 
OjuIow  v.  Lord  Londesborougk,  x.  67 

40.  A  railway  company  contracted  with 
the  owner  of  lands  to  pay  interest  for  the 
purchase -money,  and  compensation  to  be 
awarded  for  so  much  or  the  lands  as 
should  be  taken  for  the  railwav ;  and  it 
was  agreed  that  the  money  snould  be 
deposited  in  a  certain  bank  until  the  com- 
pletion of  the  purchase,  and  that  the 
mterest  should  be  paid  to  the  owner  up  to 
and  inclusive  of  tne  day  on  which  the 
purchase  should  be  completed: — Held, 
that  the  reasonable  construction  of  this 
agreement  was,  that  it  referred  to  the 
completion  of  the  purchase  by  the  pur- 
chaser ;  that,  on  the  part  of  the  purchaser, 
the  purchase  was  completed  by  the  pay- 
ment of  the  purchase-monev  into  Court ; 
and  that  it  did  not  necessarily  refer  to  the 
complete  conveyance  of  the  estate,  and  the 
final  settlement  of  the  purchase.  Lewis  v. 
The  South  Wales  Railway  Company^  x.  113 

41.  A  covenant  by  the  lessee  to  insure 
the  demised  premises  in  the  names  of  him- 
self and  the  lessor, — although  not  per- 
formed literally,  by  an  insurance  in  the 
lame  of  the  lessor  onl  v,  is  yet  so  far  sub- 
^antifdly  performed  for  the  benefit  of  the 
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lessor,  that  he  could  not  recover  for  a 
breach  of  the  covenant, — ^the  stipulation 
for  the  insurance  in  the  name  of  the  lessee 
being  for  the  exclusive  benefit  of  the  latter, 
and  which  he  is  at  liberty  to  dispense  with : 
— Held,  therefore,  that  the  cu'cumstance 
that  the  original  lessee  could  not  be  found, 
and  that  no  insurance  could  be  effected  in 
his  name,  was  not  an  objection  to  the  title 
of  an  underlessee.     Havens  v.  Aliddleton^ 

X.  641 

42.  A  landowner  agreed  to  sell  land  to 
a  railway  company,  and  the  company,  re- 
quiring unmeaiate  possession  of  it,  offered 
to  deposit  the  purchase -money  in  a  certain 
bank  in  the  jomt  names  of  the  vendor  and 
the  chairman  of  the  company,  pending  the 
investigation  of  the  title.  The  vendor 
assented  to  the  deposit  being  made,  but  in 
a  different  bank,  and  stipulated  also  that 
he  should  be  paid  £6  per  cent,  interest 
from  the  time  possession  was  given.  The 
deposit  was  accordingly  made,  and  posses^ 
sion  taken  by  the  companv.  Before  the 
conveyance  was  completea,  the  bankers 
with  whom  the  money  stood  became  bank- 
rupt, and  most  of  it  was  lost : — Held,  that 
the  loss  must  be  borne  by  the  vendor,  the 
deposit  having  been  made  and  accepted  aa 
payment,  and  not  merely  as  security.  Sir 
Horace  St,  Paul  v.  The  Birmingham,  Wd" 
verhampton,  and  Stour-  Valley  Railway  Com- 
pany,  xi.  305 

43.  A  railway  company,  having  pur* 
chased  and  taken  an  assignment  of  the 
interest  of  a  leaseholder  m  certain  pre- 
mises, also  took,  under  their  compulsory 
powers,  the  interest  of  the  freeholder  in 
the  same  premises,  and  paid  the  amount  of 
the  valuation  of  such  interest,  and  com- 
pensation for  injuriously  affecting  the  other 
adjacent  property  of  the  freeholder,  into 
court.  The  freeholder  afterwards  object- 
ing to  the  formation  of  a  coal  depot  on 
the  premises  which  had  been  so  taken, — 
jiot  having  executed  any  conveyance  of 
the  property  to  the  company, — ^brou^ht 
his  action  against  the  company,  treatmg 
them  as  assignees  of  the  lease,~for  dam- 
ages, upon  the  covenants  therein;  but  the 
Court  restrained  the  action  without  preju- 
dice to  any  proceedings  agdnst  the  com- 

1>anv,  in  which  their  title  as  owners  of  the 
and  should  be  admitted.  The  East  and 
West  India  Docks  and  Birmingham  Junction 
Railway  Company  v.  Dawes,  xi.  363 

VENUE. 

The  influence  upon  the  minds  of  the 
iurors,  which  might  possibly  be  produced 
b^  the  reputation  of  a  material  witness  on  a 
trial,  in  affecting  the  relative  credit  to  be 
given  to  the  testimony  of  that  and  the  other 
witnesses,  is  no  ground  for  changing  the 
venue  from  the  county  or  neighbouniood 
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in  which  such  material  witness  resides  and 
is  best  known.    McGregor  v.  Topham, 

iii.  488 
VERDICT  AT  LAW. 

See  Injunction — Outstanding  Term — 
Setteno  down  Cause — Specific  Per- 
formance. 

VESTED  INTEREST. 

See  Construction — ^Legacy — Will. 

VESTED  LEGACY. 

See  Legacy. 

VESTING. 

See  Construction — Devise — ^Legacy. 

VICE-CHANCELLOR. 
See  Jurisdiction. 

VISITOR. 
See  Jurisdiction. 
VOID  DEVISE. 
See  Devise — ^Remoteness. 
1.  Upon  the  marriage  of  the  testator  and 
the  testatrix,  certain  estates  were  settled  to 
the  use  of  the  hushand  for  life,  remainder 
to  the  wife  for  life,  remainder  to  the 
children  of  the  marriage,  and,  in  default  of 
issue  of  the  marriage,  to  the  use  of  the  sur- 
vivor of  the  husband  and  wife,  and  his  or 
her  heirs  and  assigns.  The  testator,  by 
his  will,  made  during  the  coverture  (bav- 
ins other  estates  not  m  settlement),  devised 
all  his  real  estates  to  the  testatrix  for  her 
life,  and,  upon  her  decease,  to  the  use  of 
A.,  B.,  and  C,  in  trust  for  sale,  and  out  of 
the  proceeds  of  such  sale,  and  the  residue 
of  his  personal  estate,  to  pay  certain  lega- 
cies, and  subject  thereto  to  stand  possessed 
of  one-fourtn  part  of  the  said  trust-monies, 
for  such  purposes  as  the  testatrix  should 
appoint,  and,  in  default  of  appointment, 
for  her  next  of  kin;  and  to  pay  and 
dispose  of  the  other  three-fourths  equally 
amon^  A.,  B.,  and  C,  their  executors, 
admimstrators,  and  assigns.  The  tes- 
tator died  in  the  lifetime  of  the  testa- 
trix, leaving  no  child  of  the  marriage. 
The  testatrix,  by  her  will,  made  in  1839, 
after  the  death  of  A.,  B.,  and  C,  reciting, 
that  she  believed  it  was  the  testator's  wisn 
that  the  settled  estates  should  pass  by  his 
will,  and  she  was  desirous  of  fulfilling  his 
wishes,  devised  the  settled  estates  to  the 
uses  by  the  testator^s  will  declared  con- 
cerning the  same,  and  in  exercise  of  the 
power  of  appointment  given  to  her  by  the 
testator  of  the  fourth  of  his  estate,  ap- 
pointed the  same  to  her  trustees,  upon  the 
trusts  which  she  declared  of  her  own  re- 
siduary estate,  and  directed  her  real  estate 
to  be  sold  and  fall  into  such  residue,  which 
she  bequeathed  to  several  legatees : — Held, 
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that  there  being,  in  the  events  which  hap- 
pened, no  uses  declared  of  the  settled  es- 
tates by  the  will  of  the  testator,  the  specific 
devise  of  such  settled  estates  by  the  will  of 
the  testatrix  was  void,  or  incapable  of 
taking  effect.  Cuhtka  v.  Cheese,  vii.  236 
2.  That  the  heir-at-law  of  the  testatrix 
did  not  take  the  settled  estates  as  the  sub- 
ject of  a  void  or  ineffectual  devise ;  but 
that,  under  the  Wills  Act  (7  Will.  4  &  1 
Vict.  c.  26),  the  settled  estates  passed  by 
the  residuary  devise  in  the  will  of  the  tes- 
tatrix, for  the  benefit  of  her  residuarv 
legatees, — ^the  case  not  being  one  in  which 
a  contrary  intention  appeared,  within  the 
meaning  of  that  statute.  Ib» 

VOID  LIMITATION. 
See  CoNDmoN. 

VOID  PROVISO. 
See  Wnx. 

VOID  TRUST. 

See  CHABmr-— Trustee  and  Cestui  qui 

Trust. 

VOLUNTARY  ASSIGNMENT. 
See  Trust. 

1.  M.,  who  in  the  event  of  surviving  her 
daughter,  and  of  the  death  of  her  daughter 
without  issue,  would,  as  next  of  kin,  be  en* 
titled  to  a  fond,  which  was  vested  In 
trustees,  executed  a  voluntary  assignment 
of  her  interest  in  the  fund  to  the  husband 
of  the  daughter,  and  declared  the  trusts  of 
the  assignment,  as  to  part  for  the  benefit  of 
M.  herself,  and  as  to  another  part  for  the 
dauffhter's  husband  absolutely.  No  notice 
of  the  assignment  was  given  to  the  trustees. 
The  daughter  afterwards  died  without 
issue ;  and  the  husband  filed  his  bill  against 
the  trustees  and  M.  to  compel  the  penonn- 
ance  of  the  trust : — Held,  that  the  volun- 
tary assignment  did  not  create  a  trust 
which  a  Court  of  equity  would  enforce ; 
and  the  bill  was  dismissed.  Meek  v.  Ket* 
tleweU,  i.  464 

2.  The  Court,  in  the  administration  of 
assets,  enforced  againstthe  estate  voluntary 
assignments  made  by  the  testator  of  annui- 
ties, mortgage  debts,  and  policies  of  assur- 
ance, of  which  assignments  no  notice  had 
been  given  in  his  lifetime  to  the  mortjB;agors 
or  grantors,  such  assignments  containuig  co- 
venants for  further  assurance  by  the  testa- 
tor, his  executors,  and  administrators. 
Cox  V.  Barnard,  viii.  810 

VOLUNTARY  BOND. 
See  Administration  Suit— Executor. 

VOLUNTARY  DEED. 
See  Family  Contract. 
1.  The  testator,  by  a  voluntary  deed, 
covenanted  with  trustees,  that,  in  ease  A 
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and  B.,  his  two  natural  sons,  or  either  of 
them  I  should  survive  him,  his  (the  testa- 
tor's^ executors  and  adniiuistrators  should, 
withm  twelve  months  after  his  death,  pay 
tp  trustees  named  in  the  deed  £60,000, 
upon  trust  for  such  of  them  (A.  and  B.) 
as  should  attain  twenty- one  and  he  living 
at  the  time  of  his  death ;  and  if  neither  of 
them,  having  survived  him,  should  attain 
twenty-one,  then  upon  trust  for  him  (the 
testator),  his  executors  and  administra- 
tors. The  testator  retained  the  deed  in 
his  own  possession  until  his  death,  and  did 
not  communicate  it  either  to  the  trustees 
or  to  A.  and  B.  The  testator,  hy  his  will, 
dated  some  years  later  than  the  deed, 
bequeathed  all  his  property  upon  trust  for 
the  benefit  of  his  wife,  his  said  sons  A. 
and  B.,  and  his  legitimate  children,  After 
the  death  of  the  testator,  the  deed  of  co- 
venant was  found  amongst  his  papers.  A. 
survived  the  testator,  and  attained  twenty- 
one  : — Heldy  that,  although  the  deed  of  co- 
venant was  voluntary,  it  nevertheless 
created  a  trust  for  A.,  and  that  the  refiisal 
of  the  trustee  to  sue  at  law  upon  the 
covenant  did  not  prejudice  the  right  of 
A.  to  recover  the  payment  of  the  debt  out 
of  the  assets  of  the  testator.  Fletcher  v. 
Fletcher,  iv.  67 

2.  That  the  deed  was  not  of  a  testa- 
mentary nature,  there  being  no  power  of 
revocation  reserved  to  the  covenantor.  lb, 

8.  That  the  retention  of  the  deed  in  the 
possession  of  the  covenantor,  and  the 
absence  of  communication  respecting  it  to 
the  trustees  and  the  cestuis  que  trust,  did 
not  affect  its  validity.  Ih, 

4.  Equity  will  assist  a  party  claiming 
under  a  voluntary  deed  or  covenant,  by 
enabling  him  to  use  the  deed  either  at  low 
or  in  this  Court.    S.  C,  iv.  78 

5.  A  conveyance  in  the  form  of  a  pur- 
chase-deed, for  valuable  consideration,  but 
in  fact  voluntary,  not  supported  against  a 
prior  voluntary  conveyance  made  by  the 
same  party.    Roberts  v.  WilUams^    iv.  130 

6.  Semble,  the  heir-at-law  of  the  author 
of  a  voluntary  deed  cannot  avoid  the  deed 
under  the  statute  27  Eliz.  c.  4,  by  a  con- 
veyance for  value.    Parker  v.  Carter^ 

iv.  409 

VOLUNTARY  INSTRUMENT. 

A  lady,  who  had  lent  a  sum  of  money 
on  an  equitable  mortgage  by  a  deposit  of 
title  deeds,  signed  a  memorandum  accom- 
panying the  deposit,  which  expressed  that 
the  mortgagor  should  pay  off  the  mortgage 
debt  by  certain  quarterly  instalments,  and 
after  paying  a  specified  amount  to  the 
mortgagee,  should  invest  the  remaining 
instalments  in  Consols  for  the  benefit  of 
the  children  of  A.  The  mortgagee  subse- 

3uently     signed    another    memorandum, 
irecting  the  mortgagor  to  continue  to  pay 
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the  instalments  of  the  debt  to  her,  and  not 
invest  them  in  Consols  as  before  directed. 
Both  of  these  documents  were  made  in  the 
handwriting  of  the  mortgagor,  under  the 
directions  of  the  mortgagee,  and  the  mort- 
gagor thereby  had  notice  of  them ;  and  it 
was  Jicld,  in  a  suit  for  the  administration  of 
the  estate  of  the  mortgagee,  that,  by  the 
effect  of  the  first  memorandum  and  the 
notice  thereof  to  the  mortgagor,  he  became 
a  trustee  for  the  children  of  A.  of  the 
monies  directed  to  be  invested  in  Consols ; 
and  that  the  first  memorandum  constituted 
a  voluntary  declaration  of  trust,  which  the 
mortgagee  could  not  revoke,  and  to  the 
benefit  of  which  the  children  of  A.  were 
entitled  as  against  the  next  of  kin  of  the 
mortgagee.    Faterson  v.  Murphy^      xi.  88 

VOLUNTARY  PROMISE. 

A  testator,  having  nine  children,  by  his 
will  gave  all  his  property  to  one  of  them, 
who,  at  the  funeral,  said  he  would  divide 
the  property  equally  between  his  brothers 
and  sisters  and  nimself,  and  that  the  whole 
should  be  sold,  that  it  might  not  be  said  he 
had  taken  any  more  than  the  others.  He 
subsequently  acted,  in  respect  of  a  portion 
of  the  property,  according  to  the  intention 
thus  expressed ;  and  with  the  assent  of  the 
other  children,  and  at  a  valuation  approved 
by  them,  he  became  the  purchaser  of  a 
house  and  premises,  part  of  the  estate  : — 
Held,  with  regard  to  the  property  which 
remained  undivided,  that  the  expressions 
of  the  devisee  were  no  more  than  a  pro- 
mise to  give  and  divide  it  amongst  the 
brothers  and  sisters,  and  that  as  such  pro- 
mise it  was  nudum  pactum,  and  did  not 
amount  to  a  declaration  of  trust  in  their 
favour.    Dipple  v.  CarUs,  xi.  183 

WAGES. 
See  Ship. 

WAIVER. 
See  CoNDrrioNs  of  Sale — Cohtemft — 
Costs  —  Fleadino  —  Specific   Pkb- 
formance. 

WARRANT  FOR  TAXATION. 

See  Costs. 

WASTE. 
See  Jurisdiction. 

1.  The  Court,  by  applying  the  doctrine 
of  equitable  waste,  controls  and  restrains 
the  excessive  use  of  the  legal  nower  inci- 
dent to  an  estate  unimpeachable  of  waste, 
but  with  reference  only  to  the  presumed 
will  and  intention  of  the  party  by  whom 
the  power  was  created.    Alarher  v.  Marker, 

ix.  1 

2.  In  the  preservation  of  ornamental 
timber,  the  protection  of  the  Court  is  con- 
fined to  timber  planted  and  left  standing 
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for  shelter  or  ornament ;  and  the  queUion 
whether  the  protection  should  be  extended 
to  particular  timber,  is,  therefore,  one  of 
fact,  and  the  determination  must  depend 
upon  the  evidence  which  can  be  collected 
to  establish  the  fact.  Ih. 

3.  Where  a  tenant  for  life  without  im- 
peachment of  waste  had  sold  a  quantity  of 
timber  trees,  which  the  Court  af^rwards 
restrained  him  from  felling,  on  the  sup- 
position that  it  would  be  equitable  waste, 
the  Court  held  that  the  purchasers  of  the 
timber  were  not  necessary  parties  to  the 
injunction  suit,  but  reauired  the  plaintiff 
to  give  security  to  the  defendant,  not  only 
for  the  value  of  all  the  trees  which  the 
defendant  should  be  prevented  from  cut- 
ting by  the  injunction,  but  also  for  any  loss 
or  damage  the  defendant  might  incur  or 
sustain  by  reason  of  his  being  prevented 
from  completing  the  sale.  Ih. 

WATERCOURSE. 
See  Act  of  PARijAMEin'. 

WIDOW. 

See  Election. 

WIFE. 
A  bequest  of  an  annuity  to  the  testator^s 
nephew  for  life,  or  until  his  bankruptcy  or 
insolvency,  and  after  his  decease,  bank- 
ruptcy, or  insolvency,  to  be  paid  to  his 
wife,  for  the  personal  support  of  herself, 
her  husband,  and  his  children,  daring  the 
life  of  his  nephew  and  his  wife,  and  the 
survivor  of  them ;  and  in  case  they,  or 
either  of  them,  should  attempt  to  alienate 
the  annuitpr,  the  trustees  to  be  empowered 
to  apply  it  towards  the  support  of  their 
children.  The  first  wife  of  the  nephew, 
to  whom  he  was  married  before  the  date  of 
the  will,  survived  the  testator,  and  the  gill 
of  the  annuity  was  held  not  to  extend  to 
the  widow  of  the  nephew  who  was  his 
second  wife.    Boreham  v.  Bignall,  viii.  181 

WILL. 

See  Absolute  Interest — Annuity — ^Ap- 
pendix, vol.  X,  p.  xxxii — Charitable 
Bequest — Charitable  Trust  or  Use 
— Construction  — Conversion  —  De- 
vise—Election— ^Evidence — ^Heir  at 
Law  —  Legacy  —  Legal  Estate  — 
Maintenance  —  Mistake  —  Next  of 
Kin  —  Partnership  —  Power —  Re- 
moteness —  Revocation  —  Statutes, 
Construction  of,  7  WilL  4  5-1  Vict. 
c.  26 ;  Id.  ss.  3,  24,  83— Void  DE\a8E 
— ^Voluntary  Deed. 
1.  The  testator  bequeathed  a  leasehold 

bouse  and  jjremises,  with  the  furniture  and 

Elate,  to  his  son,  and  added,  ^'  and  should 
e  die  without  heir  or  will,  the  profits  of 
the  said  house  to  be  equally  divided  be- 
tween all  my  grandchildren,  by  the  con- 
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sent  of  his  mother :{ — Held,  that  the  son  took 
an  absolute  interest  in  the  house.  Green 
V.  Harvey,  i.  428 

2.  Under  a  gift  by  a  testator  to  his  wife 
of  his  residuary  personal  estate,  to  the  in- 
tent that  she  might  dispose  of  the  same  for 
the  benefit  of  herself  and  their  children  in 
such  manner  as  she  might  deem  most  ad- 
vantageous, the  wife  does  not  take  an  abso- 
lute interest.     Raikes  v.  Ward,  i.  445 

3.  A  devise  and  bequest  of  real  and  per- 
sonal estate  upon  trust  for  the  children  of 
the  testator,  subject  to  the  dower  and 
thirds  at  common  law  of  his  wife,  followed 
by  a  direction  to  apply  the  rents,  issues, 
and  profits,  after  deducting  the  dower  and 
thirds  of  his  wife,  to  the  maintenance  of 
the  children,  is  not,  by  implication,  a  ^ 
of  any  interest  in  the  estate  to  the  wile. 
Adams  v.  Adams,  i.  687 

4.  Gift  of  a  residue  of  real  and  personal 
estate  to  trustees  to  sell,  ^et  in,  and  pay 
and  divide  the  money  arismg  therefrom, 
unto  and  equally  among  the  testator*s  chil- 
dren, so  soon  as  the  youngest  should 
attain  twenty-one,— -the  daughter's  shares 
to  be  invested  and  secured,  and  the  inte- 
rest paid  to  such  daughter,  and  the  princi- 
pal to  be  disposed  of  amongst  her  children 
as  she  might  direct ;  if  no  child,  the  share 
to  be  divided  amongst  the  survivors  of  the 
testator's  children  equally,  and,  in  case  of 
the  death  of  any  of  his  children  leaving 
lawful  issue,  the  testator  gave  to  such  issue 
the  share  the  parent  would  have  been  en- 
titled to  have : — Held,  that  the  residuary 
share  of  a  child,  who  attained  twenty-one, 
and  died  before  the  time  of  division, 
passed  to  his  representatives.  Leeming  v. 
Sherrait,  ii.  18 

5.  That  no  child,  who  did  not  attain 
twenty -one,  was  intended  to  take  any  in- 
terest in  the  residue — semhle.  Ih, 

6.  That  the  word  "survivors"  in  the 
residuary  clause,  must  be  construed  in  its 
natural  sense,  and  not  as  importing 
"  o^ers;'*and  that  this  construction  of  the 
word  in  one  part  of  the  will  must  govern 
the  construction  of  the  same  word  in  the 
other  part.  Ih, 

7.  That  the  gift  of  the  part  or  share  of 
a  parent  dying  leaving  issue,  to  such  issue, 
applied  both  to  the  original  and  accruing 
shares  of  the  residue,  but  not  to  the  par- 
ticular legacies.  Ih. 

8.  The  testator  gave  his  real  and  per- 
sonal estate  in  trust  for  his  nephew  John 
for  life,  and,  after  his  death,  to  be  con- 
veyed and  transferred  to  the  eldest  son  of 
Jonn  on  his  attaining  twenty-one,  with 
limitations  over  in  like  manner,  if  there 
was  no  such  son  of  John,  tg  two  other 
nephews  of  the  testator,  and  their  sons 
successivel}' ;  and  in  case  none  of  them, 
the  said  three  nephews,  should  have  a  son 
who  should  survive  the  survivor  of  them, 
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and  attain  twenty-one,  the  testator  then 
devised  the  estate  in  like  manner  to  a 
fourth  nephew  and  his  sons,  with  remain- 
ders over  to  their  respective  daughters : — 
Held,  that  the  testator  in  the  words  of 
devise  to  the  fourth  nephew  must  be  con- 
strued to  mean  that  such  limitation  should 
take  effect  in  case  none  of  the  first  three 
nephews  should  leave  a  son  survivina  his 
parent  and  attaining  twenty-one — a  diffe- 
rent construction  being  repugnant  to  spe- 
cific directions  as  weu  as  to  the  general 
scheme  of  the  will — creating  cases  of  in- 
testacy—  and  supposing  a  capricious  and 
irrational  intention  ;  and  that,  therefore,  a 
son  of  John,  surviving  his  father  and  at- 
taining twenty-one,  was  entitled  to  an  ab- 
solute conveyance  and  transfer  of  the  real 
and  personal  estate.  IliUersdon  y.Lowe,  ii.355 

9.  Circumstances  in  which  one  testa- 
mentary instrument  is  held  to  be  in  substi- 
tution for,  or  a  mere  repetition  of,  another. 
Suisse  y.  Lowther,  ii.  424 

10.  Before  the  Court  can  resort  to  the  con- 
text of  a  will,  in  search  of  a  meaning  for 
the  words  of  a  particular  clause,  it  must 
be  satisfied  that  tne  meanin^p  of  the  clause 
is  different  from  that  which  the  words 
naturaUy  import.    Walker  v.  Tipping,  ix.  800 

11.  Cases  in  which  the  Court,  in  con- 
struing a  will  of  personalty,  will  look  at 
the  original  will  as  well  as  the  probate 
copy.     Oppehheim  y.  Henry,        ix.  802,  n. 

12.  A  devise  of  real  estate  to  the  four 
sons  of  the  testator  as  tenants  in  common, 
and  a  bequest  of  residuary  personal  estate, 
in  trust  for  the  same  four  sons,  in  like  man- 
ner, to  be  vested  in  them  as  to  one  moiety 
as  they  should  respectively  attain  twenty- 
one  years  of  age,  and  as  to  the  other  moiety 
when  the  youngest  should  attaui  that  aee, 
and  in  case  any  son  should  die  before  tne 
respective  moieties  of  his  share  should  be- 
come vested,  then  the  unvested  share  which 
should  belonff  to  the  son  so  dying,  and  also 
his  accrued  share,  to  go  to  the  others  of  the 
testator^s  sons  as  tenants  in  conunon,  and 
to  become  yested  at  the  times  aforesaid ; 
and  in  case  all  his  sons  should  die  under 
twenty-one,  then  to  the  testator^s  right 
heirs ;  and  the  testator  appointed  his  exe- 
cutors guardians  of  his  sons,  and  empow- 
ered such  guardians  to  receive  the  rents 
and  profits  of  the  respective  shares  of  his 
sons  in  the  said  real  estate  during  their 
minorities,  for  their  maintenance,  education, 
and  advancement: — Held,  that  the  sons 
took  an  inmiediate  and  vested  interest  in 
their  respective  shares  in  the  real  and  per- 
sonal estate,  but  liable  to  be  devested  by 
their  death  before  the  time  at  which  the 
testator  declared  they  should  respectively 
be  yested,  payable,  or  transferable.  Pook 
y.  Bott,  xi.  33 

13.  The  will  contained  a  proviso,  that 
in  case  any  one  of  the  testator's  sons  should 
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marry  or  illegally  cohabit  with  certain  of 
their  cousins,  then  and  in  every  such  case, 
as  well  the  original  as  every  accruing  share 
or  shares  of  the  said  son  or  sons  so  inter- 
marrying or  illegally  cohabiting  as  afore- 
said, should  go  over  and  be  in  trust  for  all 
and  every  Uie  person  or  persons,  who, 
under  the  trusts  and  directions  of  the  will, 
would  have  been  entitled  thereto,  in  case 
the  son  or  sons  so  intermarrjinff  or  Ole- 
gally  cohabitii^  as  aforesaid  nad  died 
under  the  age  of  twentv-one  years ;  and  he 
declared,  Uwt  it  should  not  be  lawful  for 
his  trustees  to  pay  to  his  sons  the  amount 
thereby  bequeathed,  or  to  permit  them  to 
enter  upon  the  possession  of  the  lands 
thereby  devised,  until  they  should  haye 
respectively  given  and  executed  to  his  trus- 
tees a  bond  m  the  penal  sum  of  £20,000 
that  they  respectively  would  notintennany 
or  illeguly  cohabit  with  their  said  cousins. 
— Held,  that  the  direction  with  regard  to 
the  bonds  would  not  be  enforced  Dy  the 
Court ;  and  the  trustees  were  durected  to 
transfer  the  residuary  shares  of  the  sons, 
vnthout  requiring  them  to  enter  into  soch 
bonds.  lb. 

14.  A  testatrix  bequeathed  her  property 
to  her  mother  for  life,  and  at  her  decease 
gave  a  legacy  of  £200  to  A.,  directing  that 
then  the  residue  should  be  equally  divided 
between  her  surviving  brothers  and  sisters : 
— Held,  that  the  word  "  surviving,**  referred 
to  the  period  of  distribution:  and  the 
mother  naving  died  t>efore  the  testatrix, 
that  the  brothers  and  sisters  living  at  the 
death  of  the  testatrix  were  entitled  to  the 
benefit  of  the  j;ift;  and  that  there  was,  in 
the  events  which  happened,  no  bequest  to 
the  brothers  and  sisters  who  died  before 
the  testatrix.    Spurrell  v.  Spurrell,    xi.  54 

15.  In  a  will,  made  before  1838,  a  ^ 
of  "  £400**  stock  was  obliterated,  and  the 
words  "  residue  of  my  property**  substi- 
tuted, whereby  the  words  admitted  to  pro- 
bate were  *^  residue  of  my  property  stock  :** 
— Held,  that  the  will,  by  these  words, 
passed  to  the  legatee  all  the  funded  {pro- 
perty belonging  to  the  testatrix  at  the  time 
of  her  death,  although  much  of  it  was  ac- 

Suired  after  the  date  of  the  will,  and  after 
tie  year  1838.    Banks  y.  ThomtoH,  xL  176 

16.  A  bequest  of  residuary  personal  es- 
tate to  the  testator's  wife,  daughter,  and 
son-in-law  (the  husband  of  the  daughter), 
successively  for  life,  and,  after  the  death  of 
the  survivor,  in  trust  for  all  the  children 
of  the  daughter  who  should  live  to  attain 
twenty-one  or  marry',  other  than  and  ex- 
cept the  eldest  and  second  sons,  if  any,  and 
any  other  child  who  should,  hj  virtue  of 
the  limitations  contained  in  the  said  wHl, 
be  entitled  in  possession  to  the  said  testa- 
tor*8  estates  thereinafter  mentioned,  or  the 
rents  and  profits  thereof.  The  estates  re- 
ferred to  were  by  the  said  will  appointed 
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(subject  to  prior  and  existing  limitations) 
to  the  use  of  the  daughter  for  her  life, 
with  remainder  to  the  use  of  her  husband 
(the  said  son-in-law)  for  his  life,  with  re- 
mainder to  the  use  of  the  second  and  all 
and  every  other  son  and  sons,  other  than 
and  except    an   eldest    son    of  his    said 
daughter,  successiyely  in  tail  male,  with 
remainder  to  the  use  of  the  first  and  all  and 
everv  other  the  daughter  and  daughters 
of    his    said     daughter    successiTely   in 
tail  male,  with  remainders  over.    The  tes- 
tator's daughter  left  two  sons  and  several 
daughters.    The  second  son  of  the  testa- 
tor's daughter  died  an  infant  immarried,  in 
the  lifetime  of  his  father  (the  testator's 
son-in-law),    and   thereupon   the    eldest 
daughter  of  the  testator's  daughter  became 
entitled  in  the  said  estates,  under  the  ap- 
pointment contauied  in  the  will,  to  an  es- 
tate tail  male  in  remainder  expectant  on 
the  termination  of  the  preceding  estates  (of 
which  the  life  estate  oi  her  father  was  one) 
then  subsisting.  By  a  settlement  made  upon 
the  marriage  of  tne  eldest  daughter,  and 
by  a  recovery,  she,  her  father,  her  hus- 
band, and  the  other  parties  then  interested 
in  the  estates,  concurred  in  declaring  new 
uses  thereof,  whereby  they  were  limited  to 
such  uses  as  the  father,  together  with  a 
previous  tenant  for  life,  and  the  daughter 
and  her  husband,  should  jointly  appoint, 
and  subject  thereto,  and  to  the  connrma- 
tion  of  life  estates  and  certain  existing 
powers  and  terms  of  years,  created  by  the 
anterior  settlements,  so  far  as  they  were 
subsisting,  to  the  use  of  trustees  for  a  term 
of  ninety-nine  years,  upon  trust  to  pay  the 
rents  and  profits  to  the  sud  eldest  daughter, 
for  her  separate  use,  and  subject  thereto, 
to  the  use  of  tlie  husband  and  his  assigns, 
mth  remainders  over.  The  eldest  daughter 
died  in  the  lifetime  of  her  father,   and 
therefore  during  the  continuance  of  his 
life  estate,  and  without  having  herself  come 
into  possession  of  the  settled  estates,  or 
become  entitled  to  receive  the  rents  and 
profits  thereof : — Heldy  that,  upon  the  death 
of  the  father,  the  husband  of  the  eldest 
daughter,  as  her  personal  representative, 
became  entitled  to  an  equal  share  of  the 
residuary  personal  estate  of  the  testator,  as 
one  of  the  children  of  his  daughter,  not- 
withstanding he  (the  husband  of  the  eldest 
daughter)  l^came  also,  under  the  recovery 
and  marriage  settlement,  entitled  in  pos- 
session to  a  life  interest  in  the  said  settled 
estates.     Wyndham  v.  Fane^  xi.  287 

WITNESS. 
See  Appewdix,  vol.  x,  pp.  xxxii,  Ixxvi — 
Commission  —  De  bene  Esse — De- 
fendant —  Evidence  —  Inspection — 
Legacy  —  Venue  —  Voluntary  As- 
signment. 

1.  A  witness,  called  by  the  plaintifif,  and 
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cross-examined  by  the  defendant,  before 
the  hearing,  on  a  point  not  then  in  issue 
in  the  cause,  allowed  to  be  examined  again 
by  the  defendant  on  the  same  issue,  Avhen 
raised  before  the  Master  imder  the  decree. 
Whitaker  v.  Wright,  ii.  321 

2.  The  plaintiff  in  a  creditors^  suit  called 
a  witness  to  prove  the  execution  of  a  bond 
upon  which  his  debt  was  founded.  The 
defendant,  the  executor,  cross-examined 
the  witness  as  to  the  consideration.  On 
the  proving  of  the  debts  before  the  Master, 
the  defendant  insisted  that  the  bond  was 
usurious,  and  obtained  leave  to  examine 
the  witness  again  upon  interrogatories  to 
be  settled  by  the  Master.  On  a  motion 
by  the  plaintiff:— ^(?W,  that  the  plaintiff 
was  entitled  to  cross-examine  the  witness ; 
hat  the  application  by  the  plaintiff  for 
eave  to  cross-examine  the  witness  was 
proper;  that  the  cross-interrogatories  to 
be  exhibited  by  the  plaintiff  need  not  be 
settled  by  the  Master.     S,  C,  iv.  412 

8.  Witnesses  examined  for  the  defend- 
ant, on  an  inquiry  as  to  the  value  of  an 
estate  in  fee  simple,  in  answer  to  interro- 
gatories deposed,  that,  subject  to  a  certain 
lease  in  which  it  was  comprised,  the  value 
was  so  much.  By  their  affidavits  subse- 
quently they  stated,  that  they  meant  to 
refer  to  the  lease  as  beneficial  to  the  owner 
of  the  fee  simple,  and  not  as  a  burden, 
which  the  examination,  as  taken  down, 
would  imply.  On  the  motion  of  the  de- 
fendant, the  witnesses  were  allowed  to  be 
re-examined  on  that  point,  notwithstanding 
the  defendant  was  himself  the  lessee  of  the 
estate,  and  had  by  his  state  of  facts  alleged, 
that  the  lease  contained  covenants  which 
were  burdensome  on  the  owner  of  the  fee 
simple.    Cass  v.  Cass,  iv.  278 

4.  On  a  motion,  before  publication,  to  re- 
examine a  witness  upon  interrogatories 
which  he  has  refused  to  answer,  and  that 
he  may  be  ordered  to  produce  a  document 
which  he  has  refused  to  produce,  the  wit- 
ness only,  and  not  the  parties  in  the  cause, 
are  to  be  served  with  notice  of  the  motion ; 
and  the  rule  is  the  same  where  the  motion 
is  made  after  publication,  unless  the  case 
comes  within  the  grounds  upon  which  the 
Court  guards  against  the  re-examination  of 
witnesses.     Tippins  v.  Coates,  vi.  16 

5.  It  is  not  an  objection  to  such  a  motion 
that  there  was  an  irregularity  in  the  sub- 
pcena  duces  tecum,  or  that  the  required 
document  was  vaguely  described  in  the 
subpoena,  if  the  witness  has  appeared  and 
submitted  to  be  examined,  and  eliowed  by 
his  answer  that  he  identified  the  document 
inquired  after  with  the  document  in  his 
possession.  Ih. 

6.  A  subpoena  duces  tecum  is  a  requisi- 
tion to  a  witness  to  produce  a  document ; 
and  an  interrogatory  requiring  a  witness  to 
set  forth  a  document  m  the  words,  is  in 


.effect  equivalent  to  a  requisition  to  prodr.ee 
it.  Ih. 

7.  The  duty  of  a  witness  to  produce  a 
document  called  for  by  the  subpcrna  duces 
tecum,  or  inquired  after  bv  an  interroga- 
tory, is  the  same  whether  the  document  is 
called  for  in  order  to  be  proved  by  himself 
or  by  another  witness.  Ih, 

8.  A  witness  cannot  object  to  ansAvcr  a 
question  because  it  relates  to  private  mat- 
ters, or  because  it  is  immaterial,  unless  the 
answer  may  be  withheld  on  some  ground 
of  privilege.  lb, 

9.  Under  the  statute  "for  improving 
the  law  of  evidence"  (6  &  7  Vict.  c.  85), 
one  defendant  in  a  suit  in  equity  is  a  com- 
petent witness  in  the  same  cause  on  behalf 
of  another  defendant ;  and  it  is  not  a  just 
exception  to  his  evidence,  that  the  title  of 
the  plaintiff  to  sustain  the  suit  against  both 
defendants  depends  upon  the  same  issue ; 
that  fact  can  only  be  considered  as  affecting 
or  tending  to  affect  the  credit  of  such  de- 
fendant as  a  witness.      Wood  v.  RowcUffe^ 

vi.  183 

10.  The  solicitor  of  the  plaintiffs  in  the 
cause  was  served  with  a  subixena  to  attend 
and  be  examined  before  commissioners  as 
a  witness  for  the  defendants,  and  he  there- 
upon attended  and  delivered  to  the  com- 
missioners a  written  refusal  to  be  examined, 
on  the  ground  of  his  being  professionally 
emnloyed  by  the  plaintiffs : — Held^  that 
sucn  document  was  not  properly  returned 
by  the  commissioners,  and  ought  not  to 
have  been  set  down  as  a  demurrer.  Wis- 
den  V.  Wisden^  vi.  649 

11.  That  a  witness  who  has  attended  to 
be  examined,  in  pursuance  of  a  subpoena, 
cannot  then  refuse  to  be  examined,  on  the 
ground  of  irregularity  in  the  service  of  the 
subpoena.  Ih, 

12.  That  it  is  not  necessaiy  to  serve  the 
other  parties  in  the  cause  with  a  notice  of 
motion  that  a  witness  be  ordered  to  attend 
and  be  examined,  though  the  reason  as- 
signed by  the  witness  for  his  refusal  to  be 
examined  was,  that  he  was  professionally 
concerned  as  solicitor  for  such  other  par- 
ties. Ih. 

13.  A  witness,  who  had  attended  before 
the  Examiner,  but  had  refused  to  be  exa- 
mined unless  he  were  paid  the  expenses  of 
some  former  attendances,  ordered,  upon 
motion,  to  attend  and  be  examined,  and  to 
pay  the  costs  of  the  motion.  Gaunt  v. 
Johnson,  vi.  651 


14.  Af\er  an  issue  had  been  directed 
(upon  exceptions  to  the  Master's  report  of 
debts  in  a  creditors'  suit)  to  try  tbe  con- 
sideration of  a  bond,  the  Court  refused 
the  motion  of  the  plaintiff,  the  obligee  in 
the  bond,  that  he  might  be  ordered  to  be 
examined  and  cross-examined  by  the  re- 
spective parties,  on  the  trial  of  the  issae. 
Hepworth  v.  Ileslop,  vi.  622 

16.  Qucere,  whether,  generally,  any  of 
the  parties,  not  being  a  merely  formal 
party,  can  be  examined  as  a  witness  on  the 
trial  of  an  issue  directed  at  the  hearing  of 
the  cause.  lb. 

16.  Quanr,  whether  the  Court  will,  after 
an  issue  has  been  directed,  order  a  party 
to  be  examined  as  a  witness  on  the  trial  of 
the  issue,  without  rehearing  the  matter  in 
which  the  order  directing  the  issue  was 
made.  Ih. 

17.  The  Court  will  not  make  an  order 
permitting  a  plaintiff  in  an  original  bill, 
who  has  subsequently  become  bankrupt  or 
insolvent,  to  be  examined  as  a  witaess  in 
the  cause  for  the  assignees  of  his  estate, 
who  are  prosecuting  his  suit  by  supple- 
mental bill.     Fisher  v.  Fisher,  vi.  628 

WRIT. 
The  subpoena  to  appear  and  answer  is  a 
writ  to  which  the  20th  Order  of  the  26th 
of  October,  1842,  applies,  although  it  is  not 
sealed  in  the  Clerk  of  Records  and  Writs 
Office.     Pricey.  Webb,  ii.5I5 

WRIT  OF  ASSISTANCE. 
A  party  is  entitled  to  a  writ  of  assislancty 
under  the  13th  Order  of  August,  1841,  to 
enforce  obedience  to  a  decree,  although 
the  memorandum,  in  the  form  prescribed 
by  the  12th  Order  of  August,  1841,  in- 
dorsed upon  the  copy  of  the  decree  served, 
intimated  that  the  party  neglecting  to  obey 
it  would  be  liable  to  process  by  aUachmcnt^ 
serjeant-at-arms,  or  sequestration.  Bower 
V.  Cooper,  ii.412 

WRITING. 

See  Statutes,  Coxstructiox  of,  7  WHl.  4 
6'  1  Vict.  c.  26. 

YEARS  WAGES. 
A  legacy  of  a  "  year's  wages'*  cannot 
properly  be  construed  to  mean  the  aggre- 
gate of  the  weekly  wages  of  a  servant  for 
fif>y-two   weeks.       Blachrell  v.  Penuouf, 

ix.  551 


FINIS. 
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